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Civil  Action  No.  4729-47. 


In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

(File  Endorsement  Omitted) 

United  States  of  America,  petitioner 


v. 

Interstate  Commerce  Commission  and  United  States 
of  America,  defendants 

Petition  to  Enjoin  and  Set  Aside  Order  of 
Interstate  Commerce  Commission — 

Filed  Nov.  20, 1947 

I 

The  petitioner,  the  United  States  of  America,  brings 
this  petition  against  the  Interstate  Commerce  Commission 
and  the  United  States  of  America,  for  the  purpose  of  sus¬ 
pending,  enjoining,  setting  aside,  and  annulling  a  certain 
order  made  and  issued  by  the  Interstate  Commerce 
Commission  (hereinafter  sometimes  referred  to  as  the 
Commission)  on  July  25,  1947,  in  a  proceeding  before  the 
Commission  known  as  United  States  of  America  v.  Aber¬ 
deen  &  Rockfish  Railroad  Company,  et  al.,  Docket  No. 
29117.  Copies  of  said  order  and  three  reports  made  by  the 
Commission  in  that  proceeding,  which  by  the  terms  of  the 
order  were  made  a  part  thereof,  are  attached  to  this  peti¬ 
tion  and  made  a  part  hereof  by  reference,  as  Appendices  I, 
II,  III  and  IV,  respectively. 


n 

This  action  arises  under,  the  United  States  is  made  a 
defendant  herein,  and  the  jurisdiction  of  this  court  rests 
on  the  Urgent  Deficiency  Act  of  1913,  38  Stat.  219,  28 
U.  S.  C.,  Secs.  41, 4348,  and  Section  17  (9)  of  the  Interstate* 
Commerce  Act,  54  Stat.  916, 49  U.  S.  C.  17. 


1 
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This  petitioner,  acting  by  and  through  its  War  Depart¬ 
ment,  in  the  performance  of  its  military  functions  and  in 
the  prosecution  of  the  war,  has  shipped  over  the  lines  of 
the  several  trunk  line  railroads  serving  the  port  of  Nor¬ 
folk,  Virginia,  a  substantial  volume  of  goods  from  various 
points  in  the  United  States  to  Norfolk,  Virginia,  for  trans¬ 
portation  by  vessels  to  points  beyond  Norfolk,  and  has 
shipped  over  the  lines  of  these  same  railroads  from  Nor¬ 
folk,  Virginia,  to  various  points  throughout  the  United 
States  a  substantial  volume  of  goods  which  have  been 
transported  to  that  point  by  vessel  from  points  beyond 
Norfolk.  These  shipments  consisted  of  so  many  different 
items  that  it  is  impractical  to  list  them  in  this  petition.  The 
transportation  charges  on  such  shipments  have  been,  or  will 
be,  paid  by  this  petitioner. 


IV 

For  many  years  water-rail  traffic  has  been  interchanged 
over  piers  at  the  Port  of  Norfolk,  Virginia.  Among  such 
piers  are  Army  Base  piers  1  and  2,  which  for  over  20  years 
have  been  among  the  principal  pier  facilities  at  that  port 
for  the  handling  of  general  import,  export,  coastwise  and 
intercoastal  traffic,  interchanged  with  the  railroads  serving 
the  port.  Army  Base  piers  1  and  2  were  built  by  this  peti¬ 
tioner  shortly  after  World  War  I,  and  from  April  1920, 
until  June  15, 1942,  were  leased  to  private  interests,  known 
as  terminal  operators,  for  commercial  peacetime  operation 
as  public  terminals.  Soon  after  completion,  these  piers  were 
leased  to  the  City  of  Norfolk,  which  operated  them  as 
municipal  terminals  until  September  1, 1925.  Norfolk  Tide¬ 
water  Terminals,  Inc.  then  leased  the  facilities  and  oper¬ 
ated  them  until  July  1, 1940.  From  that  date  to  and  includ¬ 
ing  June  14, 1942,  these  piers  were  leased  to  and  operated 
by  Transport  Trading  and  Terminal  Corporation. 

V 

Due  to  the  emergency  caused  by  its  participation  in 
World  War  II,  it  became  necessary  for  this  petitioner  to 
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supervise  the  operation  of  all  Atlantic  coast  deep-water 
terminals  in  order  to  supply  its  armed  forces  overseas.  As 
the  result,  the  Hampton  Roads  Port  of  Embarkation  was 
established  to  embrace  the  principal  port  facilities  in  the 
Norfolk  area,  including  Army  Base  piers  1  and  2.  Thus, 
effective  on  June  15,  1942,  the  lease  of  Army  Base  piers 
1  and  2  to  the  Transport  Trading  and  Terminal  Corpora¬ 
tion  vras  cancelled  and  thereafter  this  petitioner’s  War 
Department  operated  these  piers. 

VI 

For  more  than  50  years,  it  has  been  the  general  practice 
of  railroads  serving  North  Atlantic  port^,  including  Nor¬ 
folk,  to  load  from  pier  to  car  and  unload  from  car  to  pier 
water-borne  traffic  which  they  move  by  rail  to  and  from 
those  ports.  Many  of  the  railroads  serving  the  Port  of 
Norfolk  do  not  own  piers  where  they  may  perform  this 
service,  but  they  provide  the  necessary  facilities  under 
contracts  with  terminal  operators  who  act  as  their  agents 
and  furnish  wharfage,  or  pier  facilities,  for  the  use  of  these 
railroads,  and  perform  handling  of  freight  consigned  to  and 
from  those  facilities. 


VII 

At  all  times  during  which  Army  Base  piers  1  and  2  were 
leased  and  operated  by  private  terminal  companies,  the 
railroads  serving  the  Port  of  Norfolk,  with  certain  excep¬ 
tions  not  material  here,  held  themselves  out  in  their  tariffs 
applicable  to  traffic  moving  on  shipside  rates  to  and  from 
that  port  to  absorb  the  cost  of  wharfage  and  handling  of 
such  traffic  between  cars  and  pier  floor.  Those  railroads 
have  in  practice  delivered  the  cars  on  piers  owned  and 
operated  by  them  or  their  agents,  the  local  terminal  com¬ 
panies.  Under  this  arrangement,  they  paid  the  Transport 
Trading  and  Terminal  Corporation  a  charge  of  1  cent  per 
100  pounds  for  the  use  of  the  piers  and  a  charge  of  3  cents 
per  100  pounds  for  its  loading  or  unloading  service.  Soon 
after  the  War  Department  assumed  the  handling  of  freight 
over  these  piers,  it  made  a  number  of  requests  in  writing 
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that  the  railroads  pay  to  it  an  allowance  for  wharfage  and 
handling  services  equal  to  the  amount  that  had  been  paid 
theretofore  to  the  terminal  operators  for  this  same  service. 
These  requests  were  refused  and  no  allowance  for  wharfage 
and  handling  was  made  to  this  petitioner  by  the  railroads. 
Instead,  the  railroads  continued  to  charge  the  full  line-haul 
rates  for  the  transportation  of  this  petitioner’s  traffic  mov¬ 
ing  on  shipside  rates  over  Army  Base  piers  1  and  2,  and 
they  failed  and  refused  both  to  provide  wharfage  and  per¬ 
form  the  handling  services,  as  contemplated  by  their  tariffs, 
and  to  make  any  allowances  for  these  facilities  and  services. 

vm 

During  the  time  these  piers  were  leased  and  operated 
by  the  terminal  operators,  handling  of  the  freight  between 
cars  and  pier  floors  was  performed  by  the  terminal  opera¬ 
tor  with  civilian  labor.  After  the  War  Department  took 
over  these  piers  the  handling  service  was  performed  by  it 
with  the  same  civilian  employees,  under  the  same  super¬ 
visory  force,  and  in  the  same  manner  as  it  had  been  per¬ 
formed  previously  by  the  terminal  operator.  The  responsi¬ 
bility  of  the  defendants  under  their  published  tariffs  was 
therefore  discharged  in  substantially  the  same  manner  by 
the  War  Department  as  theretofore  by  the  terminal  com¬ 
pany.  On  May  22, 1943,  the  War  Department  requested  the 
railroads  to  perform  the  handling  service  on  its  traffic  to 
the  same  extent  that  such  service  had  for  many  years  been 
included  in  the  line-haul  shipside  rates.  The  railroads  like¬ 
wise  refused  this  request  and  at  no  time  after  the  War 
Department  assumed  the  operation  of  Army  Base  piers  1 
and  2,  did  they  offer  to  perform,  or  perform  the  handling 
service.' 

Thus,  prior  to  1942  wharfage  and  handling  between  cars 
and  ships  at  the  particular  piers  here  involved  were  pro¬ 
vided  by  private  interests  and  the  charges  therefor,  total¬ 
ing  4  cents  per  100  pounds,  were  absorbed  by  the  railroads. 
But  when  this  petitioner  found  it  advisable  or  necessary,  on 
account  of  the  exigencies  of  war,  to  take  over  these  terminal 
facilities,  the  railroads  refused  both  to  continue  to  per- 
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form  the  handling  services  and  to  reimburse  this  petitioner 
in  any  amount  for  the  use  of  the  wharfage  facilities  and  the 
cost  of  handling,  which  it  was  forced  by  this  refusal  to  as¬ 
sume,  with  the  final  result  that  this  petitioner  had  been 
deprived  of  the  full  service  to  which  it  was  entitled  under 
the  shipside  rates,  and  the  line-haul  carriers  have  collected 
and  retained  compensation  for  services  which  they  did  not 
perform. 


i? 

As  the  result  of  the  railroad’s  failure  and  refusal  to  pro¬ 
vide  wharfage  facilities  and  to  perform  the  necessary 
handling  services  or  to  make  an  allowance  therefor,  on 
April  15, 1944,  this  petitioner  filed  with  the  Interstate  Com¬ 
merce  Commission  a  complaint  alleging  that  such  failure 
and  refusal  constituted  violations  of  Sections  1.(5)  (a), 

1  (6),  2,  6  (8),  and  15  (13)  of  the  Interstate  Commerce  Act. 

There  was  sought  for  the  future  an  allowance  to  this 
petitioner  for  the  wharfage  and  handling  services  provided 
on  this  traffic  or,  as  an  alternative,  an  order  requiring  the 
carriers  to  render  such  services,  or  a  segregation  of  termi-  * 
nal  charges  from  the  line-haul  shipside  rates ;  and  an  award 
of  damages  on  past  shipments  on  which  this  petitioner  has 
been  required  to  assume  the  expense  of  wharfage  and 
handling. 

The  defendant  carriers,  by  separate  answers,  denied 
generally  the  allegations  of  the  complaint.  The  proceeding 
was  heard  at  Norfolk,  Virginia,  on  July  18  and  19,  1944. 
The  parties  excepted  to  the  examiner’s  proposed  report 
and  on  April  5,  1945,  the  issues  were  argued  orally  before 
Division  2  of  the  Commission. 

Thereafter,  the  Commission,  by  Division  2  (Commis¬ 
sioner  Barnard  dissenting),  by  order  of  August  3,  1945, 
found  that  the  refusal  of  defendants  to  furnish  wharfage 
and  perform  handling  services  or  to  make  a  reasonable 
allowance  to  the  petitioner  in  lieu  thereof,  was  an  unreason¬ 
able  practice,  in  violation  of  Section  1  (6)  of  the  Act,  and 
was  unjustly  discriminatory,  in  violation  of  Section  2.  The 
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Commission  awarded  reparation  at  the  rate  of  4  cents  per 
100  pounds  with  interest.  (See  Appendix  II.) 

X 

Thereafter,  on  petitions  of  certain  of  the  railroads,  the 
proceeding  was  reopened  for  reargument  and  reconsidera¬ 
tion,  and  the  effective  date  of  the  order  made  on  August  3, 
1945,  was  postponed  indefinitely  pending  final  disposition 
of  the  matter.  On  May  3,  1946,  the  Commission  (Commis¬ 
sioners  Aitchison,  Splawn,  Alldredge  and  Rogers  dissent¬ 
ing)  reversed  its  prior  decision,  vacated  its  order,  and  dis¬ 
missed  the  complaint  (See  Appendix  III),  finding  that  the 
railroads’  refusal  to  make  this  petitioner  an  allowance  or 
to  perform  the  services  or  to  state  in  their  tariffs  the 
wharfage  and  handling  charges  at  Norfolk  separately  from 
their  rates  was  not  shown  to  have  been  an  unjust  or  unrea¬ 
sonable  practice,  or  to  have  resulted  in  unreasonable  or 
inapplicable  rates,  or  to  have  been  unjustly  discriminatory 
to  this  petitioner. 


XI 

Thereafter,  upon  further  consideration  of  the  record,  and 
upon  consideration  of  petitions  for  reargument  and  recon¬ 
sideration,  the  proceeding  was  reopened  for  reargument, 
and  on  July  25,  1947,  the  Commission  (Commissioners 
Aitchison,  Splawn,  Johnson,  Alldredge  and  Rogers  dissent¬ 
ing)  affirmed  its  findings  in  the  prior  report  on  reconsidera¬ 
tion  and  ordered  the  complaint  dismissed.  (See  Ap¬ 
pendix  IV). 


XII 

The  order  of  the  Commission  of  July  25, 1947  (Appendix 
I)  is  unlawful  and  void,  and  beyond  the  power  of  the  Com¬ 
mission  to  make  for  the  following  reasons : 

(a)  Said  order  lacks  a  rational  basis  in  that  the 
findings  made  by  the  Commission  do  not  support  its 
ultimate  conclusions; 
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(b)  The  Commission  failed  to  make  essential  find¬ 
ings  of  fact  that  would  support  rationally  the  order 
made  by  the  Commission ; 

(c)  The  findings  of  fact  made  by  the  Commission 
are  not  supported  by  any  substantial  evidence; 

(d)  In  making  said  order,  the  Commission  mis¬ 
applied  law; 

(e)  The  Commission’s  order  is  otherwise  arbi- 
.  trary,  capricious  and  without  support  in  and  con- 

trary  to  law  and  the  evidence. 

XIII 

By  reason  of  the  arbitrary  and  capricious  action  of  the 
Commission  in  entering  its  order  of  J uly  25, 1947 ,  this  peti¬ 
tioner  is  left  without  an  adequate  remedy  at  law  and  it  will 
be  subjected  to  irreparable  damage  if  the  relief  hereinafter 
prayed  for  is  not  granted. 

Wherefore,  this  petitioner  prays  that: 

1.  Pursuant  to  the  statutory  provisions  referred  to  in 
paragraph  II  of  this  petition,  there  be  constituted  to  hear 
this  case  a  special  court  of  three  judges,  one  of  whom  shall 
be  a  circuit  judge ; 

2.  Upon  final  hearing  and  submission  herein,  the  Court 
adjudge  and  determine  that  the  order  of  the  Interstate 
Commerce  Commission  of  July  25,  1947  (Appendix  I),  is 
unlawful,  arbitrary,  capricious,  without  support  in  and 
contrary  to  law  and  the  evidence;  that  a  decree  be  entered 
perpetually  enjoining,  setting  aside  and  annulling  the  said 
order ;  and  that  the  matter  be  remanded  to  the  Commission 
for  further  action  not  inconsistent  with  this  Court’s  decree ; 
and 

3.  This  petitioner  have  such  other  and  further  relief  in 
the  premises  as  the  nature  of  the  case  shall  require  and  to 
this  Court  shall  seem  proper. 

(Signatures  omitted.) 
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Appendix  1 


ORDER 

At  a  General  Session  of  the  Interstate  Commerce  Com¬ 
mission  held  at  its  office  in  Washington,  D.  C.,  on  the  25th 
day  of  July  A.  D.  1947 

No.  29117 

United  States  of  America  v.  Aberdeen  & 
Rockfish  Railroad  Company,  Et  Al. 

It  appearing,  That  on  August  3,  1945,  the  Commission, 
by  division  2,  made  and  filed  its  report  and  entered  its  order 
in  the  above-entitled  proceeding;  that  on  May  3,  1946,  the 
Commission  made  and  filed  its  report  on  reconsideration 
and  entered  its  order  in  said  proceeding,  and  that  at  a 
later  date  the  Commission  reopened  the  proceeding  for 
reargument  and  reconsideration; 

It  further  appearing,  That  reargument  has  been  heard, 
and  the  Commission  on  the  date  hereof,  has  made  and  filed 
its  report  containing  its  findings  of  fact  and  conclusions 
thereon,  which  said  report,  and  reports  of  August  3,  1945, 
and  May  3,  1946,  are  hereby  referred  to  and  made  a  part 
hereof : 

It  is  ordered,  That  the  complaint  in  this  proceeding,  be, 
and  it  is  hereby,  dismissed. 

By  the  Commission. 

[seal]  W.  P.  Bartel,  Secretary. 

Appendix  II 


Interstate  Commerce  Commission 
No.  29117 

United  States  of  America  v.  Aberdeen  & 
Rockfish  Railroad  Company,  Et  Al. 

Submitted  April  5,  1945.  Decided  August  3,  1945 

Defendants  ’  failure  to  make  complainant  an  allowance  for 
wharfage  and  handling  incident  to  shipside  receipt  and 
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delivery  of  its  export,  import,  coastwise,  and  intercoastal 
freight  at  Army  Base  Piers  1  and  2,  Norfolk,  Va.,  or  to 
furnish  wharfage  and  perform  the  handling  service  them¬ 
selves,  found  to  have  been  and  to  be  an  unjust  and  unrea¬ 
sonable  practice,  and  to  result  in  unjust  discrimination  in 
violation  of  sections  1  and  2  of  the  Interstate  Commerce 
Act.  Defendants  ordered  to  cease  and  desist  from  such 
violations,  and  reparation  awarded. 

Francis  M.  Shea ,  Donald  B.  MacGuineas,  Major  Edward 
H .  Cox,  and  First  Lieutenant  E.  F.  Huber  for  complainant. 

Windsor  F.  Cousins,  Anthony  P.  Donadio ,  Harold  H. 
McLean,  Charles  P.  Reynolds,  A.  J.  Dixon,  John  C.  Don - 
nelly,  D.  Lynch  Younger,  Lawrence  Chaffee,  R.  D.  Brooks, 
and  C.  H.  Ware  for  defendants. 

Powell  G.  OyNeil  for  State  Corporation  Commission  of 
Virginia,  intervenor. 

H.  J .  Wagner,  Charles  R.  Seal,  Samuel  H.  Williams, 
Frederick  E.  Brown,  Wilbur  La  Roe,  Jr.,  Arthur  L.  Winn, 
Jr.,  F.  J.  D.  Mac  Kay,  H.  V.  C.  Wade,  and  Edward  K.  Laux 
for  other  intervenors. 

Report  of  the  Commission 

Division  2,  Commissioners  Splawn,  Rogers,  and  Barnard 
By  Division  2: 

The  parties  excepted  to  the  examiner’s  proposed  report, 
and  the  issues  were  argued  orally.  Our  conclusions  differ 
from  those  recommended  by  the  examiner. 

By  complaint  filed  April  15,  1944,  complainant,  herein¬ 
after  also  referred  to  as  the  Army,  alleges  in  effect,  that 
the  defendant’s  refusal  to  make  it  an  allowance  for  wharf¬ 
age  and  for  its  cost  of  loading  and  unloading  to  and  from 
cars,  herein  called  handling,  incident  to  shipside  receipt 
and  delivery  of  its  export,  import,  coastwise,  and  inter¬ 
coastal  freight  at  Army  Base  Piers  1  and  2,  Norfolk,  Va., 
was  and  is  an  unjust  and  unreasonable  practice  and  resulted 
and  results  in  rates 1  that  were  and  are  unreasonable,  un- 

1  Rates  and  charges  unless  otherwise  indicated  will  be  stated  in  this  report  in 
amounts  per  100  pounds,  and  are  those  applicable  on  classes  of  freight  just 
described. 
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justly  discriminatory,  and  inapplicable.  The  Commission 
is  asked  to  require  the  defendants  for  the  future  to  per¬ 
form  the  service  or  to  pay  the  Army  an  allowance  for  its 
costs  of  wharfage  and  handling,  or  to  state  in  its  tariffs 
separately  from  its  rates  these  wharfage  and  handling 
charges  at  Norfolk.  The  Army  also  requests  reparation  on 
past  shipments  handled  by  it  over  these  piers. 

The  State  Corporation  Commission  of  Virginia,  the  State 
Port  Authority  of  Virginia,  the  Norfolk  Port-Traffic  Com¬ 
mission,  the  Richmond,  Va.,  Chamber  of  Commerce,  the 
Baltimore,  Md.,  Association  of  Commerce,  the  Chamber  of 
Commerce  and  Board  of  Trade  of  Philadelphia,  Pa.,  and 
the  Port  of  New  York  Authority  intervened.  They  are 
neutral  except  as  hereinafter  indicated. 

For  more  than  50  years  it  has  been  the  general  practice 
of  railroads  serving  north  Atlantic  ports,  including  Nor¬ 
folk,  to  load  from  pier  to  car  and  unload  from  car  to  pier 
water-borne  freight  which  they  move  by  rail  to  and  from 
those  ports.  The  practice  is  limited  by  tariff  provision  to 
specified  types  of  traffic,  and,  while  it  originated  on  traffic 
handled  at  railroad-operated  piers,  it  has  been  extended  to 
public  piers  operated  by  steamship  companies,  municipali¬ 
ties,  pier  companies,  or  individuals. 

The  practice  of  railroads  serving  south  Atlantic  and  Gulf 
ports  differs  somewhat.  Their  port  charges  are  generally 
published  separately  from  the  line-haul  rates,  Wharfage 
Charges  at  Atlantic  and  Gvlf  Ports ,  157  I.  C.  C.  663,  680, 
but  they  absorb  such  charges,  subject  to  tariff  limitation. 
Where  their  rates  between  Norfolk  and  points  in  the  South, 
plus  the  wharfage  and  handling  charges  at  that  point,  ex¬ 
ceed  the  rail-water  rates  to  or  from  Baltimore,  Md.,  the 
latter  are  applied  as  maxima  to  or  from  Norfolk. 

Some  of  the  railroads  serving  the  port  of  Norfolk  do  not 
own  public  piers  where  they  may  interchange  freight  mov¬ 
ing  by  water  to  or  from  that  port  with  water  carriers,  but 
they  provide  them  under  contracts  with  terminal  operators 
acting  as  their  agents  to  furnish  wharfage,  or  pier  facilities 
for  the  use  of  the  railroads,  and  perform  handling  of  freight 
consigned  from  and  to  those  facilities.  The  rates  of  the 
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railroads  for  transportation  to  and  from  Norfolk  generally 
include  or  their  tariffs  provide  for  absorption  of  the 
charges  of  the  pier  operators  for  wharfage  and  handling  at 
their  respective  terminals.  The  names  of  these  terminals 
are  set  forth  in  the  tariff  of  the  Norfolk  and  Portsmouth 
Belt  Line  Railroad  Company,  herein  called  the  Belt.  It 
is  owned  equally  by  eight  line-haul  carriers  reaching  the 
port  of  Norfolk  and  performs  terminal  services  for  them 
in  the  Norfolk  port  area,  including  switching  to  and  from 
the  pier  terminals  just  described.  In  1925  the  Pennsyl¬ 
vania,  having  no  pier  facility  in  Norfolk,  and  desiring  to 
provide  service  for  shippers  and  to  secure  an  agent  for 
solicitation  of  water-borne  traffic  over  its  lines,  entered 
into  a  contract  with  Norfolk  Tidewater  Terminal,  then 
operating  the  Army  Base  as  a  public  pier  facility,  to  act 
as  such  agent.  The  stipulated  compensation  to  it  for  such 
service,  which  was  termed  compensation  for  wharfage,  was 
20  cents  per  ton  of  freight  moving  over  the  pier.  This 
carrier  also  employed  this  terminal  operator  to  load  freight 
to  and  from  cars  for  compensation  of  60  cents  per  ton. 

The  Belt  publishes  in  its  tariff  charges  of  1  cent  for 
wharfage  and  3  cents  for  handling  general  freight.  The 
official  territory  lines  serving  the  port,  except  the  Chesa¬ 
peake  &  Ohio  provide  in  their  tariffs  that  the  aforesaid 
charges  of  the  Belt  will  be  included  in  the  freight  rate 
to  or  from  Norfolk  thus  effecting,  in  substance,  an  absorp¬ 
tion  of  those  charges.  The  tariffs  of  other  individual  lines 
which  use  their  own  or  leased  pier  facilities  at  Norfolk 
likewise  generally  provide  for  absorption  of  such  charges 
as  published  by  the  Belt  or  the  inclusion  in  their  rates  to 
or  from  Norfolk  of  wharfage  and  handling  at  their  own 
terminals  or  the  absorption  of  the  charges  of  their  agents, 
the  pier  operators,  for  similar  services,  not  to  exceed  the 
amounts  above  stated.  . 

The  provision  in  the  contracts  referred  to  for  absorbing 
the  wharfage  and  handling  charges  of  the  terminal,  ex¬ 
cludes  traffic  owned  by  the  terminal  operator,  but  in  the 
tariffs  providing  for  such  absorption  there  is  no  exception 
as  to  traffic  owned  by  the  shipper. 
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With  the  rapid  increase  of  its  military  forces  overseas 
it  became  necessary  in  1942  for  the  Federal  Government 
to  nse  all  Atlantic  coast  deepwater  terminals  to  supply 
its  troops.  As  a  result  the  Hampton  Roads  Port  of  Em¬ 
barkation  was  established  on  June  15,  1942.  It  embraced 
several  port  facilities  in  the  Norfolk  area,  including  the 
Army  Base  piers  and  was  one  of  the  largest  ports,  in 
volume  of  freight  shipped,  used  by  the  Army  at  the  time 
of  the  hearing.  Other  east  coast  ports  such  as  Baltimore, 
Md.  and  Philadelphia,  Pa.,  also  served  as  cargo  ports  of 
embarkation. 

Complainant  owns  Army  Base  piers  1  and  2  which  were 
built  on  its  waterfront  tract,  developed  as  the  Army  Base. 
The  piers  were  completed  soon  after  World  War  I  and  for 
over  20  years  have  been  one  of  the  principal  public  pier 
facilities  in  Norfolk  for  the  handling  of  general  import, 
export,  and  coastwise  traffic  interchanged  with  the  rail¬ 
roads  serving  the  port  Soon  after  completion  they  were 
leased  to  the  city  of  Norfolk  which  operated  them  as  munici¬ 
pal  terminals  until  September  1,  1925.  Norfolk  Tidewater 
Terminals,  Inc.  then  leased  the  facilities  and  operated  them 
until  July  1,  1940.  From  that  date  to  and  including  June 
14, 1942,  the  piers  were  leased  to  and  operated  by  Transport 
Trading  and  Terminal  Corporation. 

The  Army  Base  piers  consist  of  2  converted  concrete 
piers  each  about  1,200  feet  long,  at  which  8  modern  cargo 
vessels  can  be  docked  and  worked  simultaneously.  There 
are  sunken  tracks  extending  down  the  center  of  each  pier 
and  there  are  also  marginal  tracks  on  wide  aprons  on  both 
sides  of  each  pier.  One  side  of  each  pier  is  equipped  with 
heavy  lift  cranes  and  the  inshore  ends  are  connected  by 
concrete  roadways  with  warehouses  farther  inland.  The 
Army  Base  property  extends  inland  from  the  piers  about 
2  miles  to  the  Virginia  Railway,  and  includes  a  storage 
yard  about  a  mile  from  the  piers,  accommodating  about 
500  cars. 

The  only  other  facilities  for  the  handling  of  general  ex¬ 
port  and  import  cargo  in  the  Norfolk  harbor  are  the  two 
Lambert  Point  piers  of  the  Norfolk  &  Western  Railway 
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Company,  one  1,200  feet  long,  with  single  marginal  track 
on  one  side  and  a  depressed  track  down  the  center,  and  the 
other  about  850  feet  long,  with  a  marginal  track  on  one  side 
and  no  berthing  facilities  on  the  other,  and  Pinners  Point 
pier  4  of  the  Southern  Railway  Company  at  Portsmouth, 
a  wooden  structure  not  over  900  feet  long.  It  has  a  rather 
narrow  apron,  depressed  tracks  down  the  center,  marginal 
track  on  one  side,  and  depth  of  water  on  the  other  that  does 
not  permit  loading  of  modern  cargo  vessels.  There  is  no 
mechanical  equipment  at  these  piers. 

Of  the  volume  of  traffic  which  moved  over  the  Army  Base 
piers  in  1943,  aggregating  hundreds  of  thousands  of  tons 
per  month,  about  37  percent  could  have  been  handled  over 
the  piers  just  described  if  the  Army  Base  piers  had  not 
been  available.  That  volume  2  was  estimated  at  about  10 
times  the  average  peacetime  tonnage  handled  over  the 
Army  Base  piers.  The  flow  of  this  traffic  to  the  ports  was 
regulated  by  the  Office  of  Defense  Transportation  under 
permit  and  the  handling  operations  were  continuous.  Sec¬ 
tion  6  (8)  of  the  act  provides,  among  other  things,  that  in 
time  of  war  carriers  shall  adopt  every  means  within  their 
control  to  facilitate  and  expedite  military  traffic. 

The  Army  has  leased  a  pier  of  the  Norfolk  &  Western 
at  Sewall  Point,  about  a  mile  north  of  the  Army  Base  piers 
and  known  as  the  United  Nations  Depot.  It  is  used  for 
“lend-lease”  traffic  and  as  an  Air  Corps  “in-transit”  depot. 
There  the  Army  has  hired  the  Lincoln  Tidewater  Terminal, 
Incorporated,  to  do  the  handling  on  a  cost-plus-a-service- 
fee  basis.  Under  certain  contracts  the  defendants  pay  this 
pier  operator,  except  on  Army  traffic  which  is  handled  by 
the  Army  chiefly  with  soldier  labor,  a  wharfage  and  han¬ 
dling  charge  of  about  4  cents.  The  payments  are  turned 
over  to  the  Army  since  the  Army  pays  the  pier  operator 
for  the  use  of  the  facilities  and  the  handling.  The  method 
of  loading  and  unloading  at  this  pier,  the  Lambert  Point 
piers  and  the  Army  Base  piers  is  the  same.  At  the  Lam¬ 
bert  Point  piers,  where  an  allowance  is  made,  the  car  un- 

*  Much  of  this  was  transferred  directly  from  open  top  equipment,  and  no 
handling  of  the  nature  herein  described  was  involved. 
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loading  is  done  by  civilians  and  in  certain  cases  by  military 
personnel. 

The  Army  also  operates  piers  owned  by  defendant, 
Chesapeake  &  Ohio  at  Newport  News,  Va.,  using  that  com¬ 
pany’s  labor,  its  pier  superintendent,  and  other  supervisory 
employees  under  a  contract,  defendant  paying  it  an  allow¬ 
ance  of  50  cents  a  ton  for  handling.  No  wharfage  is  in¬ 
volved  as  defendant  maintains  the  piers  without  expense 
to  the  Government.  Commercial  freight  may  move  over 
these  piers  by  consent  of  the  Army,  and  the  Chesapeake  & 
Ohio  performs  the  handling  thereof.  At  Baltimore  the 
carriers  handle  the  Army’s  carload  freight.  They  also  pay 
the  Army  an  allowance  on  certain  less-than-carload  freight 
that  requires  and  is  accorded  special  handling  by  the  Army 
on  railroad  piers.  They  pay  handling  allowances  to  the 
Army  at  Boston,  Mass.  The  allowances  here  mentioned 
are  made  under  section  22  of  the  Interstate  Commerce  Act, 
which  provides  that  the  carriers  may  transport,  store,  or 
handle  property  for  the  Federal  Government  free  or  at 
reduced  rates. 

The  Belt  operates  over  the  line  of  the  Virginian  Rail¬ 
way  Company  in  reaching  the  Army  Base.  Cars  which 
it  receives  from  the  line-haul  carriers  are  classified  in  a 
yard  adjacent  to  the  Army  Base  and  when  ordered  by  the 
Army  are  hauled  to  the  base  in  trainloads  and  placed  on 
tracks  in  the  storage  yard  or  other  tracks  near  the  north 
gate  immediately  inside  the  base  as  designated  by  the 
Army.  After  this  placement,  yardmasters  in  the  base  yard, 
under  supervision  of  the  Army,  issue  instructions  for 
switching  cars  between  that  yard  and  the  piers  and  for 
placing  them  on  and  removing  them  from  the  piers.  This 
is  done  with  motive  power  and  crews  supplied  in  part  by 
the  Belt  and  in  part  by  the  Army  but  working  in  a  pool 
under  Army  supervision  and  control. 

During  the  period  when  the  railroads  employed  the 
agents  above  named  to  operate  the  Army  Base  pier  facil¬ 
ities,  it  was  the  practice  of  defendants  to  place  boxcars  for 
loading  or  unloading  at  points  on  the  piers  adjacent  to  the 
berth  at  which  the  steamer  docked,  and  for  the  pier  oper- 
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ators  to  load  and  unload  the  freight  from  or  to  points  on 
the  pier,  generally  referred  to  as  the  ship’s  loading  berth. 
The  Belt  switched  cars  to  and  from  the  piers,  except  that 
prior  to  1940  one  operator  used  its  own  locomotive  for  most 
of  snch  switching. 

The  handling  of  the  freight  between  cars  and  pier  floor 
prior  to  June  15, 1942,  was  performed  by  the  pier  operator 
with  civilian  labor.  On  that  date  the  Army  took  over  the 
piers,  but  there  was  no  change  in  this  loading  and  unloading 
operation.  The  Army,  utilizing  the  existing  organization, 
performed  the  service  with  the  same  civilian  employees, 
under  the  same  supervisory  force,  and  did  the  work,  at  its 
own  expense  and  in  the  same  manner  as  the  terminal  op¬ 
erator.  Gradually,  as  additional  labor  to  handle  the  greater 
volume  was  required,  troops  were  used  to  assist  in  the 
unloading  operations.  At  the  time  of  the  hearing,  they 
represented  about  one-half  of  the  total  force  employed  for 
that  purpose.  If  the  Army  had  not  taken  its  property,  the 
terminal  company,  with  proper  organization,  could  have 
continued  the  operation.  The  commanding  general  of  the 
port  testified,  however,  that  unified  control,  and  Army 
supervision  and  coordination  of  the  car  unloading  with  the 
allocation  of  ships  would  have  been  necessary.  Whether 
such  operation  could  have  been  conducted  without  the  aid 
of  military  personnel  to  augment  the  labor  force  is  not 
clear  from  the  record.  An  operating  manager  of  the  ter¬ 
minal  company  who  continued  in  a  similar  capacity  in  the 
employ  of  the  Army  testified  that  it  could  not.  There  is 
also  testimony  to  the  effect  that  sufficient  additional  civilian 
labor  could  be  obtained  to  do  the  work,  and  that  the  Army 
would  not  object  thereto.  There  is  no  evidence  that  co¬ 
ordination  of  activities  on  the  piers  was  not  accomplished 
effectively  or  that  the  services  of  defendants’  agent  were 
unsatisfactory  to  the  Army  prior  to  the  date  it  assumed 
control.  Nor  is  there  evidence  from  which  we  may  con¬ 
clude  that  performance  of  the  handling  services  by  de¬ 
fendants  on  and  after  June  15,  1942,  would  have  been  or 
is  incompatible  with  such  supervision  and  coordination  by 
the  Army  as  it  deemed  necessary.  Since  that  date,  the 
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services  were  performed  by  the  Army,  but  defendants  have 
charged  and  complainant  has  paid  the  same  rates  as  it  did 
prior  thereto  on  all  of  its  water-borne  freight  which  moved 
over  the  Army  Base  piers.  No  allowance  or  any  deduction 
for  wharfage  and  handling  has  been  made  to  complainant. 

The  Army  allows  the  piers  to  be  used  for  commercial 
bulk  freight  when  that  traffic  can  be  handled  without  inter¬ 
fering  with  the  movement  of  military  freight.  Shippers 
of  commercial  freight  make  their  own  arrangements  with 
the  Army.  Complainant  asks  that  it  be  reimbursed  for 
wharfage  and  handling  which  it  performed  on  such  traffic, 
aggregating  about  700  carloads  since  1942  and  for  which 
it  has  received  no  payment  from  defendants.  As  this 
traffic  was  not  the  property  of  complainant,  and  in  the  ab¬ 
sence  of  a  showing  that  it  was  the  duly  authorized  agent 
of  the  owners  thereof,  no  allowance  with  respect  thereto 
can  be  paid  to  complainant  under  section  15  (13)  of  the  act, 
and  no  other  authority  for  such  payment  has  been  shown. 
United  Chem .  &  Org.  Products  Co.  v.  Director  General, 
60  I.  C.  C.  523. 

There  is  no  evidence  that  defendants  at  any  time  after 
June  15,  1942,  offered  to  continue  handling  of  the  freight 
at  these  piers,  nor  that  the  officers  in  charge  of  the  piers 
did  or  would  refuse  to  allow  that  service  to  be  performed 
by  defendants,  had  they  so  offered.  If  the  carriers  were 
veiling  to  perform  the  handling,  the  commanding  officer 
would  permit  them  to  do  so  with  the  same  civilian  force  as 
used  by  the  Army,  subject  to  screening  of  such  employees 
and  the  Army’s  fire,  safety,  and  sanitary  regulations,  and 
with  the  right  to  supplement  such  forces,  when  inadequate, 
by  troops. 

Soon  after  the  Army  took  over  the  Army  Base  and  under¬ 
took  the  handling  of  its  freight,  it  made  several  written 
requests  of  the  defendants  to  pay  it  an  allowance  therefor. 
In  making  these  requests  it  pointed  out  that  during  the 
period  when  the  piers  were  leased  from  the  Government 
and  operated  by  the  terminal  corporation  for  defendants, 
the  latter  had  compensated  that  operator  for  wharfage 
and  handling  services  which  it  performed,  but  that  when 
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the  Government  canceled  the  lease  and  took  over  the  piers, 
defendants’  terminal  tariffs  were  not  amended  to  authorize 
payment  of  the  compensation  to  the  Government,  the  same 
as  formerly  allowed  the  private  operator.  The  requests 
were  refused  by  defendants  on  the  ground  that  where  con¬ 
trol  or  operation  of  piers  or  other  facilities  is  taken  over 
by  the  Government  for  its  own  use  or  they  are  operated 
under  contract  with  the  Government  and  under  Government 
supervision,  such  facilities  should  be  treated  the  same  as 
piers  operated  or  controlled  by  the  owners  of  the  property 
transported,  and  loading  and  unloading  should  not  be 
performed  by  the  carriers,  nor  any  allowance  made  in  lieu 
thereof.  This,  in  substance,  is  still  the  position  of  defend¬ 
ants,  their  contention  being  that  the  Army  is  a  private 
pier  operator  like  any  private  shipper  who  decides  to 
operate  his  own  pier  for  the  advantages  and  convenience  of 
his  own  business. 

On  May  22,  1943,  the  Army  made  written  request  of  all 
defendants  serving  Norfolk  to  perform  the  handling  serv¬ 
ice,  to  the  extent  that  it  had  for  many  years  been  included 
in  the  line-haul  rates.  Defendants  declined  to  perform 
the  service  on  the  same  grounds  on  which  they  had  refused 
the  allowances,  i.  e.,  that  the  railroads  at  north  Atlantic 
ports  generally  do  not  hold  themselves  out  to  handle  water¬ 
borne  freight  on  private  piers  or  piers  controlled  by  the 
owners  of  the  traffic. 

Defendants  say  they  have  no  desire  to  penalize  the  Gov¬ 
ernment  and  that  its  freight  has  always  had  the  advantage 
accorded  freight  of  other  shippers,  but  that  they  are  appre¬ 
hensive  that  the  granting  of  the  request  would  destroy  the 
principle  which  has  served  to  restrict  this  port  practice  to 
the  purposes  under  which  it  arose  and  to  hold  the  practice 
within  reasonable  limits ;  and  that  the  absorption  would  be 
in  effect  at  the  Army  Base  today  on  Government  freight  if 
the  Army  had  not  taken  over  the  facility  to  obtain  the 
advantages  of  control  over  its  own  freight. 

The  principal  defense  for  the  failure  and  refusal  to 
provide  the  services,  as  had  been  done  prior  to  June  15, 
1942,  or  to  make  an  allowance  in  lieu  thereof,  is  that  begin- 
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ning  on  that  date  the  piers  were  nsed  to  such  an  extent  for 
military  purposes  in  handling  freight  owned  by  complainant 
that  they  could  no  longer  be  regarded  as  public  piers  open 
for  commercial  traffic. 

In  Elimination  of  New  York ,  N.  H.  &  H.  R.  Pier  Stations , 
255  I.  C.  C.  305,  the  respondent  carrier  proposed,  by  elimi¬ 
nating  certain  piers  at  Boston  and  Providence,  R.  L,  in¬ 
cluding  one  owned  and  operated  by  the  War  Department 
and  another  leased  and  used  by  the  Navy  Department,  as 
stations  on  its  line,  to  relieve  itself  of  its  stated  resposibil- 
ity  for  the  expense  of  loading  and  unloading  freight  inter¬ 
changed  with  water  carriers.  The  justification  advanced 
for  such  action,  similar  to  that  in  the  instant  proceding, 
was  that  the  piers  were  used  to  such  an  extent  for  military 
purposes  that  they  no  longer  could  be  regarded  as  public 
piers  open  for  general  commercial  traffic.  Division  2  said : 

Respondent  treated  these  piers  for  many  years  as 
some  of  its  principal  port  facilities  at  which  commer¬ 
cial  shipments  were  loaded  and  unloaded,  that  service 
being  included  in  the  line-haul  rates.  We  are  of  the 
opinion  that  the  circumstances  upon  which  it  now  re¬ 
lies  as  justification  for  discontinuance  of  that  service 
do  not  warrant  the  conclusion  that  the  piers  in  ques¬ 
tion  should  at  this  time  be  treated  as  private  piers. 

The  traffic  there  affected  was  commercial  traffic,  but  the 
principle  followed  was  that  where,  for  many  years,  the 
service  had  been  included  in  the  line-haul  rates  and  the  evi¬ 
dence  showed  that  it  was  continued,  or  the  cost  thereof 
absorbed  when  the  service  was  performed  for  respondent 
at  other  piers,  it  was  respondent’s  duty  to  continue  to  in¬ 
clude  the  service  in  the  line-haul  rates.  The  piers  at 
Providence,  like  the  Army  base  piers  at  Norfolk,  were 
under  the  control  of  the  War  Department. 

The  record  shows  that  control  by  the  Army  of  the  piers 
at  Norfolk  for  its  purposes  was  not  and  is  not  incompatible 
with  continued  performance  by  defendants  of  the  loading 
and  unloading  services  at  those  piers.  Complainant  has 
proved  that  except  for  the  greater  volume  of  tonnage,  for 
the  switching  of  which  it  supplied  additional  power  and 
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crews,  there  was  no  change  in  the  manner  of  moving  the 
cars  to  or  from  the  piers,  that  as  to  a  part  of  the  traffic,  the 
Belt,  nnder  Army  supervision,  continued  to  use  its  switch¬ 
ing  power  and  crews  for  that  purpose  and  that  the  methods 
of  unloading  and  loading  remained  the  same. 

For  many  years  defendants  used  these  piers  as  impor¬ 
tant  port  facilities  at  which  they  or  their  agents,  the  suc¬ 
cessive  pier  operators,  loaded  and  unloaded  commercial 
shipments  and,  at  least  in  recent  years,  also  freight  for 
the  Army,  that  service  and  wharfage  being  included  in  the 
line-haul  rates.  Defendants,  in  disclaiming  responsibility 
for  continuing  to  so  include  them  or  make  them  an  allow¬ 
ance  therefor  to  complainant,  rely  upon  Weyerhaeuser 
Timber  Co.  v.  Pennsylvania  R.  Co.,  229  I.  C.  C.  463.  There 
division  4  found  that  defendants*  refusal  to  perform  the 
services  incident  to  transfer  of  forest  products  and  gen¬ 
eral  traffic  between  ships  and  railroad  cars  at  Port  Newark, 
N.  J.,  at  piers  operated  by  complainant’s  wholly  owned 
subsidiary  and  used  by  vessels  of  the  "Weyerhaeuser  Steam¬ 
ship  Company,  when  defendants  held  themselves  out  gen¬ 
erally  to  perform  such  service  only  at  their  own  or  other 
piers  operated  as  public  piers,  was  not  unreasonable,  un¬ 
justly  discriminatory,  or  unduly  prejudicial.  To  reach 
complainant’s  piers  it  was  necessary  for  defendants  to 
operate  over  tracks  of  a  third  party,  the  city  of  Newark, 
and  in  performing  the  transfer  service  they  would  have 
been  subjected  to  a  charge  by  the  city  of  50  cents  per  ton 
for  the  use  of  those  tracks.  The  city  made  no  charge  for 
use  of  its  tracks  in  reaching  the  public  piers.  The  division 
accordingly  found  that  the  conditions  under  which  the 
transfer  services  would  be  performed  at  the  facility  used 
by  complainant  were  dissimilar,  from  those  at  public  piers. 
No  such  dissimilarity  was  or  is  present  here.  The  reasons 
there  given  for  defendants*  policy  of  performing  the  trans¬ 
fer  services  only  at  railroad  or  public  piers  and  not  at  piers 
controlled  by  owners  of  the  freight  were  “the  difficulty  of 
policing  the  practice,  the  necessity  of  performing  the  han¬ 
dling  at  the  rail  carriers*  own  convenience,  the  economy 
resulting  from  the  concentration  over  a  limited  number  of 
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piers,  and  the  conservation  of  revenue.”  The  division,  in 
considering  these,  said: 

For  example,  freight  coming  into  the  possession  of 
the  owner  is  regarded  as  domesticated  and  is  not 
entitled  to  the  privileges  accorded  water-borne 
freight.  Ordinarily  carriers  cannot  handle  freight 
over  private  piers  at  their  convenience  and  econom¬ 
ical  handling  cannot  be  achieved  if  freight  is  widely 
dispersed  over  many  piers.  Defendants  are  fearful 
that  if  they  are  required  to  perform  the  transfer 
services  at  the  piers  of  Atlantic  Terminals,  Incorpo¬ 
rated,  such  action  will  result  in  extension  of  the 
practice  beyond  reasonable  bounds.  They  show  that 
there  are  numerous  companies  at  Port  Newark  and 
other  ports  with  private  facilities  along  the  water 
front  which,  by  the  formation  of  a  pier  company  or 
public  terminal,  would  be  in  a  position  to  demand  the 
performance  of  the  transfer  service.  At  the  time 
of  the  hearing  a  new  terminal  company  had  been 
formed  to  operate  on  the  property  of  a  large  shipper 
at  Port  Newark  and  had  sought  an  extension  of  rail¬ 
road  services  at  its  piers. 

We  find  little,  if  any,  resemblance  in  the  situation  at  the 
Army  Base  to  that  in  the  case  relied  upon.  Prior  to  June 
15,  1942,  the  freight,  similar  to  that  to  which  the  contro¬ 
versy  here  relates  was  not  regarded  as  domesticated.  Nor 
was  it  so  treated,  insofar  as  the  application  of  rates  there¬ 
on  was  concerned,  on  and  after  that  date.  Neither  the  in¬ 
creased  volume  of  the  traffic,  nor  the  fact  that  military 
requirements  made  it  imperative  that  the  handling  be  ex¬ 
pedited  may  be  regarded  as  circumstance  sufficient  to  re¬ 
lieve  defendants  of  their  obligation.  They  no  doubt  neces¬ 
sitated  additional  service  and  supervision,  but  it  does 
not  follow  that  it  would  have  been  impracticable  for  de¬ 
fendants  to  perform  the  handling  at  their  convenience 
after  the  Army  took  possession  of  the  piers.  The  han¬ 
dling  of  such  a  large  volume  of  freight  as  was  concen¬ 
trated  at  complainant’s  Army  Base  facility  would  have  in¬ 
volved  no  wide  dispersion  and  is  to  be  presumed  as  con¬ 
ducive  of  maximum  economy.  In  no  sense  could  it  be  re¬ 
garded  as  an  “extension  of  the  practice  beyond  reasonable 
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bounds.”  It  is  inconceivable  that  complainant  would  reap 
any  competitive  advantage  such  as  a  commercial  enterprise 
would  obtain  from  such  extension  of  a  service  to  it  and  not 
made  available  to  other  shippers.  The  record  shows  that 
the  Army  took  over  the  piers  only  because  of  military 
necessity.  When  defendants  had  been  requested  to  per¬ 
form  the  service,  we  conclude  that  it  was  their  duty  to  do 
so  within  a  reasonable  time  thereafter,  not  later  than  July 
1,  1943. 

Prior  to  June  15,  1942,  and  for  extended  periods  there¬ 
after,  several  of  the  defendants  ’  tariffs  provided  that 
wharfage  and  handling  at  wharves  of  the  Transport  Trad¬ 
ing  and  Terminal  Corporations8  at  Norfolk  would  be  in¬ 
cluded  in  the  transportation  under  rates  to  or  from  that 
point.  But  on  and  after  that  date,  when  these  tariffs 
did  not  name  the  Army  Base  piers  as  such,  defendants 
contend  that  they  contained  no  absorption  provisions  ap¬ 
plicable  to  those  piers.  We  do  not  accept  that  view.  The 
record  is  convincing  that  defendants’  practice  in  designa¬ 
ting  pier  facilities  in  the  tariffs  was  to  indicate  them  as 
points,  and  that  they  generally  used  the  words  “at”  and 
“through”  in  referring  to  them,  notwithstanding  that 
some  of  the  Norfolk  facilities  were  identified  only  by  the 
name  of  some  company,  which  was  then  or  had  previously 
been  operating  those  facilities.  For  periods  ranging  from 
a  few  months  to  10  years  from  September  1925,  when  Nor¬ 
folk  Tidewater  Terminals,  Inc.,  operated  the  Army  Base 
piers,  they  continued  to  be  designated  in  the  port  tariffs 
of  the  several  Norfolk  lines  as  municipal  terminals,  just  as 
they  had  been  identified  when  they  city  of  Norfolk  had 
operated  them.  We  conclude  that  at  all  times  on  and  after 
June  15,  1942,  when  reference  to  Transport,  Trading  and 
Terminal  Corporation  was  made  in  defendants’  terminal 
tariffs,  that  such  reference  identified  the  particular  piers 
or  wharves  herein  referred  to  as  the  Army  Base  piers,  and 
that  the  services  of  wharfage  and  handling  at  those  piers 


*  Also  referred  to  in  some  tariffs  as  “Transport  Trading  &  Terminal  Corpo¬ 
ration”  or  “Transport  Trading  and  Terminal  Corp.” 
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during  those  times  were  included  in  the  applicable  rates  to 
and  from  Norfolk  and  were  specified  services  which  de¬ 
fendants  held  themselves  out  to  perform  under  those  rates. 
The  failure  to  perform  them  or  make  a  reasonable  allow¬ 
ance  to  complainant  in  lieu  thereof,  during  the  periods 
when  they  were  included  in  the  rates  which  defendants 
exacted  covering  those  services,  was  an  unreasonable  prac¬ 
tice.  Borden’s  Farm  Products  Co.  v.  New  York,  N.  H.  & 
H.  R.  Co.,  92  I.C.C.  270,  102  I.C.C.  497.  The  act  contem¬ 
plates  that  if  a  carrier  receives  services  from  an  owner  of 
property  transported,  or  uses  instrumentalities  furnished 
by  the  latter,  he  shall  pay  for  them.  Interstate  Commerce 
Commission  v.  Diffenbaugh,  222  U.S.  42,  46. 

The  officer  who  supervised  the  accounting  and  auditing 
operations  for  complainant  at  the  port  submitted  a  compu¬ 
tation  of  the  actual  direct  cost  of  unloading  all  cars  un¬ 
loaded  by  civilian  labor  to  the  pier  platform  during  a  31- 
day  period  in  1944,  which  he  considered  representative  of 
the  period  of  Army  operation.  This  cost  related  to  about 
29,000  tons  and  was  4.6  cents  per  100  pounds.  It  included 
the  direct  cost  of  the  labor  at  an  hourly  rate  of  64  cents 
and  the  supervision  by  checkers  of  the  laborers  at  a  rate 
of  95  cents.  No  element  of  cost  involved  in  wharfage  was 
included.  The  cost  to  defendants  if  they  had  absorbed  the 
charges  of  the  terminal  operators  for  similar  service  would 
have  been  3  cents  plus  1  cent  for  wharfage.  Complainant 
seeks  reparation  at  these  rates,  which  were  the  customary 
basis  of  charge  of  the  terminal  operators.  We  are  of  the 
opinion  that  these  rates  were  and  are  reasonable  bases  of 
compensation  for  wharfage  and  handling  performed  by 
complainant . 

The  alternative  relief  sought  by  complainant,  i.e.,  that 
the  wharfage  and  handling  charges  be  deducted  and  state 
separately  from  the  rates  in  defendants’  tariffs,  is  opposed 
by  the  north  Atlantic  port  interests,  interveners  herein,  on 
the  ground  that  it  would  disrupt  the  long-standing  rate 
relations  among  the  various  competing  ports.  In  Wharf¬ 
age  Charges  at  Atlantic  and  Gulf  Ports,  supra,  the  Com- 
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mission  refused  to  require  separate  statement  of  port  ter¬ 
minal  charges  at  Norfolk  and  other  ports.  In  view  of  the 
conclusions  herein,  no  further  consideration  need  be  given 
this  matter. 

We  find  that  defendants  failure  at  all  times  on  and  after 
June  15,  1942,  when  their  tariffs  contained  reference  to 
pier  facilities  identified  as  Transport  Trading  and  Ter¬ 
minal  Corporation,  and  their  failure  and  refusal  on  and 
after  July  1,  1943,  to  furnish  wharfage  and  perform  han¬ 
dling  services  or  to  make  a  reasonable  allowance  to  com¬ 
plainant  in  lieu  thereof,  in  connection  with  traffic  of  com¬ 
plainant  handled  over  the  Army  Base  piers  at  Norfolk 
of  the  same  general  kind  and  character  as  that  which  had 
moved  over  those  piers  immediately  prior  to  June  15, 1942, 
and  in  respect  of  which  wharfage  and  handling  services 
were  included  in  the  rates  to  and  from  that  port,  was,  is, 
and  for  the  future  will  be  an  unreasonable  practice  in  vio¬ 
lation  of  section  1(6)  of  the  Interstate  Commerce  Act;  that 
defendants’  failure  and  refusal  to  furnish  wharfage  and 
perform  handling  in  connection  with  complainant’s  traffic 
or  to  make  an  allowance  to  complainant  in  lieu  thereof, 
while  contemporaneously  furnishing  and  performing  them 
in  connection  with  like  traffic  of  other  shippers  moving  • 
through  Norfolk,  is  and  for  the  future  will  be  unjustly  dis¬ 
criminatory  in  violation  of  section  2  of  the  act;  that  com¬ 
plainant  furnished  wharfage  and  performed  such  handling 
service  during  the  periods  as  described;  and  that  it  has 
been  damaged  thereby  to  the  extent  of  the  reasonable  cost 
to  it  of  furnishing  such  wharfage  and  performing  such 
handling,  which  we  find  to  have  been  4  cents  per  100 
pounds,  with  interest.  Complainant  should  comply  with 
rule  100  of  the  General  Rules  of  Practice,  and  it  may  in¬ 
clude  a  statement  on  form  No.  5  of  shipments  handled  by 
it  during  the  pendency  of  these  proceedings,  accompanied 
by  proof  in  affidavit  form  of  particular  cars  in  respect  of 
which  services  were  performed.  If  defendants  object  to 
this  method  of  proof  a  further  hearing  may  be  requested. 

An  order  for  the  future  will  be  entered. 
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Barnard,  Commissioner ,  dissenting: 

I  disagree  with  the  majority  and  believe  that  the  com¬ 
plaint  in  this  proceeding  should  be  dismissed.  The  evi¬ 
dence  indicates  that  the  rates  were  and  are  less  than  rea¬ 
sonable  maximum  and  that  the  4-cent  allowance  approved 
by  the  majority  will  make  them  just  that  much  below  the 
upper  limit  of  reasonableness.  Practically  all  of  the  as¬ 
sailed  rates  are  less  than  the  domestic  rates.  The  assailed 
rates  are  generally  the  same  as  rates  to  and  from  Balti¬ 
more,  Md.,  although  the  distances  to  and  from  •  Norfolk 
generally  are  greater.  For  example,  from  106  points  in 
official  territory,  the  average  distances  to  Baltimore  are 
690  miles,  whereas  to  Norfolk  the  distances  from  such 
origins  are  838  miles. 

Furnishing  the  wharf  and  handling  the  freight  at  the 
Army  piers  are  not  transportation,  but  merely  facilities 
provided  and  work  done  by  a  shipper  for  itself  on  its  own 
property  at  its  own  convenience,  before  and  after  the 
transportation  is  performed.  Defendants  may  not,  there¬ 
fore,  be  required  to  provide  a  wharf  or  handle  the  freight 
on  the  Army  piers,  and  not  being  required  to  do  so,  they 
are  not  compelled  to  pay  an  allowance  in  lieu  thereof. 
Propriety  of  Operating  Practices — Terminal  Services,  209 
I.C.C.  11. 


Appendix  Ill 

Interstate  Commerce  Commission 
No.  29117 

United  States  of  America 
v. 

Aberdeen  &  Rockfish  Railroad  Company  et  al. 

Submitted  April  3,  1946.  Decided  May  3 ,  1946 
On  reconsideration,  finding  in  prior  report,  263  I.  C.  C.  303, 
that  the  defendants’  failure  to  make  the  complainant  an 
allowance  for  wharfage  and  handling  incident  to  shipside 
receipt  and  delivery  of  its  export,  import,  coastwise,  and 
intercoastal  freight  at  Army  Base  Piers  1  and  2,  Norfolk, 
Va.,  or  to  furnish  wharfage  and  perform  the  handling 
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service  themselves,  was  an  unjust  and  unreasonable  prac¬ 
tice  and  resulted  in  unjust  discrimination  in  violations  of 
sections  1  and  2  of  the  Interstate  Commerce  Act,  re¬ 
versed.  Complaint  dismissed. 

Additional  appearances:  John  F.  Soimett  for  complain¬ 
ant.  B.  F.  Brooks ,  amicus  curiae. 

REPORT  OF  THE  COMMISSION  ON  RECONSIDERATION 

4 

By  the  Commission  : 

In  the  prior  report,  263  I.  C.  C.  303,  division  2  found  that 
the  defendants’  failure  to  make  the  complainant  an  allow¬ 
ance  for  wharfage  and  handling  incident  to  shipside  receipt 
and  delivery  of  its  export,  import,  coastwise,  and  inter- 
coastal  freight  at  Army  Base  Piers  1  and  2,  Norfolk,  Va., 
or  to  furnish  wharfage  and  perform  the  handling  service 
themselves  was  an  unjust  and  unreasonable  practice  and 
resulted  in  unjust  discrimination,  in  violation  of  sections  1 
and  2  of  the  Interstate  Commerce  Act.  The  defendants 
were  ordered  to  cease  and  desist  from  those  violations,  and 
reparation  was  awarded.  On  petitions  of  certain  of  the  de¬ 
fendants  the  proceeding  was  reopened  for  reargument  and 
reconsideration,  and  the  effective  date  of  the  order  entered 
by  division  2  was  postponed  indefinitely  pending  final  dis¬ 
position  of  the  matter.  We  also  gave  Benjamin  F.  Brooks,  a 
practitioner,  permission  to  file  a  petition  for  intervention 
and  supporting  brief  as  amicus  curiae  giving  at  the  same 
time,  all  the  parties  an  opportunity  to  reply  thereto.  In 
the  beginning  this  intervener  was  not  a  party  to  the  pro¬ 
ceeding,  and  he  does  not  represent  any  particular  interests. 
His  views  with  respect  to  the  controversy  will  be  discussed 
hereinafter.  In  addition  to  intervener  Brooks,  counsel 
for  the  complainant,  the  petitioning  defendants,  and  the 
several  chambers  of  commerce  and  port  authorities  re¬ 
ferred  to  in  the  prior  report  participated  in  the  oral  argu¬ 
ment.  Facts  stated  in  the  prior  report  will  be  restated  if 
deemed  necessary. 

There  have  long  been  piers  at  Norfolk  which  have  been 
used  for  water-borne  traffic  shipped  to  and  from  that  port. 
Two  of  them,  known  as  Army  Base  Piers  Nos.  1  and  2, 
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were  built  by  the  complainant.  They  were  completed 
shortly  after  World  War  I,  and  leased  to  private  interests 
for  commercial  peacetime  operation  as  public  terminal 
facilities  of  the  railroads.  For  several  years  prior  to  1942 
they  were  operated  by  the  Transport  Trading  and  Terminal 
Corporation  as  a  public  wharfinger  and  as  an  agent  of  the 
defendants.  By  contract  that  corporation  agreed  to  unload 
out-bound  traffic  from  the  cars  to  the  pier  floor  and  to  load 
in-bound  traffic  from  the  pier  floor  to  the  cars  whenever 
the  defendants  were  obligated  to  perform  that  service.  The 
defendants  agreed  to  pay  the  terminal  corporation  a 
wharfage  charge  of  1  cent  per  100  pounds  and  a  handling 
charge  of  3  cents  per  100  pounds  on  all  traffic  so  handled. 
The  contract  imposed  duties  upon  that  corporation  with 
respect  to  that  service;  protected  the  defendants  in  the 
matter  of  collection  of  freight  charges,  improper  delivery, 
and  loss  and  damage  claims,  and  gave  the  defendants  the 
right  to  police  and  verify  the  operations  of  the  terminal 
corporation.  The  latter  also  was  required  to  give  bond  to 
protect  the  defendants  against  its  failure  to  perform  its 
duties.  The  defendants’  tariffs  provided  for  the  absorption 
of  these  wharfage  and  handling  charges,  and  for  informa¬ 
tion  with  respect  thereto  those  tariffs  referred  to  the 
tariff  of  the  defendant  Norfolk  and  Portsmouth  Belt  Line 
Railroad  Company,  termed  hereinafter  for  convenience  the 
Belt  Line.  These  tariffs  did  not  name,  as  such,  the  afore¬ 
mentioned  piers  Nos.  1  and  2  as  facilities  where  the  carriers 
would  perform  the  unloading  and  loading  of  cars,  but  de¬ 
scribed  them  as  facilities  of  the  Transport  Trading  and 
Terminal  Corporation. 

On  June  15, 1942,  owing  to  war  conditions,  the  complain¬ 
ant  deemed  it  necessary  to  cancel  the  outstanding  lease, 
take  over  these  two  piers,  and  operate  them  for  the  move¬ 
ment  of  military  freight,  almost  entirely  out-bound.  Thus 
the  Transport  Trading  and  Terminal  Corporation  no 
longer  had  possession  of  the  two  piers  and  could  not  con¬ 
tinue  its  services  in  the  manner  that  it  had  done  formerly. 
Apparently  through  oversight  some  of  the  tariffs  of  the 
defendants  continued  for  a  while  to  refer  thereafter  to  the 


27 


absorption  of  tbe  charges  for  wharfage  and  handling  at 
those  two  piers,  but,  of  course,  in  the  circumstances  no  such 
facilities  or  services  were  provided  by  the  defendants,  and 
in  effect  the  tariff  provisions  were  meaningless  because  the 
Transport  Trading  and  Terminal  Corporation  no  longer 
had  any  facilities  at  Norfolk.  Some  of  the  tariffs  still 
remain  unchanged  in  this  respect. 

The  Belt  Line  has  a  classification  yard  at  Berkley,  Va., 
across  the  river  from  Norfolk.  Although  the  record  is 
meager  and  not  clear  in  this  particular,  apparently  prior 
to  June  15,  1942,  the  Belt  Line  hauled  cars  containing  out¬ 
bound  water  freight  from  this  classification  yard  to  the 
piers,  and  similarly  cars  containing  in-bound  traffic  were 
hauled  from  the  piers  to  the  Berkley  yard.  Adjacent  to  the 
two  piers  and  included  in  the  Army  Base  property  there  is 
a  storage  yard  of  about  500  cars  capacity.  Since  the  com¬ 
plainant  took  over  the  operation  of  the  two  piers  the  Belt 
Line  delivers  and  receives  respectively,  cars  of  out-bound 
and  in-bound  water  traffic  at  this  storage  yard  on  tracks 
designated  by  the  complainant  before  placement.1  The  com¬ 
plainant  thereupon  takes  possession  of  the  shipments  and 
controls  the  movement  of  the  cars  beyond  to  the  pier  loca¬ 
tions.  It  operates  several  locomotives  of  its  own  with  its 
own  crews.  In  addition  the  Belt  Line  contributes  a  locomo¬ 
tive  and  two  crews,  switching  and  reswitching  the  cars  be¬ 
tween  the  points  where  the  complainant  takes  over  the  cars 
and  the  piers,  and  on  the  piers ;  all  at  the  direction  of  the 
complainant’s  yardmasters.  The  unloading  and  loading  of 
the  cars,  including  the  movement  of  the  freight  between  the 
cars  and  the  ships  or  between  the  pier  floors  and  the  ships, 
are  being  done  by  the  complainant,  generally  in  accordance 
with  detailed  plans  prepared  in  advance  for  each  ship,  but 
subject  to  change,  of  course,  in  emergencies.  The  freight 
has  had  to  be  handled  according  to  priorities  and  the 
various  changing  conditions  confronting  the  complainant. 
For  example,  ships  that  had  been  partially  loaded  or  un- 


1  To  some  extent  cars  are  also  delivered  through  another  connection,  known 
as  the  north  gate,  to  tracks  immediately  inside  the  Army  Base.  All  empty 
ears  are  returned  to  the  Belt  Line  through  this  north-gate  connection. 
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loaded  at  times  had  to  be  moved  away  temporarily  from  the 
piers  and  out  into  the  stream  to  make  room  for  emergency 
loading  of  other  ships.  Some  cars  had  to  be  unloaded  imme¬ 
diately  upon  placement  on  the  piers,  whereas  others  were 
held  a  short  time  or  the  freight  therein  unloaded  and  stored 
on  the  pier  floors  or  in  warehouses  in  the  Army  Base  before 
being  put  aboard  the  vessel.  Frequently,  the  complainant 
had  to  load  vessels  day  and  night  to  meet  a  convoy  deadline 
hour  based  on  over-sea  calls.  All  activities  on  the  piers  had 
to  be  supervised  and  coordinated  by  a  governing  head. 
Since  the  complainant  took  over  the  two  piers  it  has  used 
its  own  personnel  and  at  its  own  expense  that  of  the  pre¬ 
vious  pier  operator,  which  did  the  handling.  That  is,  the 
same  men  that  did  the  work  for  the  previous  operator,  have 
been  doing  it  for  the  complainant.  As  labor  shortages  devel¬ 
oped  the  complainant  assigned  Italian  service  units  to  this 
work  and  often  used  soldiers  en  route  and  sometimes  steve¬ 
dores  to  supplement  regular  civilian  labor.  At  the  time  of 
the  hearing  in  1944,  the  civilian  personnel  on  the  piers  was 
only  about  one-half  of  the  total  number  employed. 

At  first,  the  complainant  sought  an  allowance  for  this 
wharfage  and  handling,  or,  as  an  alternative,  that  the  line- 
haul  rates  and  the  charges  for  that  service  be  published 
separately  in  the  tariffs,  the  rates  to  be  reduced  accord¬ 
ingly.  Subsequently,  the  complainant  indicated  a  willing¬ 
ness  to  have  the  defendants  do  the  work  and  to  let  them 
have  its  civilian  force,  subject  to  observance  of  rules  as  to 
security,  safety,  fire,  cleanliness,  et  cetera.  The  defendants 
could  not  have  performed  the  service  individually  but 
would  have  been  obliged  to  pool  their  activities  and  operate 
as  a  unit  under  the  complainant’s  control.  In  Kingan  &  Co. 
Terminal  Allowance,  255  I.  C.  C.  531,  538,  division  3  said 
that  no  duty  devolves  upon  carriers  to  pool  switching  serv¬ 
ices  in  order  to  accommodate  an  industry  when  they  could 
not  individually  perform  the  service  with  their  own  power 
at  their  own  convenience  and  free  from  interference.  And  in 
John  Morrell  &  Co.  Terminal  Allowance,  263  L  C.  C.  69,  77, 
division  3  found  that  if  it  is  not  the  duty  of  carriers  indi¬ 
vidually  to  switch  an  industry,  such  an  obligation  cannot 
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be  created  by  the  pooling  of  services.  In  the  instant  pro¬ 
ceeding,  the  complainant  recognized  that  the  civilian  force 
was  inadequate  and  that  the  defendants  could  not  get  the 
additional  manpower  needed  to  handle  peak  loads.  Troops 
would  have  had  to  be  used,  and  obviously  anything  but 
operation  by  the  complainant  was  impractical.  We  have 
been  advised  by  the  defendants  that  according  to  the  public 
press  Army  officials  on  August  21, 1945,  announced  that  the 
Army  Base  would  be  converted  “back  to  virtually  a  civilian 
activity”  and  “will  replace  vacancies  in  Army  ranks  and 
prisoner  of  war  labor  with  civilians.” 

By  a  special  tariff  provision  the  defendants’  export  rates 
apply  on  the  complainant’s  shipments  although  the  traffic 
is  not  export  in  the  usual  sense,  as  it  passes  into  the  pos¬ 
session  of  the  complainant  at  points  adjacent  to  the  piers. 
The  tariffs  do  not  provide  for  absorption  of  wharfage  and 
handling  charges  or  allowances  for  that  service  in  lieu 
thereof  on  traffic  moving  under  domestic  rates.  As  applied 
to  and  from  public  commercial  piers  the  rates  of  defend¬ 
ants  The  Pennsylvania  Railroad  Company,  the  Norfolk 
and  Western  Railway  Company,  and  the  Virginian  Rail¬ 
way  Company,  but  not  the  Chesapeake  and  Ohio  Railway 
Company  or  the  southern  lines,2  generally  include  wharf¬ 
age,  that  is,  rent  for  the  use  of  the  piers  which  are  not 
owned  by  the  carriers  but  provided  by  them  under  con¬ 
tracts  with  the  pier  operators.  Subject  to  exceptions,  such 
as  short-haul  traffic,  lumber,  bulky  articles,  and  freight  in 
open  cars  and  tank  cars,  these  rates  also  include  handling 
the  freight  for  the  defendants  on  the  public  commercial 
piers  by  the  pier  operators,  but  not  by  or  for  the  owners 
of  the  property  transported. 

It  is  not  the  legal  duty  or  practice  of  the  carriers  to  per¬ 
form  handling  services  on  carload  freight  except  in  unusual 
circumstances,  such  as  livestock,  or  freight  that  is  to  be 
transshipped  by  the  railroads  or  their  agents.  Charges  are 
added  to  the  line-haul  rates  on  traffic  where  wharfage  and 


*  The  rates  of  the  southern  lines  generally  include  wharfage  and  handling 
only  where  the  Baltimore,  Md.,  rate  basis  applies  and  where  competition  re¬ 
quires  it;  for  instance,  from  points  in  Central  Freight  Association  territory. 
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handling  are  not  included  in  the  published  rates.  The  car¬ 
riers  provide  wharfage  and  handling  on  traffic  where  it  is 
in  their  custody  for  further  movement  and  the  shipper  is 
not  present  to  take  possession  and  handle  it.  Shippers 
could  not  handle  their  freight  without  interfering  with  the 
carriers7  operations  on  public  commercial  piers  and  rail¬ 
road  owned  or  operated  piers.  The  amounts  paid  by  the 
carriers  out  of  the  rates  are  the  same  as  the  published 
charges.  The  same  arrangements  applied  at  the  two  piers 
here  under  consideration  when  they  were  operated  as  public 
commercial  piers,  and  similar  arrangements  as  to  handling 
are  in  effect  at  the  other  north  Atlantic  ports  where  the 
services  are  performed  on  public  commercial  piers  by  the 
carriers  or  their  agents  not  owners  of  the  property  trans¬ 
ported.  Since  the  complainant  took  over  the  operation  of 
its  two  piers  at  Norfolk,  however,  thus  furnishing  its  own 
wharfage  and  doing  its  own  handling,  there  have  been  no 
arrangements  there  for  wharfage  or  handling  by  or  for 
the  defendants,  and  they  decline  to  pay  the  complainant 
an  allowance  therefor.  The  complainant  contends  that 
the  defendants7  actions  in  this  respect  render  the  rates 
relatively  unreasonable,  subjects  it  to  unjust  discrimina¬ 
tion,  and  that  the  defendants  have  been  following  an  un¬ 
reasonable  practice  in  not  providing  or  paying  for  the 
wharfage  and  handling  as  alleged  to  have  been  held  out 
by  their  tariffs. 

In  the  prior  report  it  was  stated  that  “At  the  Lambert 
Point  piers,  where  an  allowance  is  made,  the  car  unloading 
is  done  by  civilians  and  in  certain  instances  by  military 
personnel.77  The  petitioners  call  attention  to  the  fact  that 
the  payment  is  compensation  to  a  railroad  agency  having 
no  interest  in  the  freight. 

The  line-haul  rates  in  question  are  less  than  reasonable 
maxima  and  nothing  has  been  added  to  them  to  cover  the 
cost  of  wharfage  and  handling.  In  other  words,  the  car¬ 
riers  never  have  particularly  considered  wharfage  and  han¬ 
dling  costs  in  making  the  rates.  They  have  always  left  the 
matter  of  charging  or  not  charging  for  those  services  to 
the  railroads  directly  serving  the  ports.  Their  line-haul 
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connections  do  not  participate  in  the  absorption  or  collec¬ 
tion  of  these  terminal  charges.  None  of  the  Norfolk  rates 
exceed  the  domestic  rates ;  practically  all  of  them  are  lower. 
They  are  generally  the  same  as  the  rates  to  and  from  Balti¬ 
more,  although  movement  to  and  from  Norfolk  generally 
entails  longer  hauls.  For  example,  from  106  important 
points  in  central  territory  the  average  distances  are  838 
miles  to  Norfolk  and  690  miles  to  Baltimore.  On  class- 
rate  traffic  the  export  and  import  rates  from  and  to  Nor¬ 
folk  are  more  than  9  percent  less  than  the  corresponding 
prescribed  domestic  rates. 

The  complainant  asks  that  it  be  treated  “exactly  as  com¬ 
mercial  interests,”  and  that  it  should  “have  the  same 
rights  and  privileges  that  a  private  interest  has.”  Section 
2  of  the  act  is  to  the  effect  that  a  carrier  shall  be  deemed 
guilty  of  unjust  discrimination  if  it  receives  from  any  per¬ 
son  a  greater  or  less  compensation  for  any  service  ren¬ 
dered  than  it  receives  from  any  other  person  for  doing  him 
a  like  and  contemporaneous  service  in  the  transportation  of 
a  like  kind  of  traffic  under  substantially  similar  circum¬ 
stances  and  conditions.  The  defendants  do  not  pay  allow¬ 
ances  to  private  shippers  for  wharfage  or  for  handling 
export  freight  and  do  not  perform  the  services  on  private 
piers.  The  freight  of  other  shippers  which  receives  the 
unloading  service  is  not  “like  traffic,”  and  if  handled  in 
the  same  manner  as  the  complainant’s  freight  the  export 
rates  would  not  be  accorded  it,  much  less  the  accessorial 
services.  If  anything,  the  complainant  is  being  favored, 
but,  of  course,  this  is  not  unlawful  under  the  circumstances. 
There  is  no  showing  that  the  defendants  have  failed  to  pro¬ 
vide  reasonable  pier  facilities,  even  assuming  that  they  were 
legally  bound  to  do  so,  which  they  deny,  and  rightfully  so, 
citing  section  6  (11)  of  the  act,  and  Wharfage  Charges  at 
Atlantic  and  Gulf  Ports ,  157  I.  C.  C.  663,  174  I.  C.  C.  263. 
Some  of  the  defendants  serving  Norfolk  have  piers  at  which 
the  complainant’s  freight  could  be  handled.  According  to 
a  witness  for  the  complainant,  however,  the  capacity  of 
those  piers  was  sufficient  to  handle  only  37  percent  of  the 
traffic  that  moved  over  the  complainant’s  2  piers  in  1943. 
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During  the  height  of  the  emergency  the  volume  of  traffic 
handled  at  these  2  piers  is  estimated  at  10  times  the  amount 
handled  normally.  The  aforementioned  railroad  piers, 
therefore,  would  be  able  to  handle  3.7  times  that  amount  of 
normal  shipments  of  the  complainant. 

This  proceeding  did  not  arise  out  of  any  foreseeable  cir¬ 
cumstances  for  which  the  defendants  are  responsible,  but 
grew  out  of  the  necessities  of  a  national  emergency.  The 
defendants  did  not  hire  the  complainant  to  provide  wharves 
or  to  perform  the  handling  service,  and  the  complainant 
may  not  require  the  defendants  to  hire  it.  “Whatever 
transportation  services  or  facility  the  law  requires  the 
carriers  to  supply  they  have  the  right  to  furnish.” 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  United  States,  232  XJ.  S.  199, 
214.  The  complainant  could  have  had  its  traffic  handled  at 
the  defendants  ’  expense  if  it  had  used  the  defendants  ’  piers 
and  had  been  willing  to  accept  the  service  the  defendants 
were  able  to  provide.  Railroads  may  limit  their  terminal 
services  to  particular  piers  if  there  is  no  unjust  discrimina¬ 
tion  or  undue  prejudice.  McCormick  Warehouse  Co.  v. 
Pennsylvania  R.  Co.,  191 1.  C.  C.  727.  They  may  not  be  re¬ 
quired  to  operate  on  private  property.  Winnshoro  Granite 
Cory.  v.  Southern  Ry.  Co.,  176  I.  C.  C.  481.  The  wharfage 
and  handling  at  the  defendants’  public  commercial  piers 
are  transportation  provided  by  them  for  the  shippers.  Pro¬ 
viding  a  wharf  and  handling  the  freight  at  the  complain¬ 
ant’s  piers  are  not  transportation  but  merely  facilities  pro¬ 
vided  and  work  done  by  a  shipper  for  himself  on  his  own 
property  at  his  own  convenience  and  expense  before  or 
after  the  transportation  is  performed.  The  defendants  may 
not  be  required,  therefore,  to  provide  a  wharf  or  handle 
the  freight  on  the  complainant’s  piers,  and  not  being  re¬ 
quired  to  do  so  they  are  not  compelled  to  pay  any  allow¬ 
ance  in  lieu  thereof.  Propriety  of  Operating  Practices — 
Terminal  Services,  209  I.  C.  C.  11.  Moreover,  “When  a 
carrier  is  prevented  from  performing  the  service  by  the 
election  of  the  industry  to  perform  it,  and  when  the  service 
of  the  carrier  would  not  meet  the  needs  and  convenience 
of  or  be  satisfactory  to  the  industry,  the  carrier’s  duty 
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to  perform  the  service  under  the  line-haul  rate  is  dis¬ 
charged,  and  there  is  no  obligation  resting  upon  it  to  make 
an  allowance  to  the  industry  for  performing  the  service.’ ’ 
Page  29  ibid. 

The  defendants  distinguish  between  traffic  moving  over 
private  and  public  or  railroad  owned  piers,  and  cite  Weyer¬ 
haeuser  Timber  Co.  v.  Pennsylvania  R.  Co.,  229  I.  C.  C.  463, 
472,  wherein  division  4  said : 

Under  the  present  tariffs  the  rail  carriers  under¬ 
take  to  load  and  unload  water-borne  freight  only  at 
railroad  or  public  piers,  but  in  no  event  at  piers  con¬ 
trolled  by  the  owners  of  the  freight.  At  Baltimore 
the  services  are  performed  only  at  railroad  piers, 
at  Camden,  Wilmington,  and  Trenton  only  at  munici¬ 
pal  piers,  at  Philadelphia  at  either  railroad  or  mu¬ 
nicipal  piers  or  at  privately  owned  piers  which  are 
operated  as  public  piers,  but  in  no  case  will  the  serv¬ 
ice  be  performed  at  piers  controlled  by  the  owner  of 
the  traffic.  At  Chester  the  services  are  performed 
at  a  railroad  facility  and  at  the  pier  of  a  warehousing 
company,  which  is  operated  as  a  public  facility,  but 
the  services  are  not  performed  on  freight  in  which 
the  'warehousing  company  or  its  owner  has  an  in¬ 
terest.  *  •  • 

The  policy  of  defendants  has  been  to  restrict  the 
port  practices  as  much  as  possible,  consistent  with 
adequate  service.  Piers  other  than  railroad  piers 
are  used  only  when  necessary  to  supplement  railroad 
facilities.  In  no  case  is  the  transfer  service  per¬ 
formed  at  a  pier  controlled  by  the  owner  of  the  traf¬ 
fic.  The  reasons  for  this  policy  are  the  difficulty  of 
policing  the  practice,  the  necessity  of  performing  the 
handling  at  the  rail  carriers’  own  convenience,  the 
economy  resulting  from  the  concentration  over  a  lim¬ 
ited  number  of  piers,  and  the  conservation  of  revenue. 
For  example,  freight  coming  into  the  possession  of 
the  owner  is  regarded  as  domesticated  and  is  not  en¬ 
titled  to  the  privileges  accorded  water-borne  freight. 
Ordinarily,  carriers  cannot  handle  freight  over  pri¬ 
vate  piers  at  their  convenience  and  economical  han¬ 
dling  cannot  be  achieved  if  freight  is  widely  dis¬ 
persed  over  many  piers.  Defendants  are  fearful  that 
if  they  are  required  to  perform  the  transfer  services 
at  the  piers  of  Atlantic  Terminals,  Incorporated, 
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such  action  will  result  in  extension  of  the  practice 
beyond  reasonable  bounds.  They  show  that  there  are 
numerous  companies  at  Port  Newark  and  other  ports 
with  private  facilities  along  the  water  front  which, 
by  the  formation  of  a  pier  company  or  public  ter¬ 
minal,  would  be  in  a  position  to  demand  the  per¬ 
formance  of  the  transfer  service.  At  the  time  of  the 
hearing,  a  new  terminal  company  had  been  formed 
to  operate  on  the  property  of  a  large  shipper  at 
Port  Newark  and  had  sought  an  extension  of  rail¬ 
road  services  at  its  piers. 

Division  4  found  that  the  defendants’  refusal  to  handle 
freight  between  the  cars  and  ships  at  Port  Newark,  N.  J., 
on  the  shipper’s  own  pier  while  they  performed  that  ser¬ 
vice  on  nearby  public  commercial  piers  on  the  same  kind  of 
traffic  moving  at  the  same  rates  was  not  unreasonable,  un¬ 
justly  discriminatory,  or  unduly  prejudicial.  The  facts 
there  are  similar  to  those  here. 

The  complainant  emphasizes  Elimination  of  New  York, 
N.  H.  &  H.  R.  Pier  Stations,  255  I.  C.  C.  305.  There  the 
respondent  railroad  sought  by  a  tariff  amendment  to  re¬ 
lieve  itself  from  responsibility  for  loading  and  unloading 
expense  on  carload  freight  interchanged  with  water  car¬ 
riers  at  certain  piers  at  Boston  and  Providence,  R.  I.  Divi¬ 
sion  2  found  that  the  schedules  under  suspension  if  per¬ 
mitted  to  become  effective  would  create  undue  prejudice 
and  that  they  were  not  shown  to  be  just  and  reasonable. 
The  facts  there  are  not  similar  to  those  here.  Division  2 
stated,  pages  307,  308: 

It  will  be  noted  that  different  methods  of  tariff 
procedure  would  be  employed  at  Boston  and  Provi¬ 
dence  to  bring  about  the  proposed  changes,  but  the 
intended  effect  is  the  same  in  each  instance,  namely, 
to  relieve  respondent  of  its  present  stated  responsi¬ 
bility  for  the  expense  of  loading  and  unloading  the 
described  traffic,  from  and  to  the  specified  piers. 
Respondent’s  obligations  and  services  on  traffic  to 
and  from  these  piers  are  not  affected  in  any  other 
way.  Line-haul  rates  to  and  from  Boston  and  Prov¬ 
idence,  and  switching  charges,  when  applicable  in 
connection  therewith,  would  remain  unchanged. 
Shipments  which  are  handled  direct  from  cars  to 
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vessel,  or  vice  versa,  are  excepted  from  respondent’s 
present  loading  and  unloading  service,  and  are  not 
embraced  in  the  issues  herein. 

•  m  * 

If  the  schedules  were  permitted  to  go  into  effect, 
respondent’s  obligations  with  respect  to  switching 
of  traffic  to  and  from  these  piers  would  not  be 
affected  by  the  change.  The  piers  would  be  shown 
as  delivery  points  in  the  Boston  switching  district 
from  and  to  which  the  line-haul  rates  would  apply. 
Respondent  would  continue  to  come  on  these  piers 
with  its  switch .  engines  and  crews  and  spot  cars 
thereon,  as  heretofore.  There  is  not  contemplated 
the  physical  abandonment  of  any  of  the  pier 
facilities. 

The  division  continued  by  discussing  the  respondent’s 
reasons  for  the  proposed  withdrawal  of  the  loading  and 
unloading  services  at  those  piers  and  stated  that  the  cir¬ 
cumstances  relied  upon  did  not  warrant  the  conclusion  that 
the  piers  considered  should  at  that  time  be  treated  as 
private  piers.  In  the  instant  proceeding,  when  the  com¬ 
plainant  took  over  its  two  piers  the  defendants’  method 
of  handling  the  traffic  was  completely  changed.  No  longer 
did  it  have  supervision  through  its  agent,  the  Transport 
Trading  and  Terminal  Corporation,  over  the  traffic  pass¬ 
ing  over  the  piers.  Instead,  the  complainant,  as  owners, 
took  possession  of  the  shipments  in  the  hereinbefore  dis¬ 
cussed  storage  yard  and  north  gate  adjacent  to  the  piers, 
and  the  movement  of  the  cars  and  freight  therefrom  to 
shipside  was  completely  under  the  control  of  the  com¬ 
plainant.  Moreover,  in  the  proceeding  referred  to,  the 
statute  cast  upon  the  respondents  the  burden  to  show  that 
the  proposed  change  was  just  and  reasonable.  Here  the 
burden  is  upon  the  complainant  to  show  that  the  law  has 
been  violated  in  the  particulars  alleged.  The  instant  com¬ 
plaint  does  not  contain  an  allegation  of  undue  prejudice. 

Intervenor  Brooks  favors  the  relief  sought  by  the  com¬ 
plainant,  and  argues  that  the  wharfage  and  handling 
charges  should  be  published  separately  from  the  line-haul 
rates,  the  latter  being  reduced  accordingly.  Under  that 
arrangement  the  commercial  shipper  would  pay  the  re- 
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duced  rates  plus  the  separate  charges,  and,  so  far  as  the 
total  amounts  paid  by  him  are  concerned,  the  situation 
would  not  be  changed.  The  complainant,  which  also  favors 
this  method  of  separate  publication  of  the  rates  and  ter¬ 
minal  charges,  however,  would  pay  the  reduced  rates  with¬ 
out  the  separate  charges,  and  the  effect  would  be  the  same 
as  an  allowance.  We  have  the  authority  to  require  rates 
and  charges  to  be  published  in  this  manner  where  and 
when  the  facts  warrant.  The  intervening  chambers  of 
commerce  and  port  authorities  believe  that  if  the  wharfage 
and  handling  charges  at  Norfolk  are  published  separately 
from  the  rates  the  same  thing  will  happen  elsewhere  along 
the  Atlantic  and  Gulf  coasts  and  disrupt  long-standing  rate 
relations  among  the  various  competing  ports,  changing  the 
flow  of  traffic  to  the  detriment  of  one  or  the  other.  They 
are  neutral  with  respect  to  the  complainant’s  desire  for  an 
allowance,  but  they  are  interested  in  the  continuance  of 
single-factor  rates  to  each  port  which  include  all  services 
rendered  by  the  carriers  or  their  agents,  thus  preserving 
the  port  differential  relations.  This  matter  has  had  our 
consideration  on  numerous  occasions  in  the  past,  and  in 
Lighterage  Cases,  203  I.C.C.  481,  and  State  of  New  Jersey 
v.  Baltimore  &  0.  R.  Co.,  245  I.C.C.  581,  we  refused  to  re¬ 
quire  terminal  charges  at  Boston  and  New  York  City  to  be 
separated  from  the  rates.  Also  in  Wharfage  Charges  at 
Atlantic  and  Gulf  Ports,  supra,  pages  678  and  692,  after 
extensive  investigation  we  refused  to  require  port  ter¬ 
minal  charges  at  Norfolk  and  the  other  ports  there  under 
consideration  to  be  published  separately  from  the  rates 
themselves. 

Question  may  arise  as  to  whether  rates  not  including 
wharfage  and  handling  should  be  prescribed  for  applica¬ 
tion  solely  to  and  from  the  complainants  two  piers  4  cents 
per  100  pounds  less  than  the  rates  that  include  wharfage 
and  handling  applying  at  other  piers  in  Norfolk.  It  is 
sufficient  to  say  that  there  is  no  showing  that  those  rates 
would  be  reasonable  maxima.  In  fact,  the  record  is  con¬ 
vincing  that  they  are  below  that  level. 
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Under  date  of  January  24,  1946,  the  complainant  filed 
a  motion  to  dismiss  the  Norfolk  &  Western  as  a  defendant 
in  this  proceeding  inasmuch  as  those  parties  had  reached 
an  agreement  with  respect  to  the  claim  of  the  complainant 
against  that  carrier.  In  view  of  our  findings  herein  no  ac¬ 
tion  by  us  on  this  motion  is  necessary. 

On  reconsideration,  we  reverse  the  prior  findings  and 
now  find  that  the  defendants’  refusal  to  make  the  com¬ 
plainant  an  allowance  or  to  perform  the  services  afore¬ 
mentioned  or  to  state  in  their  tariffs  the  wharfage  and 
handling  charges  at  Norfolk  separately  from  their  rates  is 
not  shown  to  have  been  or  to  be  an  unjust  or  unreasonable 
practice,  or  to  have  resulted  or  to  result  in  unreasonable 
or  inapplicable  rates,  or  to  have  been  or  to  be  unjustly  dis¬ 
criminatory  to  the  complainant.  The  prior  order  entered 
in  this  proceeding  will  be  vacated,  and  the  complaint  will 
be  dismissed. 

Aitchison,  Commissioner ,  dissenting: 

I  dissent  for  reasons  stated  by  Commissioner  Splawn 
and  Alldredge. 

Splawn,  Commissioner ,  dissenting: 

For  more  than  50  years  the  defendant  carriers  serving 
Norfolk  and  other  north  Atlantic  ports  have  held  them¬ 
selves  out  in  their  tariffs  applicable  to  traffic  moving  on 
shipside  rates  to  and  from  those  ports  to  absorb  the  cost 
of  wharfage  and  the  handling  thereof  between  cars  and 
pier  floor. 

Those  defendants  have,  in  practice,  delivered  the  cars 
on  piers  owned  and  operated  by  them  or  their  agents,  local 
terminal  companies.  At  Norfolk,  under  this  arrangement, 
they  paid  the  terminal  operator  of  the  Army  base  pier 
facilities  4  cents  per  100  pounds  for  the  use  of  wharves  and 
its  loading  or  unloading  service. 

During  the  war  emergency  it  was  necessary,  in  the  pub¬ 
lic  interest,  for  the  Army  to  take  over  those  facilities  and 
to  perform  the  work  theretofore  performed  by  the  terminal 
company.  The  responsibility  of  the  defendants  under 
their  published  tariffs  was  therefore  discharged  in  sub- 
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stantially  the  same  manner  by  the  Army  as  theretofore  by 
the  terminal  company.  The  issue  here  is  whether  the 
Army  should  receive  the  4  cents  for  the  facility  it  supplied 
and  the  work  it  has  done  in  place  of  the  terminal  company, 
or  whether  the  defendant  railroads  serving  Norfolk  shall 
be  permitted  to  retain  it. 

The  majority,  reversing  the  division,  finds  in  effect  that 
defendants  may  keep  the  money.  The  facts  of  record  af¬ 
ford  no  basis  in  law  for  such  a  result.  It  is  conceded  that 
defendants  did  not  provide  the  facilities  and  services  while 
holding  themselves  out  to  do  so,  but  that  is  excused  as  an 
“oversight.’  ’ 

The  conclusion  reached  is  based  on  an  unsound  premise, 
i.e.,  that  the  Army  base  piers  constituted  a  private  facility. 
All  the  pertinent  facts  point  to  the  contrary. 

Defendants  distinguish  between  commercial  freight  han¬ 
dled  by  pier  operators  on  public  piers  and  that  handled 
by  private  owners  thereof  when  it  moves  over  private 
piers,  owned  or  leased  by  them.  The  Commission  has 
recognized  such  a  distinction  when  there  was  a  sound 
basis  in  fact  for  doing  so,  as  in  W eyerhaeuser  Timber  Co. 
v.  Pennsylvania  R.  Co.,  229  I.  C.  C.  463,  the  principal  pro¬ 
ceeding  upon  which  defendants  herein  relied.  But,  as 
stated  by  division  2  in  the  original  report,  the  facts  here 
will  not  support  such  a  distinction.  The  record  discloses 
no  similarity  between  the  instant  situation  and  that  in  the 
W eyerhaeuser  case,  either  as  to  physical  facts  or  as  to  the 
reasons  there  advanced  in  support  of  defendants’  policy 
with  respect  to  the  practice  of  furnishing  facilities  and 
service  at  private  piers.  Complainant’s  piers  were  oper¬ 
ated  for  many  years  as  public  piers  and,  as  the  record 
shows,  they  have  been  continued  in  operation  as  such, 
commercial  tonnage  being  handled  thereover  to  the  extent 
that  use  of  the  piers  by  the  Government,  for  handling 
military  traffic  incident  to  the  war,  would  permit.  The 
defense  of  the  port  lines  resting,  as  it  does,  on  the  attempt 
to  distinguish  complainant’s  pier  facilities  as  private  piers, 
lacks  force. 
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The  finding  that  complainant  could  have  had  its  traffic 
handled  at  defendants’  expense  if  it  had  used  the  defend¬ 
ants’  piers  is  contrary  to  the  evidence,  which  shows  that 
only  about  37  percent  of  the  traffic  which  moved  over  com¬ 
plainant’s  piers  in  1943  could  have  been  handled  over  de¬ 
fendants’  piers.  In  the  light  of  such  conditions  one  of  the 
principal  defendants  has  conceded  the  justness  and  rea¬ 
sonableness  of  complainant’s  claim  to  the  extent  recognized 
in  the  original  findings  and  has  made  settlement  accord¬ 
ingly. 

From  the  foregoing  it  is  apparent  that  the  principles 
which  underlie  the  findings  in  the  so-called  terminal  allow¬ 
ance  cases,  invoked  to  support  the  report,  are  not  in  point 
here.  The  terminal  carrier,  the  Belt  Line,  continued  to 
perform  spotting  of  the  cars,  switching  them  to  and  from 
the  unloading  points  on  the  piers  just  as  it  long  had  been 
doing.  Complainant  unloaded  them,  for  which  service  it 
seeks  compensation.  But  no  issue  as  to  an  allowance  for 
the  spotting  is  here  presented.  All  that  is  involved  is 
the  failure  of  the  port  lines  to  provide  the  same  full  ser¬ 
vice  to  which  complainant  was  entitled  under  the  shipside 
rates  as  defendants  contemporaneously  accorded  ship¬ 
pers  at  other  ports  and  at  other  public  pier  facilities  at  the 
port  of  Norfolk.  The  prior  findings  should  be  affirmed. 

Alldredge,  Commissioner ,  dissenting: 

Much  of  the  discussion  in  the  majority  report  seems  to 
me  to  be  irrelevant.  Various  rulings  and  doctrines  are 
mentioned  which  may  possibly  be  sound  and  correct  in  the 
abstract,  but  so  far  as  I  can  see  they  are  not  pertinent  to 
the  issues  here  presented. 

Even  if  it  be  conceded  that  the  ultimate  findings  in  the 
prior  report  were  in  error  insofar  as  they  were  predicated 
upon  the  theory  that  complainant  was  entitled  to  an  allow¬ 
ance,  the  mistake1  was  more  of  form  than  of  substance.  The 
final  result,  in  my  judgment,  was  correct. 

The  issue  in  this  proceeding  is,  after  all,  a  simple  one. 
Prior  to  1942  wharfage  and  handling  between  cars  and 
ships  at  the  particular  piers  involved  were  provided  by 


40 


private  interests  and  the  charges  therefore,  totalling  4 
cents  per  100  pounds,  were  absorbed  by  the  defendants. 
This  practice,  together  with  other  circumstances  shown  of 
record,  establishes  the  fact  that  the  line-haul  rates  of  the 
defendants  were  made  in  contemplation  of  the  absorption 
by  them  of  these  terminal  charges.  On  June  15,  1942,  the 
United  States  Army  found  it  advisable  or  necessary,  on  ac¬ 
count  of  the  exigencies  of  war,  to  take  over  these  terminal 
facilities  and  to  perform  the  services;  but  defendants 
continued  to  exact  the  same  line-haul  rates  that  applied 
when  they  absorbed  the  charges  of  their  terminal  agent. 

It  is  true  that  in  publishing  shipside  rates  at  this  and 
other  ports  the  carriers  have  followed  the  practice  of 
limiting  their  assumption  of  terminal  costs  to  those  in¬ 
stances  in  which  they  perform  the  services  themselves  or 
have  them  performed  under  their  supervision.  These  re¬ 
strictions  have  been  upheld  in  many  cases  as  lawful,  but 
the  validity  of  such  restrictions  rests  more  upon  the  neces¬ 
sity  of  policing  the  transactions  in  order  to  prevent  viola¬ 
tions  of  the  law  than  upon  any  essential  differences  in  the 
transportation  services  performed.  Here  the  Government 
took  over  certain  terminal  facilities  at  which  the  carriers 
had  heretofore  absorbed  these  transfer  charges  and  oper¬ 
ated  them  itself.  The  traffic  consisted  of  war  materials, 
which  moved  in  such  large  volume  that  it  is  doubtful  if  the 
carriers  could  have  readily  obtained  the  labor  necessary 
to  perform  the  services.  But,  be  that  as  it  may,  the  Gov¬ 
ernment’s  intervention  rendered  it  unnecessary  for  the 
carriers  to  supervise  the  transfer  of  the  freight.  Hence, 
it  seems  to  me  that  the  logical  basis  upon  which  the  limita¬ 
tions  of  shipside  rates  have  usually  rested  are  entirely 
absent  here.  The  final  result  of  the  majority  decision  is 
that  the  line-haul  carriers  have  collected  and  retained 
compensation  for  services  which  they  did  not  perform. 
The  complaint  should  therefore  be  sustained. 

Commissioner  Rogers  dissents. 
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Appendix  IV 

Interstate  Commerce  Commission 
No.  29117 

United  States  of  America 
v. 

Aberdeen  &  Rockfish  Railroad  Company  et  al. 
Submitted  November  6,  1946.  Decided  July  25,  1947 

On  reargument,  finding  in  prior  report  on  reconsideration, 
264  I.  C.  C.  683,  reversing  finding  in  original  report,  263 
I.  C.  C.  303,  that  the  defendants’  failure  to  make  the  com¬ 
plainant  an  allowance  for  wharfage  and  handling  inci¬ 
dent  to  shipside  receipt  and  delivery  of  the  latter’s  ex¬ 
port,  import,  coastwise,  and  intercoastal  freight  at  Army 
Base  Piers  1  and  2,  Norfolk,  Va.,  or  to  furnish  wharfage 
and  perform  the  handling  service  themselves  was  an  un¬ 
just  and  unreasonable  practice  and  resulted  in  unjust 
discrimination,  in  violation  of  sections  1  and  2  of  the 
Interstate  Commerce  Act,  affirmed.  Complaint  dis¬ 
missed. 

Appearances  are  shown  in  the  prior  reports. 

REPORT  OF  THE  COMMISSION  ON  REARGUMENT 

By  the  Commission  : 

In  the  prior  report  on  reconsideration,  264  I.  C.  C.  683, 
we  reversed  the  finding  of  division  2  in  the  original  report, 
263  I.  C.  C.  303,  that  the  defendants’  failure  to  make  the 
complainant  an  allowance  for  wharfage  and  handling  in¬ 
cident  to  shipside  receipt  and  delivery  of  the  complainant’s 
export,  import,  coastwise,  and  intercoastal  freight  at  Army 
Base  Piers  1  and  2,  Norfolk,  Va.,  or  to  furnish  wharfage 
and  perform  the  handling  service  themselves  was  an  unjust 
and  unreasonable  practice  and  resulted  in  unjust  discrim¬ 
ination,  in  violation  of  sections  1  and  2  of  the  Interstate 
Commerce  Act.  The  complaint  was  dismissed.  Upon  fur¬ 
ther  consideration  of  petitions  of  the  complainant  and 
Benjamin  J.  Brooks,  amicus  curiae,  for  reargument  and 
reconsideration,  we  reopened  the  proceeding  for  reargu¬ 
ment,  which  we  have  heard. 
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As  more  fully  recited  in  the  prior  report  on  reconsidera¬ 
tion,  briefly  stated  the  facts  are  that  Army  Base  Piers  1 
and  2  at  Norfolk,  owned  by  the  complainant,  were  leased 
prior  to  June  15,  1942,  to  private  interests  for  commercial 
peacetime  operations  as  public  terminal  facilities  of  the 
railroads.  From  July  1,  1940,  to  June  15,  1942,  these  two 
piers  were  operated  by  the  Transport  Trading  and  Termi¬ 
nal  Corporation  as  a  public  wharfinger  and  as  agent  of 
the  defendants.  That  corporation  unloaded  the  outbound 
traffic  from  the  cars  to  the  pier  floor  and  loaded  the  in¬ 
bound  traffic  from  the  pier  floor  to  the  cars  at  a  charge 
of  4  cents  per  100  pounds,  consisting  of  1  cent  for  wharf¬ 
age  1  and  3  cents  for  handling,  which  charge  the  defendants 
serving  Norfolk  absorbed  out  of  their  line-haul  rates.  The 
Transport  Trading  and  Terminal  Corporation  protected 
the  defendants  in  the  matter  of  collecting  freight  charges, 
and  against  improper  delivery  and  loss  and  damage  claims. 
The  defendants  reserved  the  right  to  police  and  verify  the 
operations  of  the  terminal  corporation.  Due  to  war  con¬ 
ditions,  on  June  15, 1942,  the  complainant  canceled  its  lease 
with  the  Transport  Trading  and  Terminal  Corporation,  and 
took  over  the  management  and  operation  of  these  two  piers 
for  the  movement  of  military  freight,  almost  entirely  out¬ 
bound.  Thus,  the  terminal  corporation  no  longer  had  pos¬ 
session  of  the  piers  and  could  not  continue  its  services  in 
the  manner  it  had  done  formerly. 

It  is  neither  the  legal  duty  of  the  railroads  to  provide 
piers,  which  are  essentially  steamship  facilities,  nor  to  load 
or  unload  carload  freight  except  in  unusual  circumstances, 
such  as  livestock,  or  freight  that  is  to  be  transshipped  by 
the  railroads  or  their  agents.  When  they  obligate  them¬ 
selves  to  load  or  unload  carload  freight,  the  duty  is  estab¬ 
lished  by  tariff  undertaking.  In  assuming  that  obligation 
with  respect  to  export  and  import  traffic,  the  carriers  have 
restricted  the  practice  to  so-called  public  piers,  that  is, 
piers  operated  by  railroads,  steamship  companies,  or  public 
wharfingers,  and  have  excluded  the  so-called  private  piers, 


1  Wharfage  is  a  charge  for  use  of  the  piers. 


43 


that  is,  piers  operated  by  the  owners  of  the  freight.  See 
Weyerhaeuser  Timber  Co.  v.  Pennsylvania  R.  Co.,  229 
I.  C.  C.  463. 

One  of  the  questions  here  presented  is  whether  the  de¬ 
fendants,  when  they  refused,  subsequent  to  June  15,  1942, 
to  pay  the  complainant  an  allowance  for  wharfage  and 
handling  at  Army  Base  Piers  1  and  2,  or,  in  the  alternative, 
to  perform  the  handling  service  themselves,  violated  section 
6  of  the  act,  which  provides  in  effect  that  the  carriers  shall 
not  depart  from  the  requirements  of  their  published  tariffs. 
The  name  of  the  Transport  Trading  and  Terminal  Cor¬ 
poration,  as  a  terminal  operator  at  Norfolk  as  to  wharfage, 
handling,  and  terminal  services  being  included  in  the  line- 
haul  rates  and  allowances  therefor,  was  not  immediately 
canceled  from  the  tariffs  when  the  complainant  assumed 
the  operation  of  these  two  piers  on  June  15, 1942.  The  refer¬ 
ence  in  the  tariffs  in  some  instances  was  to  the  “terminals” 
and  in  other  instances  to  the  “facilities”  of  the  Transport 
Trading  and  Terminal  Corporation,  but  no  mention  was 
made  in  those  tariffs  to  Army  Base  Piers  1  and  2  by  that 
name.  In  order  to  sustain  the  complainant’s  contention, 
therefore,  it  would  be  necessary  to  read  into  the  tariffs 
words  which  were  not  there. 

In  its  petition  for  reargument  the  complainant  refers  to 
Agent  Hokes’  tariffs  I.  C.  C.  Nos.  712  and  903,  as  providing 
for  the  absorption  of  terminal  charges  generally  without 
designation  of  particular  terminals  or  operators.  The 
export  rates  in  those  two  tariffs  apply  only  “On  traffic 
which  does  not  leave  the  possession  of  the  inland  carrier 
until  delivered  to  the  ocean  carrier  or  its  agent  *  *  V’ 
Subsequent  to  June  15, 1942,  this  provision  would  have  pre¬ 
vented  the  application  of  the  export  rates  on  freight  han¬ 
dled  through  the  Army  Base,  because  that  traffic  “would 
leave  the  possession  of  the  inland  carrier”  when  delivered 
to  the  complainant,  therefore  the  defendants  included  a 
provision  in  the  tariffs  to  the  effect  that  the  export  rates 
would  apply  also  on  shipments  consigned  to  the  United 
States  Government  and  handled  through  Navy  Bases,  Navy 
Yards,  or  Army  Bases  for  export  to  foreign  countries.  By 
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reason  of  this  provision  the  carriers  apply  the  export  rates 
on  traffic  moving  over  the  Army  Base  Piers  1  and  2.  There 
is  nothing  in  the  tariffs,  however,  that  requires  the  defend¬ 
ants  to  pay  the  complainant  an  allowance  for  wharfage  and 
handling  traffic  through  the  Army  Base  at  Norfolk.  The 
provision  makes  the  export  rates,  but  not  the  absorption 
arrangement,  applicable.  As  the  defendants  rightly  argue, 
the  granting  of  one  concession  does  not  necessarily  require 
another  to  the  same  party.  The  allegation  of  a  section-6 
violation  is  not  sustained. 

The  Norfolk  and  Portsmouth  Belt  Line  Railroad  Com¬ 
pany,  owned  by  the  line-haul  carriers  serving  Norfolk,  per¬ 
forms  terminal  services  for  them  there.  The  complainant 
in  its  petition  argues  that  there  was  no  change  in  the 
manner  of  handling  the  cars  to  and  from  the  piers  before 
and  after  June  15, 1942.  In  the  prior  report  on  reconsidera¬ 
tion,  we  stated  that  the  record  was  meager  and  not  clear 
with  respect  to  the  manner  in  which  the  cars  were  handled 
to  and  from  the  piers  prior  to  June  15, 1942,  but  that  since 
that  date  the  cars  were  being  hauled  to  and  from  the  500- 
car  capacity  storage  yard  adjacent  to  the  two  piers  and  in¬ 
cluded  in  the  Army  Base  property.  Disposition  of  this  com¬ 
plaint,  however,  does  not  depend  upon  whether  there  has 
or  has  not  been  a  change  in  the  manner  of  handling  the  cars 
to  and  from  the  piers  before  and  after  June  15, 1942.  Since 
that  date  the  aforementioned  belt  line  delivers  and  receives 
cars  of  out-bound  and  in-bound  freight  at  the  storage  yard 
just  referred  to  on  tracks  designated  by  the  complainant 
before  placement.  To  some  extent  cars  are  also  delivered 
through  a  “north  gate”  to  tracks  inside  the  Army  Base.  At 
the  storage  yard  and  north  gate  the  complainant  takes  pos¬ 
session  of  the  cars  and  directs  the  movement  thereof 
beyond  to  the  pier  locations.  It  operates  several  locomotives 
of  its  own  with  its  own  crews.  There  is  in  addition  a  belt- 
line  locomotive  and  crew  switching  between  the  storage 
yard  and  the  piers,  and  on  the  piers.  All  of  this  work  is  done 
at  the  direction  of  the  complainant’s  yardmasters. 

Activities  on  the  piers  during  the  war  were  at  a  maxi¬ 
mum,  and,  as  described  in  our  prior  report  on  reconsidera- 
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tion,  there  is  no  doubt  that  under  the  arrangement  which 
became  effective  June  15,  1942,  the  defendants  would  not 
have  been  able  to  continue  the  work  done  formerly  by  the 
Transport  Trading  and  Terminal  Corporation  at  their  con¬ 
venience  and  to  the  satisfaction  of  the  complainant.  In 
Propriety  of  Operating  Practices — Terminal  Services,  209 
I.  C.  C.  11,  29,  we  said  that  “When  a  carrier  is  prevented 
from  performing  the  service  (car  spotting  for  delivery)  by 
the  election  of  the  industry  to  perform  it,  and  when  the 
services  of  the  carrier  would  not  meet  the  needs  and  con¬ 
venience  of  or  be  satisfactory  to  the  industry,  the  carrier’s 
duty  to  perform  the  service  under  the  line-haul  rates  is  dis¬ 
charged,  and  there  is  no  obligation  resting  upon  it  to  make 
an  allowance  to  the  industry  for  performing  the  service.” 
The  complainant  argues  that  this  principle  is  not  applica¬ 
ble  to  the  instant  proceeding  as  a  different  factual  situation 
exists.  We  believe  that  our  pronouncement  may  well  be 
applied  here.  Although  after  June  15,  1942,  the  Transport 
Trading  and  Terminal  Corporation  had  no  facilities  or  ter¬ 
minals  at  the  Army  Base,  it  was  the  defendants’  duty, 
under  their  line-haul  rates,  to  place  properly  the  complain¬ 
ant’s  cars  for  loading  and  unloading,  and  in  the  circum¬ 
stances  they  discharged  that  obligation  when  they  placed 
the  cars  in  the  complainant’s  storage  yard  adjacent  to  the 
piers. 

With  respect  to  the  allegation  of  unjust  discrimination, 
the  complainant  asks  to  be  treated  the  same  as  commercial 
or  private  interests.  The  defendants  argue  that  when  these 
two  piers  were  taken  over  by  the  complainant  on  June  15, 
1942,  they  became  private  piers  to  all  intent  and  purpose. 
The  defendants  do  not  pay  allowances  to  private  shippers 
for  wharfage  or  for  handling  export  freight,  and  they  do 
not  perform  that  service  on  private  piers.  As  indicated,  the 
defendants  are  not  legally  bound  to  provide  pier  facilities. 
Wharfage  Charges  at  Atlantic  and  Gulf  Ports.  157  I.  C.  C. 
663,  174  I.  C.  C.  263.  Notwithstanding  that,  they  do  have 
pier  facilities  at  Norfolk  the  capacity  of  which  is  sufficient 
fo  handle  almost  four  times  the  amount  of  normal  ship¬ 
ments  of  the  complainant.  During  the  war,  however,  the 
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complainant's  traffic  increased  tenfold.  The  freight  of  other 
shippers  at  Norfolk  which  receives  unloading  service  is  not 
the  like  kind  of  traffic  contemplated  by  section  2  of  the  act 
dealing  with  unjust  discrimination,  and  if  handled  in  the 
same  manner  as  the  complainant's  freight  the  export  rates 
would  not  apply,  much  less  the  accessorial  service  de¬ 
manded  by  the  complainant  or  an  allowance  therefor. 

There  has  been  discussion  in  this  proceeding  with  respect 
to  the  so-called  unjust  enrichment  of  the  defendants  in  re¬ 
taining  the  4-cent  allowance  while  the  complainant  per¬ 
formed  the  handling  service  and  furnished  the  piers.  It 
should  be  emphasized  that  the  line-haul  rates  charged  on 
this  traffic  were  and  are  less  than  reasonable  maxima,  and 
that  nothing  has  been  added  to  them  to  cover  the  cost  of 
wharfage  and  handling.  For  competitive  reasons  the  de¬ 
fendants  accord  Norfolk  the  same  export  rates  as  Balti¬ 
more,  Md.,  despite  the  substantially  greater  distances  to 
Norfolk  from  important  shipping  origins.  For  example,  the 
average  distance  from  106  representative  points  to  Norfolk 
is  838  miles  compared  with  690  miles  to  Baltimore.  Even 
to  New  York,  N.  Y.,  where  the  export  rates  exceed  the  Balti¬ 
more  rate  by  3  cents  on  the  lower  classes,  the  distance  is 
less  than  to  Norfolk,  i.  e.,  804  miles.  A  test  of  the  export 
rates  is  provided  by  comparison  with  the  domestic  rates, 
as  the  latter  (to  Baltimore)  form  the  foundation  of  the 
export  rate  structure,  and  themselves  take  into  account 
factors  of  distance  and  related  matters.  The  following  table 
compiled  from  the  record  shows  the  sixth-class  rates  per 
100  pounds  to  Norfolk: 


From — 


St.  Louis,  Mo . . 

Chicago,  HI . 

Fort  Wayne,  Ind-  . 

Detroit,  Mich.  . 

Indianapolis,  Ind.  . 

Cincinnati,  Ohio  _ 

Columbus,  Ohio  - - 


Domestic  Export 
Cents  Cents 

48  46 

46  42 

43  37 

42  34 

42  39 

39  35 

57  5« 


In  contrast  with  the  foregoing,  the  domestic  and  export 
rates  to  Baltimore  from  these  same  origins  are  the  same 
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in  every  instance  except  from  Detroit,  where  there  is  a 
2-cent  difference.  In  using  the  sixth-class  rates  for  com¬ 
parison,  recognition  should  be  given  to  the  fact  that  the 
smallest  difference  between  the  export  and  domestic  rates 
occurs  in  that  class.  When  the  rates  from  these  same  106 
points  for  all  six  classes  are  compared,  the  result  is  that 
the  export  rates  to  Baltimore  average  99.5  percent  of  the 
domestic  rates,  where  as  the  same  condition  with  respect  to 
Norfolk  shows  90.9  percent.  At  Philadelphia,  Pa.,  and 
New  York,  where  the  differentials  serve  to  increase  the 
rates,  the  amounts  are  96.2  and  94.3  percent,  respectively. 

As  a  result  of  the  eastern  class-rate  revision  in  1932,  in 
which  we  prescribed  rates  on  a  distance  basis,  the  long- 
established  differential  rate  relations  were  destroyed  on 
domestic  traffic.  In  order  to  preserve  the  differential 
relations  on  import  and  export  traffic,  the  carriers  deemed 
it  necessary  to  change  the  port  rates  because  generally 
they  were  higher  than  the  domestic  rates  prescribed  in  the 
aforementioned  revision.  This  change  was  made  by  using 
the  prescribed  Baltimore  domestic  rates  as  a  standard. 
With  some  few  exceptions  the  Baltimore  port  rates  became 
the  same  as  the  domestic  rates,  and  port  differentials  were 
applied  to  the  Baltimore  rates,  Philadelphia  1  cent  over 
Baltimore,  New  York  3  cents  over  Baltimore,  and,  as  in  the 
past,  the  Norfolk  carriers  maintained  the  Baltimore  basis 
despite  the  sharp  difference  in  the  domestic  rates.  Just 
as  the  New  York  port  rates,  which  formed  the  basis  for  the 
old  adjustment,  were  made  largely  on  the  factor  of  dis¬ 
tance,  so  the  present  Baltimore  port  rates,  which  now  pro¬ 
vide  the  basis  for  the  whole  adjustment,  are  governed  by 
the  same  distance  standard  as  the  domestic  rates.  Thus, 
the  level  of  the  Baltimore  port  rates  was  not  influenced  by 
the  local  port  practices  at  Baltimore,  and  the  port  relations 
are  maintained  without  regard  to  the  practices  at  the 
several  ports.  At  New  York  the  principal  port  privilege 
is  free  lighterage,  but  if  free  lighterage  were  abolished  and 
a  special  charge  provided  for  the  service,  the  defendants 
do  not  believe  it  likely  that  the  New  York  port  rates  would 
be  correspondingly  reduced,  because  that  would  result  in 
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rates  to  and  from  New  York  lower  than  to  and  from  any 
other  north  Atlantic  port  and  would  upset  the  entire  port 
relation.  Thus  it  is  clear  that  the  level  of  the  port  rates 
does  not  reflect  the  additional  services  performed  at  the 
port.  Although  a  wharfage  charge  at  Norfolk  hereto¬ 
fore  has  been  absorbed  by  the  carriers  serving  that  port 
no  similar  payment  to  pier  operators  has  been  made  at 
New  York,  Philadelphia,  or  Baltimore.  This  difference  in 
practice  has  had  no  effect  upon  the  rate  level,  the  record 
showing  that  the  level  of  the  port  rates  does  not  depend 
upon  the  existence  or  non-existence  of  certain  port  prac¬ 
tices.  The  fact  that  the  Baltimore  port  rates  are  the  same 
as  the  prescribed  domestic  rates  indicates  that  no  factor 
has  been  included  to  cover  the  extra  cost  of  unloading  and 
loading  at  Baltimore.  From  a  large  part  of  trunk-line 
territory  export  rates  are  identical  with  the  domestic  rates 
to  the  several  ports.  As  stated  in  the  prior  report  on  re¬ 
consideration,  service  at  the  several  ports  is  accorded  by 
the  carriers  reaching  the  port  without  any  participation 
in  the  cost  by  their  interior  rail  connections.  The  cost  of 
performance  varies  at  the  several  ports  and  the  privileges 
are  not  identical,  yet  this  has  had  no  effect  on  the  rates. 

Further,  to  show  that  the  Norfolk  export  rates  plus  the 
additional  charge  for  terminal  services,  such  as  wharfage 
and  handling,  do  not  exceed  a  maximum  reasonable  limit, 
the  defendants  refer  to  the  fact  that  freight  moving  in 
open-top  cars  is  not  usually  unloaded  by  them  although 
subject  to  the  same  export  rates;  that  certain  commodities, 
such  as  lumber  and  heavy  and  bulky  articles,  are  excluded 
from  the  privilege,  although  subject  to  the  same  export 
rates;  and  that  considerable  export  freight  is  handled  over 
private  piers  at  the  several  ports  but  is  excluded  from  the 
free  unloading  privilege.  No  evidence  was  adduced  by 
the  complainant  to  show  that  the  export  rates  to  Norfolk, 
in  and  of  themselves,  were  and  are  unreasonably  high.  The 
complainant’s  contention  is  that  these  rates  are  shipside 
rates  and  they  are  unreasonable  because  no  allowance  has 
been  made  to  it  for  the  wharfage  and  handling.  It  is  well 
settled  that  there  is  nothing  inherent  in  export  traffic  which 


49 


entitles  it  to  rates  lower  than  those  applied  to  domestic 
traffic,  and  as  nothing  has  been  added  to  the  export  rates 
here  in  issue  to  cover  the  wharfage  and  handling  they  are 
not  above  a  reasonable  maximum  level  when  a  reasonable 
charge  for  wharfage  and  handling  is  added.  This  being 
true,  an  order  directing  the  defendants  to  pay  the  com¬ 
plainant  reparation  in  the  amount  of  the  aforementioned 
wharfage  and  handling  charge  would  make  the  export 
rates  just  that  much  below  the  upper  limit  of  reasonable¬ 
ness.  During  the  argument  we  were  advised  by  counsel 
for  the  complainant  that  efforts  are  being  made  to  have 
these  two  piers  operated  in  a  manner  similar  to  that  in 
effect  prior  to  June  15,  1942.  So  that  the  purpose  of  this 
proceeding  now  is  for  reparation  only. 

On  reargument,  we  affirm  our  findings  in  the  prior  re¬ 
port  on  reconsideration.  The  complaint  will  be  dismissed. 

Splawn,  Commissioner ,  dissenting : 

The  principal  issues  presented  in  this  proceeding  are 
whether  defendants’  tariffs  provided  that  they  would  pay 
wharfage  for  the  use  of  the  Army’s  piers  and  handling 
charges  for  the  loading  and  unloading  of  traffic  moving  at 
shipside  rates  over  those  piers;  and  whether  it  was  a  viola¬ 
tion  of  sections  1,  2,  3  and/or  6  of  the  Interstate  Commerce 
Act  for  defendants  to  refuse  to  furnish  wharfage  and  per¬ 
form  handling  services  or  to  pay  complainant  for  furnish¬ 
ing  such  facilities  and  performing  such  services  when  de¬ 
fendants  collected  the  full  shipside  rates. 

The  report  fails  to  correctly  state  important  provisions 
of  the  tariffs;  and  the  conclusion  that  in  order  to  find  the 
tariffs  applicable  “it  would  be  necessary  to  read  into  the 
tariffs  words  which  were  not  there”  is  fallacious.  That 
question  was  dealt  with  in  the  prior  reports  by  Division  2, 
but  in  view  of  the  indicated  misconception  of  the  tariff 
provisions  I  quote  part  of  Virginian  Railway’s  Tariff 
I.  C.  C.  No.  2196,  which  is  representative  of  the  other  line- 
haul  tariffs: 

At  Lincoln  Tidewater  Terminals,  Inc.,  Transport 
Trading  and  Terminals  Corporation,  or  Southgate 
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Terminal  Corporation  (Portsmouth  Division  Ter¬ 
minals), 

Wharfage,  handling  and  terminal  charges,  as  pub¬ 
lished  in  Norfolk  and  Portsmouth  Belt  Line  Rail¬ 
road  tariff  No.  6 — J,  I.  C.  C.  No.  105,  will  be  in¬ 
cluded  in  the  transportation  rates  applicable  to  or 
from  Norfolk,  Va.,  on  the  following  traffic  moving 
in  connection  with  the  Virginian  Railway  through 
the  above  terminals.  [Italics  supplied.] 

A  corporation  may  own,  lease,  or  operate  wharfage 
facilities,  but  certainly  it  is  not  a  terminal  and  traffic  can¬ 
not  be  delivered  at  or  through  it.  The  question  is  whether 
the  tariffs  should  be  construed  in  favor  of  the  carriers  as 
being  meaningless  and  of  no  force  and  effect,  as  is  done  in 
the  report,  or  in  favor  of  the  shipper  as  designating  by 
the  name  “Transport  Trading  and  Terminal  Corporation” 
the  Army  piers  as  facilities  over  which  the  shipside  rates 
applied  and  at  which  defendants  would  absorb  the  wharf¬ 
age  and  handling  charges,  as  was  found  by  Division  2.  The 
latter  is  the  reasonable  interpretation,  for  it  permits  the 
export  rates  to  be  applied  and  absorptions  made  in  accord¬ 
ance  with  the  holding  out  in  the  rate  tariffs.  Defendants 
themselves  must  have  so  interpreted  the  tariffs  when  they 
paid  allowances  to  the  Norfolk  Tidewater  Terminals,  Inc., 
from  September  1, 1925,  to  December  1925  and  later  dates, 
although  its  name  was  not  then  mentioned  in  the  tariffs. 

While  it  is  sound  as  an  abstract  proposition  that  the 
act  does  not  require  rail  carriers  to  provide  piers  or  to 
load  or  unload  carload  traffic,  with  a  few  exceptions,  we  are 
here  dealing  with  a  concrete  situation  and  the  facts  attend¬ 
ing  and  surrounding  that  particular  situation  must  be 
considered  in  determining  defendants4  legal  obligations. 
There  is  nothing  in  the  law  which  prohibits  a  rail  carrier 
from  furnishing  wharfage  and  loading  and  unloading  car¬ 
load  freight  Where  carriers  hold  themselves  out  in  their 
tariffs,  as  they  did  here,  by  the  publication  of  rates  which 
include  compensation  for  the  use  by  shippers  of  such  facil¬ 
ities  and  for  such  services,  the  affirmative  assumption  of 
that  obligation  supersedes  any  conclusion  that  might  be 
drawn  from  the  silence  of  the  law  on  that  subject.  De- 
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fendants  cannot  legally  maintain  such  rates,  collect  them, 
and  refuse  to  furnish  part  of  the  services  included  in  them. 
It  is  their  duty  to  provide  all  facilities,  including  wharves, 
and  services  necessary  to  enable  them  to  handle,  in  accord¬ 
ance  with  the  holding  out  in  their  tariffs,  all  traffic  that 
may  reasonably  be  expected  to  move. 

From  the  time  the  Army  piers  were  first  made  available 
to  defendants  as  transshipment  facilities  in  1920,  they  have 
consistently  paid  wharfage  and  handling  charges  out  of 
the  shipside  rates  to  the  operators  of  those  piers,  except 
for  the  intermediate  period  when  the  Army  operated  them. 
They  did  so  even  when  they  did  not  have  a  contract  with 
the  operator.  The  Army  piers  are  the  largest,  most  mod¬ 
em,  and  best  equipped  wharf  facilities  at  Norfolk  and  be¬ 
fore  the  war  about  50  percent  of  the  export  traffic  moved 
over  them.  The  Government  by  right  of  ownership  at  all 
times  had  and  exercised  the  right  to  determine  to  whom  it 
would  lease  or  rent  those  piers.  There  were  three  changes 
in  the  control  thereof  before  the  Army  took  them  over.  In 
none  of  those  instances  did  defendants  refuse  to  recognize 
the  new  tenant  or  to  pay  it  allowances. 

In  1942  the  urgency  of  military  requirements  demanded 
an  uninterrupted  flow  of  traffic,  and  this  in  turn,  required 
coordination  of  the  unloading  of  cars  and  the  loading  of 
vessels.  The  traffic  moving  over  the  Army  piers  increased 
a  thousand  percent. 

There  was  a  labor  shortage  and  it  is  doubtful  whether 
defendants  or  the  private  operator  could  have  obtained 
the  necessary  men  to  perform  the  unloading  of  cars. 
Therefore,  it  was  necessary  that  the  Army  take  over  the 
operation  of  the  piers.  This  it  did  on  June  15,  1942. 
Defendants  were  advised  of  that  action  June  22, 1942,  and 
after  considerable  correspondence  they  advised  the  Army 
February  16,  1943,  that  the  carriers  would  not  perform 
the  handling  services  themselves  or  pay  the  Army  an 
allowance  for  wharfage  or  for  performing  such  services, 
but  they  did  not  reduce  the  rates.  The  consequence  was 
that  the  defendants  received  and  the  Government  was 
required  to  pay  4  cents  per  100  pounds  more  than  was 
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contemplated  by  the  tariffs.  This  was  true  although  the 
only  material  difference  in  the  manner  of  handling  the 
traffic  to  and  from  the  Army  piers  before  and  after  June 
15,  1942,  was  that  after  that  date  most  of  the  inbound 
traffic  moved  in  trainloads  and  on  that  the  Belt  performed 
a  1,600  foot  shorter  haul.  The  principal  differences  in 
the  handling  of  traffic  on  the  pier  property  on  and  after 
those  dates  were  the  change  in  control  of  operations  on 
the  pier  from  a  private  corporation  to  the  Army  and  the 
handling  of  about  ten  times  as  much  traffic  with  propor¬ 
tionately  fewer  engines  and  crews,  of  which,  considering 
the  increase  in  traffic,  a  much  smaller  percentage  was  fur¬ 
nished  by  defendants. 

There  is  little  analogy  between  the  conditions  attending 
the  operations  of  the  Army  piers  by  the  Army  and  the 
operations  of  piers  by  commercial  shippers.  Defendants’ 
responsibility  and  liability  for  the  safe  handling  and  pro¬ 
tection  of  the  traffic  ended  when  it  was  delivered  on  the 
tracks  at  the  Army  pier ;  therefore,  there  was  no  necessity 
for  defendants  to  police  the  operations.  No  additional 
facility  was  used.  Instead  there  was  a  greater  concentra¬ 
tion  of  all  export  traffic  as  it  was  confined  mostly  to  the 
Army  piers  and  the  United  Nations  dock,  notwithstanding 
the  immense  increase  in  the  volume  thereof.  Defendants, 
therefore,  received  the  benefit  of  such  economy  as  results 
from  a  concentration  of  traffic  and  the  other  factors  men¬ 
tioned  above.  The  fact  that  the  traffic  left  the  custody 
of  the  carriers  was  of  small  consequence  in  view  of  the  fact 
that  their  responsibility  therefor  ceased  when  it  did  so  and 
that  there  can  be  no  question  of  the  Government  diverting 
the  export  traffic  into  other  channels,  concealing  that  fact, 
and  claiming  the  handling  charges  on  traffic  so  diverted. 
Weyerhaeuser  Timber  Co.  v.  Pennsylvania  R.  Co.,  229 
I.  C.  C.  463,  is  not  in  point  here. 

There  is  no  inference  or  presumption  that  because  ex¬ 
port  rates  are  lower  than  domestic  rates  that  they  are  less 
than  maximum  reasonable  rates.  The  maintenance  of  such 
export  rates  is  so  general  that  it  may  be  said  to  be  stand¬ 
ard  practice,  and  we  have  frequently  prescribed  them.  Due 
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to  the  port  differentials,  the  export  rates  to  at  least  three 
of  the  principal  north  Atlantic  ports,  New  York,  Phila¬ 
delphia,  Baltimore  and  Norfolk,  are  lower  in  every  in¬ 
stance  than  the  domestic  rates,  the  exception  being  the 
port  to  which  the  domestic  rate  is  treated  as  the  key  rate 
under  that  adjustment.  On  all  export  traffic  defendants 
save  the  cost  incurred  in  delivering  domestic  traffic.  De¬ 
fendants’  actions  here  clearly  constitute  a  change  in  a  rate, 
charge,  regulation  or  practice,  and  under  section  15  (7)  of 
the  act  the  burden  of  proof  is  upon  them  to  show  that  the 
resulting  charge  is  just  and  reasonable.  That  they  have 
failed  to  do. 

For  more  than  50  years  export  rates  to  north  Atlantic 
ports  have  included  wharfage  and  handling  charges,  and 
the  rail  carriers  serving  all  of  those  ports  either  furnish 
wharves  and  perform  the  handling  services  or  absorb  the 
charges  of  other  carriers,  municipalities,  or  public  wharf¬ 
ingers.  At  Bo'ston,  Mass.,  the  carriers  pay  the  Army  an 
allowance  for  handling  its  own  traffic  at  the  Army  Supply 
Base.  The  Army  moves  traffic  over  an  unidentified  pier 
at  Philadelphia  and  receives  an  allowance  of  $1.17  a  ton 
through  the  operator  who  acts  as  its  agent.  The  Army 
unloads  its  less-than-carload  freight  at  Baltimore  and  re¬ 
ceives  an  allowance  therefor.  The  report  is  in  error  in 
stating  that  no  allowance  similar  to  that  at  Norfolk  is 
made  at  New  York,  Philadelphia,  or  Baltimore.  The  con¬ 
clusions  drawn  from  that  statement  are  necessarily  with¬ 
out  any  factual  basis. 

In  my  opinion  there  is  error  in  the  conclusion  that  our 
pronouncements  in  Propriety  of  Operating  Practices  — 
Terminal  Services,  209  I.  C.  C.  11,  have,  or  should  have  any 
application  here.  In  that  proceeding  we  dealt  with  ques¬ 
tions  of  where  the  services  the  carriers  are  obligated  to 
perform  at  industrial  plants  at  the  line-haul  rates  began 
and  ended.  We  are  here  concerned  with  a  situation  which 
arises  at  an  intermediate  point  while  traffic  is  in  transit. 
Texas  &  P.  By.  Co.  v.  Interstate  Com.  Com.,  162  U.S.  197. 
If  the  principles  announced  in  that  proceeding  were  appli¬ 
cable  at  Norfolk  when  the  Army  operated  its  piers,  they 
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were  and  are  equally  applicable  at  Norfolk,  when  the  Army 
piers  were  and  are  operated  by  a  private  corporation,  and 
at  all  other  ports,  but  neither  the  majority  report  nor  de¬ 
fendants  suggest  that  such  services  and  absorptions  be 
discontinued. 

In  my  opinion  the  rates  charged  were  inapplicable,  un¬ 
reasonable  and  unjustly  discriminatory,  and  the  refusal  of 
defendants  to  perform  the  handling  charges  and  to  furnish 
wharfage,  or  in  lieu  thereof  to  pay  the  Army  an  allowance, 
was  an  unreasonable  practice.  The  complainant  is  entitled 
to  reparation  in  the  amount  of  4  cents  per  100  pounds  on 
all  shipments  moving  at  shipside  rates  over  the  Army  piers 
while  it  operated  them. 

I  am  authorized  to  state  that  Commissioner  Johnson 
joins  in  this  expression. 

Commissioner  Rogers  dissents. 

Alldredge,  Commissioner,  dissenting: 

This  is  the  third  time  this  proceeding  has  been  before  us, 
or  one  of  our  divisions,  for  consideration.  The  issues  arise 
in  an  area  in  which  several  principles  of  law  seem  to  con¬ 
verge.  The  correct  application  of  either  one  would  pro¬ 
duce  a  just  decision.  The  issues  concern,  in  the  final  anal¬ 
ysis  the  basic  duties  and  responsibilities  of  common 
carriers  in  connection  with  the  general  flow  of  commerce 
among  and  between  individual  lines  or  routes.  Similar 
problems  were  encountered  very  early  in  the  history  of  the 
commerce  of  the  country.  Certain  principles  of  law  were 
enunciated  by  the  courts  to  clarify  the  problems  before  the 
Act  to  regulate  commerce  was  enacted. 

In  the  first  decision  by  Division  2,  263  I.C.C.  303,  the 
facts  and  the  law  were  discussed  and,  in  my  judgment,  a 
correct  conclusion  was  reached.  Upon  reconsideration, 
however,  the  Commission  reversed  Division  2  and  dis¬ 
missed  the  claim  of  the  Government,  264  I.C.C.  683.  Upon 
still  further  consideration  the  latter  conclusion  is  upheld 
and  the  Government’s  claim  for  reparation  is  again  denied. 

While  I  think  the  discussion  by  Division  2  in  its  report, 
263  I.  C.  C.  303,  is  reasonably  adequate  for  its  purpose,  the 
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the  law  which  I  think  demands  further  discussion.  As  a 
matter  of  fact,  the  whole  structure  of  the  majority’s  report 
rests  upon  an  assertion  of  a  legal  principle  which  is  inap¬ 
propriate  in  this  case.  The  report  states: 

It  is  neither  the  legal  duty  of  the  railroads  to  pro¬ 
vide  piers,  which  are  essentially  steamship  facili¬ 
ties,  nor  to  load  or  unload  carload  freight  except  in 
unusual  circumstances,  such  as  livestock,  or  freight 
that  is  to  be  transshipped  by  the  railroads  or  their 
agents. 

As  applied  to  the  factual  situation  before  us  this  state¬ 
ment  of  principles  is,  at  best,  only  partly  correct.  The  duty 
of  providing  piers,  as  a  general  rule  at  least,  concededly 
may  rest  on  steamship  lines;  but  any  attempt  to  correlate 
with  the  ownership  of  piers  the  duty  of  loading  or  unload¬ 
ing  freight  at  points  of  connection  between  different  trans¬ 
portation  lines  would  produce  a  non  sequitur,  as  it  does 
here.  There  is  no  logical  relation  between  the  two.  The 
duty  of  loading  and  unloading  carload  freight  at  origin 
and  destination  has  long  been  recognized  as  that  of  the 
shipper  and  consignee.  But  equally  long  has  it  been  rec¬ 
ognized  that  a  railroad’s  duty,  when  it  receives  freight  for 
shipment  beyond  its  own  lines,  is  to  take  all  steps  reason¬ 
ably  necessary  to  effectuate  delivery  to  its  connection  en 
route  to  final  destination.  This  was  the  rule  of  the  com¬ 
mon  law.  In  Myrick  v.  Michigan  Central  R.  Co.,  107  U.  S. 
102, 106,  it  was  held: 

If  the  road  of  the  company  connects  with  other 
roads,  and  goods  are  received  for  transportation 
beyond  the  termination  of  its  own  line,  there  is  su- 
peradded  to  its  duty  as  a  common  carrier,  that  of  a 
forwarder  by  the  connecting  line;  that  is,  to  deliver 
safely  the  goods  to  such  line, — the  next  carrier  on 
the  route. 

i 

That  this  same  duty  extends  to  a  connecting  water  line 
was  specifically  recognized  in  Texas  &  Pacific  Ry.  Co.  v. 
Reiss,  13  U.  S.  621,  625. 
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This  basic  common  law  duty  has  not  been  abolished  by 
the  Interstate  Commerce  Act.  On  the  contrary,  section  1 
(4)  requires  carriers  by  railroads  to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines  and  connecting  lines,  both 
rail  and  water.  Compare  Compagnie  Auxiliare  v.  D.  L. 
&  W.  R.  Co.,  87  I.  C.  C.  443,  446. 

On  export  traffic  “shipside”  rates,  which  include  all  nec¬ 
essary  handling  to  bring  the  freight  within  reach  of  ships' 
tackle,  have  had  an  unquestioned  place  in  tariff  schedules 
of  railroads.  They  have  applied  for  years  at  Norfolk. 
Under  such  rates  defendants  had,  prior  to  June  15,  1942, 
undertaken,  as  part  of  their  transportation  duty,  the  ter¬ 
minal  handling  of  export  traffic  at  the  same  piers  as  those 
used  by  the  Government.  The  change  in  the  quality  of  the 
proprietorship  of  the  piers  and  consequent  disability  of 
defendants  to  fulfill  their  recognized  obligation  did  not 
dissolve  it.  The  physical  characteristics  of  the  complete 
transportation  service  did  not  change.  Only  certain  in¬ 
cidents  in  connection  with  the  transfer  of  the  freight  from 
rail  to  steamship  were  altered.  In  such  case  the  question 
of  tariff  applicability,  which  turns  upon  purely  technical 
considerations,  is  not  decisive.  Reasonable  tariff  regula¬ 
tions  and  restrictions  may  govern  the  conditions  under 
which  such  service  is  to  be  accorded.  But  if  the  transfer 
of  the  shipments  in  this  case  is  a  common  carrier  obligation 
defendants  must  afford  it  upon  reasonable  terms,  or,  if  in 
changed  circumstances,  the  shipper  relieves  the  carrier  of 
its  burden  then  the  latter  is  entitled  to  receive  a  just  and 
reasonable  allowance  therefor  under  section  15  (13).  See 
El  Dorado  Terminal  Co.  v.  General  American  Tank  Car 
Corp.,  308  U.  S.  422. 

But  even  if  an  allowance  were  not  proper,  there  are  other 
provisions  of  law  which  would  intervene  to  protect  the 
Government  in  this  case  against  an  exaction  of  unreason¬ 
able  or  unjustly  discriminatory  charges  as  pointed  out  by 
Division  2  in  the  first  report 

I  am  authorized  to  state  that  Chairman  Aitchison  joins 
in  this  expression. 


In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Answer  of  Interstate  Commerce  Commission — Filed 

Dec.  19, 1947. 

The  Interstate  Commerce  Commission,  defendant  in  the 
above-entitled  action,  hereinafter  called  the  Commission, 
for  answer  to  the  petition,  answers  and  says: 

First  Defense 

This  Court  is  without  jurisdiction  under  the  Urgent  De¬ 
ficiencies  Act  of  October  22, 1913  (38  Stat.  219,  28  U.  S.  C., 
Secs.  41,  43-48),  to  entertain  the  petition  for  the  following 
reasons : 

1.  It  is  apparent  from  the  petition  (Paragraph  III,  Ap¬ 
pendix  IV,  p.  61)  that  petitioner  seeks  review  only  of  an 
order  denying  reparations  for  past  violations  of  certain 
provisions  of  the  Interstate  Commerce  Act,  whereas  such 
an  order  denying  reparations  is  not  reviewable  in  a  spe¬ 
cially  constituted  court  under  the  Urgent  Deficiencies  Act. 

2.  Petitioner,  having  elected  to  bring  its  claim  for  repa¬ 
rations  before  the  Commission  by  complaint  and,  having 
pursued  that  remedy  to  a  determination,  is  precluded  from 
now  resorting  to  the  alternative  procedure  of  an  action 
before  a  Federal  district  court,  whether  regularly  consti¬ 
tuted  or  whether,  as  here,  a  specially  constituted  district 
court. 

Second  Defense 

Without  waiving  the  allegations  of  the  First  Defense 
and  further  answering  the  petition,  the  Commission  an¬ 
swers  and  says : 

L 

Answering  paragraph  I  of  the  petition,  the  Commission 
admits  the  allegations  thereof. 
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n. 

Answering  the  jurisdictional  allegations  of  paragraph  II 
of  the  petition,  the  Commission  denies  the  same  for  the 
reasons  set  forth  in  the  First  Defense. 

HI. 

Answering  paragraphs  III  to  V,  inclusive,  of  the  petition, 
the  Commission  admits  the  allegations  thereof. 

IV. 

Answering  paragraphs  VI  to  XHI,  inclusive,  the  Com¬ 
mission  admits  and  alleges  that,  on  April  15,  1944,  peti¬ 
tioner  filed  with  it  the  complaint  referred  to  in  paragraph 
IX;  that  the  proceeding  thereby  instituted  was  entitled 
Docket  No.  29117,  United  States  of  America  v.  Aberdeen  & 
Rockfish  Railroad  Company  et  al.;  that  the  defendant  car¬ 
riers  filed  separate  answers,  denying  generally  the  allega¬ 
tions  of  the  complaint;  that  the  State  Port  Authority  of 
Virginia,  the  Norfolk  Port  Traffic  Commission,  the  Cham¬ 
ber  of  Commerce  of  Baltimore,  the  Chamber  of  Commerce 
and  Board  of  Trade  of  Philadelphia,  the  Port  of  New  York 
Authority  and  others  intervened;  that  on  July  18  and  19, 
1944,  the  proceeding  was  heard  before  an  examiner  at  Nor¬ 
folk,  Va. ;  that  at*  said  hearing  a  large  volume  of  evidence, 
both  oral  and  documentary,  was  introduced ;  that  following 
hearings,  an  examiner’s  report,  proposing  dismissal  of  the 
complaint,  was  issued  and  served  on  the  parties;  that  ex¬ 
ceptions  to  said  report  and  briefs  were  filed  and,  on  April 
5,  1945,  the  issues  were  orally  argued  before  Division  2  of 
the  Commission;  that  on  August  3,  1945,  the  Commission, 
by  Division  2,  issued  a  report  and  order  whereby  (as  more 
particularly  shown  in  Appendix  H  to  the  petition,  p.  29),  it 
found  for  the  complainant  and  awarded  reparation;  that, 
thereafter,  on  petition  of  the  defendant  southern  carriers 
and  separate  petition  by  certain  defendant  trunk  lines  serv¬ 
ing  the  north  Atlantic  ports,  the  proceeding  was  reopened 
for  re-argument  and  reconsideration,  the  effective  date  of 
the  order  being  postponed  until  further  order  of  the  Com¬ 
mission  ;  that,  on  April  3, 1946,  the  issues  in  the  proceeding 
were  orally  argued  before  the  Commission;  that,  on  May 
3,  1946,  the  Commission  issued  its  report  and  order, 
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referred  to  in  paragraph  X  of  the  petition,  whereby  it 
reversed  the  decision  of  Division  2,  vacated  the  order  and 
dismissed  the  complaint;  that,  thereafter,  on  petition  of 
complainant  and  petition  of  one  Benjamin  J.  Brooks, 
amicus  curiae,  the  Commission  reopened  the  proceeding  for 
reargument  and  reconsideration;  that,  on  November  6, 
1946,  the  issues  in  the  proceeding  were  orally  reargued 
before  the  Commission ;  and  that,  on  July  25, 1947,  the  Com¬ 
mission  issued  its  report  and  order,  referred  to  in  para¬ 
graph  XI  of  the  petition,  whereby  the  Commission  affirmed 
the  findings  in  its  prior  report  on  reconsideration  and 
ordered  the  complaint  dismissed. 

Further  answering  paragraphs  VI  to  XIII,  inclusive,  of 
the  petition,  the  Commission  alleges  that  in  said  proceed¬ 
ings  the  parties  thereto,  including  the  petitioner  herein, 
were,  and  each  of  -them  was,  accorded  the  full  hearing  pro¬ 
vided  for  by  the  Interstate  Commerce  Act ;  that  in  said  pro¬ 
ceeding  testimony  and  other  evidence  hearing  upon  the 
matters  covered  in  said  report  and  order  were  submitted  to 
the  Commission  for  consideration,  including  testimony  and 
other  evidence  submitted  on  behalf  of  petitioner  herein  by 
its  counsel;  that  in  said  proceedings,  both  orally  and  in 
briefs,  questions  relating  to  said  matters  were  fully  argued 
and  submitted  to  the  Commission  for  determination  on 
behalf  of  said  parties  by  their  respective  counsel,  including 
many  of  the  particular  questions  raised  by  petitioner  in 
this  suit,  whereupon  the  Commission  determined  said 
matters  and  entered  and  served  upon  the  parties  to  said 
proceedings,  including  petitioner  herein,  its  reports  and 
orders  on  reconsideration  of  May  3, 1946,  and  July  25, 1946, 
annexed  to  and  made  a  part  of  the  petition  as  Appendices 
m,  IV  and  I;  that  said  reports  and  orders  included  the 
Commission’s  findings  of  fact,  conclusions  and  requirements 
in  the  premises,  and  that,  upon  the  evidence  as  aforesaid, 
and  as  shown  in  and  by  said  reports,  the  Commission  made 
the  findings  and  stated  the  conclusions  upon  which  its  order 
of  July  25, 1947,  was  based. 

The  Commission  further  alleges  that  the  findings  and 
conclusions  of  said  reports  were  and  are,  and  that  each  of 
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them  was  and  is,  fully  supported  by  the  evidence  submitted 
in  said  proceedings  as  aforesaid.  The  Commission  further 
alleges  that  in  making  said  reports,  it  considered  and 
weighed  carefully,  in  the  light  of  its  own  knowledge  and 
experience,  each  fact,  circumstance  and  condition  called  to 
its  attention  on  behalf  of  the  parties  to  said  proceedings 
and  their  respective  counsel,  including  many  of  the  matters 
covered  by  the  allegations  of  the  petition  herein. 

The  Commission  further  alleges  that  said  reports  on 
reconsideration  and  said  order  of  July  25,  1947,  were  not 
made  or  entered  either  arbitrarily  or  unjustly  or  contrary 
to  the  relevant  evidence  or  without  evidence  to  support 
them;  that  in  making  said  order  the  Commission  did  not 
exceed  the  authority  which  had  been  duly  conferred  upon 
it,  and  the  Commission  denies  each  and  all  of  the  allegations 
to  the  contrary  contained  in  the  complaint.  The  Commis¬ 
sion  denies  that  its  said  order  is  unreasonable,  arbitrary,  un¬ 
lawful,  or  null  and  void  for  any  of  the  reasons  set  forth  in 
said  petition,  or  for  any  other  reason  or  reasons  whatever. 

Except  as  herein  expressly  admitted,  the  Commission 
denies  the  truth  of  each  of  and  all  the  allegations  contained 
in  the  petition,  in  so  far  as  they  conflict  either  with  the 
allegations  herein,  or  with  either  the  statements  or  conclu¬ 
sions  of  fact  included  in  said  reports  on  reconsideration 
and  said  order  of  July  25, 1947,  referred  to  and  made  a  part 
of  the  petition  as  Appendices  III,  IV  and  I. 

All  of  which  matters  and  things  the  Commission  is  ready 
to  aver,  maintain,  and  prove  as  this  Honorable  Court  shall 
direct,  and  hereby  prays  that  said  petition  be  dismissed. 

Interstate  Commerce  Commission 
By  Daniel  W.  Knowlton, 

Chief  Counsel. 

Duly  sworn  to  by  Wm.  E.  Lee  jurat  omitted  in  printing 
Service  of  the  above  answer  is  hereby  acknowledged  this 
19th  day  of  December,  1947. 

David  0.  Mathews 
Counsel  for  Petitioner,  United 
States  of  America. 


61 


In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsements  Omitted) 

Answer  of  the  United  States  of  America — Filed 

Jam.  13, 1948 

Now  comes  the  United  States,  as  a  defendant  in  the 
above-captioned  proceeding,  and,  in  answer  to  the  petition 
filed  therein,  says : 

L 

In  accordance  with  a  request  made  by  this  defendant’s 
War  Department,  a  shipper  of  freight  and  user  of  passenger 
and  other  transportation  services  of  certain  railroads.  The 
United  States  of  America  filed  a  complaint  against  those 
railroads  before  the  Interstate  Commerce  Commission,  as 
authorized  by  Section  13  of  the  Interstate  Commerce  Act 
(49  U.  S.  C.  13):  The  Commission’s  order  attacked  in  this 
case  dismissed  the  complaint  before  the  Commission,  and 
the  United  States  of  America,  feeling  itself  aggrieved  at 
the  dismissal  of  its  complaint  before  the  Commission,  insti¬ 
tuted  the  action  before  this  court  to  set  aside  the  Commis¬ 
sion’s  order. 

n. 

As  provided  by  law  (28  U.  S.C.  Sec.  46;  Judicial  Code 
Sec.  208)  the  United  States  of  America  is  a  defendant  in  the 
above-captioned  proceeding. 

m. 

The  Interstate  Commerce  Commission  is  a  defendant 
in  this  action  and  it  is  authorized  by  law  to  appear  by 
its  own  attorneys  and  to  defend  its  order  without  regard  to 
the  position  which  the  United  States,  as  a  statutory  de¬ 
fendant,  may  take  in  the  action.  Pursuant  to  this  authority 
the  Interstate  Commerce  Commission,  by  its  General  Coun¬ 
sel,  has  filed  an  answer  to  the  petition  in  this  case. 

IV. 

Under  these  circumstances  and  in  view  of  the  fact  that 
the  Interstate  Commerce  Commission  is  afforded  an  op- 
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portunity  to  present  its  views  through  its  own  counsel,  the 
United  States  of  America,  as  a  statutory  defendant,  neither 
admits  nor  denies  any  of  the  allegations  in  the  petition. 
See  Interstate  Commerce  Commission  v.  City  of  Jersey 
City ,  322  U.S.  503,  511  (1944). 

(signatures  omitted) 


In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Motion  to  Intervene  as  Defendants — Filed  Feb.  2, 1948. 

The  Pennsylvania  Railroad  Company,  a  corporation. 
The  Virginian  Railway  Company,  a  corporation,  Southern 
Railway  Company,  a  corporation,  Atlantic  Coast  Line  Rail¬ 
road  Company,  a  corporation,  Seaboard  Air  Line  Railroad 
Company,  a  corporation  and  Norfolk  Southern  Railway 
Company,  a  corporation,  pursuant  to  Rule  24(a)  of  the 
Rules  of  Civil  Procedure,  move  for  leave  to  intervene  as 
defendants  in  this  action  in  order  to  assert  defenses  set 
forth  in  the  proposed  pleading  and  answer,  a  copy  of  which 
is  attached  hereto.  In  support  of  this  motion,  the  said 
corporations  and  each  of  them  allege  that: 

1.  Each  of  the  said  corporations,  The  Pennsylvania 
Railroad  Company,  The  Virginian  Railway  Com¬ 
pany,  Southern  Railway  Company,  Atlantic  Coast 
Line  Railroad  Company,  Seaboard  Air  Line  Rail¬ 
road  Company,  and  Norfolk  Southern  Railway 
Company  is  a  common  carrier  by  rail  serving  Nor¬ 
folk,  Virginia. 

2.  Petitioner,  the  United  States  of  America,  prays 
in  its  complaint  that  the  order  of  the  Interstate 
Commerce  Commission,  entered  in  the  proceeding 
known  as  United  States  of  America  v.  Aberdeen  <£ 
Rockfish  Railroad  Company,  et  al,  Docket  No.  29117, 
be  suspended,  enjoined,  set  aside  or  annulled. 

3.  The  proceeding  before  the  Interstate  Commerce 
Commission  referred  to  in  paragraph  2  hereof  was 
instituted  by  the  petitioner,  United  States  of  Amer¬ 
ica,  on  April  15,  1944  and  The  Pennsylvania  Rail¬ 
road  Company,  The  Virginian  Railway  Company, 
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Southern  Railway  Company,  Atlantic  Coast  Line 
Railroad  Company,  Seaboard  Air  Line  Railroad 
Company  and  Norfolk  Southern  Railroad  Company 
were  named  as  defendants  in  said  proceeding  and 
each  of  said  corporations  was  a  party  in  interest  in 
said  proceeding. 

4.  This  suit  involves  the  validity  of  .  the  order  of 
the  Interstate  Commerce  Commission  referred  to  in 
paragraph  2  hereof,  and  the  interests  of  The  Penn¬ 
sylvania  Railroad  Company,  The  Virginian  Rail¬ 
way  Company,  Southern  Railway  Company,  Atlantic 
Coast  Line  Railroad  Company,  Seaboard  Air  Line 
Railroad  Company  and  Norfolk  Southern  Railway 
Company  may  be  adversely  affected  by  any  order 
or  judgment  entered  in  this  action. 

5.  Sections  212  and  213  of  the  Judicial  Code,  as 
amended  (28  U.  S.  C.  A.  45  a)  confer  on  The  Penn¬ 
sylvania  Railroad  Company,  The  Virginian  Railway 
Company,  Southern  Railway  Company,  Atlantic 
Coast  Line  Railroad  Company,  Seaboard  Air  Line 
Railroad  Company  and  Norfolk  Southern  Railway 
Company  an  unconditional  right  to  intervene  in  this 

action.  ... 

•  •  ■  • 

In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Order  Granting  Leave  to  Intervene  as 
Defendants — Filed  March  1, 1948 

This  cause  was  heard  on  the  motion  of  The  Pennsylvania 
Railroad  Company,  The  Virginian  Railway  Company, 
Southern  Railway  Company,  Atlantic  Coast  line  Railroad 
Company,  Seaboard  Air  Tine  Railroad  Company  and  Nor¬ 
folk  Southern  Railway  Company,  pursuant  to  Rule  24  (a) 
of  the  Rules  of  Civil  Procedure,  for  leave  to  intervene  as 
defendants  herein  and  the  Court  having  considered  the 
motion  and  being  advised  in  the  premises,  it  is 
Ordered  that  The  Pennsylvania  Railroad  Company,  The 
Virginian  Railway  Company,  Southern  Railway  Company, 
Atlantic  Coast  Line  Railroad  Company,  Seaboard  Air 
Line  Railroad  Company  and  Norfolk  Southern  Railway 
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Company  be  and  they  hereby  are  granted  leave  to  intervene 
herein  as  defendants. 

(illegible) 


Justice. 

Dated :  This  1st  day  of  March,  1948. 

In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Interveners’  Answer  to  Complaint — Filed 
March  2, 1948 

Now  come  The  Pennsylvania  Railroad  Company,  The 
Virginian  Railway  Company,  Southern  Railway  Company, 
Atlantic  Coast  Line  Railroad  Company,  Seaboard  Air  Line 
Railroad  Company  and  Norfolk  Southern  Railway  Com¬ 
pany,  referred  to  hereafter  as  the  “ defendant  interveners” 
and  answer  the  complaint  as  follows: 

First  Defense 

As  a  first  and  complete  defense  defendant  interveners 
allege  that  the  Court  is  without  jurisdiction  because : 

1.  United  States  of  America  is  both  plaintiff  in 
this  action  and  an  indispensable  party  defendant, 
the  only  defendant  against  whom  an  action  can  be 
instituted  to  enjoin,  set  aside,  annul  or  suspend  any 
order  of  the  Interstate  Commerce  Commission. 
(Judicial  Code,  Sections  208,  211,  212  and  213,  28 
U.  S.  C.  45  a,  46,  48). 

2.  The  Interstate  Commerce  Commission  is  an 
instrumentality  and  agency  of  the  United  States  of 
America  and  is  granted  a  discretionary  right  to  in¬ 
tervene  in  suits  involving  the  validity  of  an  order  of 
said  Commission,  but  is  not  a  necessary  or  indispen¬ 
sable  party  to  such  suit  (28  U.  S.  C.  45  a). 

3.  The  United  States  of  America,  or  its  instrumen¬ 
tality,  the  Interstate  Commerce  Commission,  are  the 
only  parties  defendant  against  whom  relief  can  be 
obtained  in  this  suit. 

4.  There  is,  therefore,  no  justiciable  case  or  con¬ 
troversy  within  the  meaning  of  Article  m,  Section 
2  of  the  Constitution  of  the  United  States. 
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Second  Defense 

As  a  second  complete  defense  defendant  interveners  al¬ 
lege  that  this  Court  is  without  jurisdiction  because  neither 
the  Urgent  Deficiencies  Act  of  October  22,  1913  (38  Stat. 
219,  28  U.  S.  C.  41,  43-48)  nor  any  other  statute  of  the 
United  States  gives  the  United  States  standing  to  institute 
an  action  to  enjoin,  set  aside,  annul  or  suspend  an  order 
of  the  Interstate  Commerce  Commission. 

Third  Defense 

As  a  third  complete  defense  defendant  interveners  al¬ 
lege  that  this  Court  is  without  jurisdiction  under  the  Ur¬ 
gent  Deficiencies  Act  of  October  22,  1913  (38  Stat.  219,  28 
U.  S.  C.  41,  43-48)  to  entertain  the  complaint  because: 

1.  The  complaint  seeks  only  to  review  an  order  of 
the  Interstate  Commerce  Commission  denying  rep¬ 
arations  for  past  charges  alleged  to  be  unreason¬ 
able  or  unlawful  under  certain  provisions  of  the  In¬ 
terstate  Commerce  Act.  The  said  charges  alleged 
to  be  unlawful  or  unreasonable  were  made  during 
the  period  from  June  15, 1942  to  June  20, 1946  when 
the  War  Department  of  the  United  States  operated 
Army  Base  piers  1  and  2  at  Norfolk,  Virginia,  and 
said  charges  were  alleged  to  be  unreasonable  or  un¬ 
lawful  for  the  reason  that  during  the  period  in  which 
said  piers  were  operated  by  the  War  Department  of 
the  United  States  of  America,  the  War  Department 
performed  certain  services  and  furnished  a  facility 
for  which  it  was  not  compensated  by  the  defendant 
interveners.  On  or  about  June  20,  1946  the  War 
Department  of  the  United  States  of  America  ceased 
to  operate  Army  Ba£e  piers  1  and  2  and  has  not 
operated  said  piers  since  that  date.  The  order  of 
the  Interstate  Commerce  Commission  which  peti¬ 
tioner  is  seeking  to  suspend,  enjoin,  set  aside  or 
annul  herein,  was  made  and  issued  on  July  25,  1947, 
and  in  the  “Report  of  the  Commission  on  Reargu- 
ment”  issued  on  the  same  date  (incorporated  as 
Appendix  IV  to  the  complaint)  the  said  Commis¬ 
sion  found  and  concluded  that  “the  purpose  of  this 
proceeding  now  is  for  reparation  only.” 

2.  An  order  of  the  Interstate  Commerce  Commis¬ 
sion  denying  reparation  for  past  charges  alleged  to 
be  unreasonable  or  unlawful  is  not  reviewable  in  a 


66 


court  specially  constituted  under  the  said  Urgent 
Deficiencies  Act. 

3.  The  United  States  of  America  having  elected 
and  having  followed  the  procedure  of  bringing  its 
claim  for  reparations  before  the  Interstate  Com¬ 
merce  Commission  by  complaint  is  now  precluded 
from  resorting  to  the  alternative  procedure  of  an 
action  in  a  specially  constituted  District  Court  of  the 
United  States  or  any  other  District  Court  (Inter¬ 
state  Commerce  Act  §  9;  49  U.S.C.  9). 

Fourth  Defense 

Defendant  interveners,  without  waiving  the  allegations 
in  the  First,  Second  and  Third  Defenses,  answer  the  spe¬ 
cific  allegations  of  the  complaint  as  follows  (the  paragraphs 
of  this  Defense  are  numbered  to  correspond  with  the  para¬ 
graph  numbers  in  the  complaint) : 

I.  Defendant  interveners  deny  that  the  United 
States  has  standing  to  institute  this  action  as  alleged 
in  Paragraph  I  of  the  complaint,  and  they  deny  that 
the  report  of  the  Interstate  Commerce  Commission, 
incorporated  by  reference  as  Appendix  IV  to  the 
complaint,  is  a  true  and  correct  copy  of  the  “Report 

.  of  the  Commission  on  Reargument”  dated  July  25, 
1947,  Docket  No.  29117,  because  the  following  is 
omitted  after  the  word  “complainant”  on  page  54, 
line  17  of  the  complaint,”.  At  the  insistence  of  com¬ 
plainant”. 

II.  Defendant  interveners  deny  that  the  Court  has 
jurisdiction  as  alleged  in  Paragraph  II  of  the  com¬ 
plaint  for  the  reasons  set  forth  in  the  First,  Second 
and  Third  Defenses. 

III.  Defendant  interveners  admit  the  allegations 
of  Paragraph  III  of  the  complaint. 

IV.  Defendant  interveners  admit  the  allegations 
of  Paragraph  TV  of  the  complaint. 

V.  Defendant  interveners  deny  that  they  have 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  allegations  of  Paragraph  V  of  the  com¬ 
plaint,  except  that  they  admit  that  the  Hampton 
Roads  Port  of  Embarkation  was  established  to  em¬ 
brace  the  principal  port  facilities  in  the  Norfolk  area, 
including  Army  Base  piers  1  and  2,  and  that  effective 
on  June  15, 1942,  the  lease  of  Army  Base  piers  1  and 
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2  to  the  Transport  Trading  and  Terminal  Corpora¬ 
tion  was  cancelled  and  thereafter  the  War  Depart¬ 
ment  of  the  United  States  of  America  operated  said 
piers  until  on  or  about  June  20, 1946. 

VI.  Defendant  interveners  deny  the  allegations  in 
the  first  sentence  of  Paragraph  VI  of  the  complaint. 

VIL  Defendant  interveners  deny  the  allegations 
of  the  first  sentence  of  Paragraph  VII  of  the  com¬ 
plaint.  Defendant  interveners  deny  the  allegation  in 
Hie  last  sentence  of  Paragraph  VII  of  the  complaint 
that  they  failed  or  refused  to  provide  wharfage  or 
to  perform  handling  services  contemplated  by  their 
tariffs. 

VIII.  Defendant  interveners  deny  each  and  every 
allegation  in  Paragraph  VIII  of  the  complaint,  except 
that  defendant  interveners  admit  (1)  the  allegations 
of  the  first  sentence  of  the  first  paragraph  thereof 
and  (2)  that  prior  to  1942,  wharfage  and  handling 
between  cars  and  ships  at  Army  Base  piers  1  and  2 
were  provided  by  public  terminal  operators,  and 
that  they  were  compensated  therefor  m  the  amount 
of  four  cents  per  hundred  pounds  to  the  extent  that 
they  acted  as  agents  for  defendant  interveners. 

In  further  answer  to  the  allegations  in  Paragraph 
VHI  of  the  complaint,  defendant  interveners  allege 
that  on  May  1,  1942  the  War  Department  of  tie 
United  States  of  America  served  a  written  request 
on  defendant  interveners,  and  they  allege  that  on 
May  22, 1943  a  second  written  request  was  served  on 
defendant  interveners  by  the  War  Department;  the 
Court  is  respectfully  referred  to  each  of  said  requests 
for  the  full  terms  thereof.  Defendant  interveners 
allege  that  each  of  defendant  interveners  refused  to 
comply  with  each  said  request  and  at  no  time  during 
the  period  in  which  the  War  Department  operated 
Army  Base  piers  1  and  2  did  defendant  interveners 
offer  to  perform  or  perform  the  services  so  requested. 

IX.  Defendant  interveners  deny  the  allegations  of 
the  first  sentence  of  the  first  paragraph  of  Paragraph 
IX  of  the  complaint,  except  that  defendant  inter¬ 
veners  admit  that  on  April  15, 1944  the  United  States 
of  America  filed  with  the  Interstate  Commerce  Com¬ 
mission  a  complaint  charging  violations  of  Sections 
1  (5)  (a),  1  (6),  2, 6  (8)  and  15  (13)  of  the  Interstate 
Commerce  Act ;  the  Court  is  respectfully  referred  to 
said  complaint  for  the  full  terms  thereof.  In  answer 
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to  the  second  sentence  of  the  first  paragraph  of 
Paragraph  IX  of  the  complaint,  the  defendant  inter¬ 
veners  deny  that  the  complaint  filed  with  the  Inter¬ 
state  Commerce  Commission  prayed  for  or  requested 
an  order  requiring  the  defendant  interveners  to  ren¬ 
der  wharfage  and  handling  services  at  Army  Base 
piers  1  and  2. 

X.  Defendant  interveners  admit  the  allegations  of 
Paragraph  X  of  the  complaint 

XI.  Defendant  interveners  admit  the  allegations  of 
Paragraph  XI  of  the  complaint. 

XII.  Defendant  interveners  deny  the  allegations 
of  Paragraph  XII  of  the  complaint  and  deny  that  the 
order  of  the  Interstate  Commerce  Commission  is  un¬ 
lawful  for  any  of  the  reasons  therein  mentioned  or 
for  any  other  reason. 

XIII.  Defendant  interveners  deny  the  allegations 
of  Paragraph  XIII  of  the  complaint. 

Wherefore,  defendant  interveners  respectfully  pray  that 
the  complaint  be  dismissed. 

Dated:  March  2,  1948. 

Paul  McArdle.  (Other  signatures  omitted.) 


In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Application  for  Three-Judge  Court — Filed 
April  6 ,  1948 

Now  comes  the  United  States,  petitioner  in  the  above- 
captioned  action,  and  states  that: 

1.  This  is  an  action  to  enjoin,  set  aside  and  annul  an  or¬ 
der  of  the  Interstate  Commerce  Commission. 

2.  Under  the  Urgent  Deficiencies  Act  of  October  22, 1913, 
as  amended  (38  Stat  220  ;  28  U.  S.  C.  1940  ed.  47),  such 
actions  shall  be  heard  and  determined  by  three  judges,  of 
whom  at  least  one  shall  be  a  circuit  judge,  and  upon  appli¬ 
cation  being  presented  to  a  judge  he  shall  immediately  call 
to  his  assistance,  to  hear  and  determine  the  cause,  two  other 
judges ;  and  such  hearing  and  determination  shall  be  given 
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preference  and  shall  be  in  every  way  expedited  and  assigned 
for  a  hearing  at  the  earliest  practicable  day. 

Now  Therefore,  petitioner  applies  to  Associate  Justice 
of  the  District  Court  of  the  United  States  for  the  District 
of  Columbia,  and  requests  that  said  Justice  immediately 
call  to  his  assistance  the  other  judges,  as  provided  by  law, 
and  requests  that  the  final  hearing  and  determination  of  the 
action  be  expedited. 

•  00 

In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Order  Convening  Three  Judge  Court — Filed 
April  12 j  1948 

It  appearing  that  application  having  been  made  by  peti¬ 
tioner  on  the  6th  day  of  April,  1948,  to  convene  a  three- 
judge  court,  and  it  further  appearing  that  petitioner  herein 
has  applied  for  an  order  of  this  court  to  enjoin  and  set 
aside  an  order  of  the  Interstate  Commerce  Commission,  I 
hereby  call  to  my  assistance  Hon.  Bennett  Champ  Clark, 
Associate  Justice  of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  and  Hon.  Matthew  F.  McGuire, 
Associate  Justice  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  to  sit  with  me  as  a  court  of 
three  judges  to  hear  and  dispose  of  the  above-entitled  cause. 

Alexander  Holtzoff, 
Associate  Justice  of  the  District 
Court  of  the  United  States  for 
the  District  of  Columbia. 


Dated :  April  12, 1948. 
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District  Court  of  the  United  States  for  the 
District  of  Columbia 
United  States  of  America 

Plaintiff, 


v. 


Interstate  Commerce  Commission  and  United  States 

of  America, 

Defendants. 

(File  Endorsement  Omitted) 

Civil  Action  No.  4729-47 


Before  Clark,  Associate  Justice,  United  States  Court  of 
Appeals  for  the  District  of  Columbia;  and  McGuire  and 
Holtzoff,  Associate  Justices,  District  Court  of  the  United 
States  for  the  District  of  Columbia,  sitting  as  a  statutory 
three-judge  court. 

Opinion — Filed  June  28, 1948 

This  is  an  action  brought  before  a  statutory  three- judge 
court  to  set  aside  an  order  of  the  Interstate  Commerce 
Commission,  dismissing  a  complaint  of  the  United  States, 
by  which  the  United  States  sought  an  allowance  from  cer¬ 
tain  railroads  for  wharfage  and  handling  services  ren¬ 
dered  in  connection  with  shipments  made  by  the  Govern¬ 
ment  during  World  War  II  at  Norfolk,  Virginia.  The 
action  is  brought  under  the  Urgent  Deficiencies  Act  (U.S. 
Code,  title  28,  sec.  41,  par.  28,  and  secs.  43-48)  and  under 
Section  9  of  the  Interstate  Commerce  Act  (U.S.  Code,  title 
49,  sec.  9). 

For  a  great  many  years  it  had  been  the  general  practice 
of  railroads  serving  North  Atlantic  ports,  including  Nor¬ 
folk,  to  load  and  unload  from  car  to  pier,  and  vice  versa, 
traffic  brought  to  the  port  by  rail  and  intended  to  be  tran¬ 
shipped  by  vessel.  The  charges  for  this  service,  known  as 
wharfage,  were  included  and  absorbed  in  the  railroad  traf¬ 
fic  rates.  At  the  Port  of  Norfolk,  the  cost  of  this  labor  to 
the  railroads  was  four  cents  per  hundred  pounds.  This 
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sum  constituted  the  compensation  paid  by  the  carriers  to 
The  Transport  Trading  and  Terminal  Corporation,  which 
actually  performed  this  task  in  their  behalf. 

During  World  War  II,  the  War  Department  shipped  a 
substantial  volume  of  goods  from  various  points  in  the 
United  States  to  Norfolk,  over  the  trunk  line  railroads 
serving  that  port,  for  transportation  by  vessels  to  points 
beyond  Norfolk,  as  well  as  from  points  beyond  Norfolk  to 
points  in  the  interior.  Due  to  the  emergency  the  Gov¬ 
ernment  took  over  the  piers  at  which  these  goods  were 
handled,  and  performed  the  wharfage  services  itself  with 
its  own  employees.  Nevertheless,  the  railroads  persisted 
in  charging  and  the  Government  continued  to  pay  the  full 
traffic  rate  for  transportation,  which  included  four  cents 
per  hundred  pounds  as  cost  of  wharfage. 

In  view  of  the  fact  that  the  Government  had  performed 
the  service  itself,  the  United  States  filed  a  complaint  with 
the  Interstate  Commerce  Commission  praying  for  repara¬ 
tion  at  the  rate  of  four  cents  per  hundred  pounds  on  all  of 
the  goods  that  were  handled  by  the  Government  at  Norfolk 
in  the  above  described  manner.  The  Interstate  Commerce 
Commission  dismissed  the  complaint,  on  the  basis  of  a  find¬ 
ing  that  the  refusal  of  the  railroads  to  make  the  allowance 
to  the  United  States  for  the  wharfage  services  performed 
by  the  Government  itself  on  its  own  shipments,  was  not  an 
unsound  or  unreasonable  practice,  did  not  result  in  unrea¬ 
sonable  or  inapplicable  rates  and  was  not  unjustly  discrim¬ 
inatory  to  the  United  States,  United  States  v.  Aberdeen  & 
Rockfish  RR  Co.,  263  I.C.C.  303  and  264  I.C.C.  683.  There¬ 
upon  the  present  action  was  brought  to  review  the  decision 
of  the  Interstate  Commerce  Commission  and  to  set  aside  its 
order,  which  had  been  issued  on  July  25, 1947. 

At  the  outset  it  becomes  necessary  to  determine  whether 
this  action  may  be  maintained.  Section  9  of  the  Interstate 
Commerce  Commission  Act  (U.S.  Code,  title  49,  sec.  9), 
provides  as  follows : 

“Any  person  or  persons  claiming  to  be  damaged 
by  any  common  carrier  subject  to  the  provisions  of 
this  chapter  may  either  make  complaint  to  the  com- 
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mission  as  hereinafter  provided  for,  or  may  bring 
suit  in  his  or  their  own  behalf  for  the  recovery  of  the 
damages  for  which  such  common  carrier  may  be  liable 
Tinder  the  provisions  of  this  chapter,  in  any  district 
court  of  the  United  States  of  competent  jurisdiction ; 
but  such  person  or  persons  shall  not  have  the  right  to 
pursue  both  of  said  remedies,  and  must  in  each  case 
elect  which  one  of  the  two  methods  of  procedure  here¬ 
in  provided  for  he  or  they  will  adopt.  #  *  *  ” 

In  other  words,  the  law  accords  two  alternative  remedies 
to  any  person  who  is  damaged  by  any  action  of  a  common 
carrier  violative  of  the  Interstate  Commerce  Act.  The 
injured  party  either  may  make  a  complaint  to  the  Inter¬ 
state  Commerce  Commission  or  may  bring  an  action  for 
damages  against  the  carrier  in  the  District  Court  of  the 
United  States.  The  two  remedies  are  mutually  exclusive. 
In  this  instance,  the  United  States  did  not  choose  to  bring 
suit  against  the  railroads  in  the  District  Court  of  the 
United  States,  but  elected  to  present  a  complaint  to  the 
Interstate  Commerce  Commission.  The  United  States  now 
seeks  a  review  of  the  adverse  decision  of  the  Commission  by 
an  action  brought  before  a  three-judge  court.1 

The  statute  regulating  actions  to  review  orders  of  the 
Interstate  Commerce  Commission  (U.S.  Code,  title  28,  sec. 
46)  provides,  in  part,  as  follows: 

“Suits  to  enjoin,  set  aside,  annul,  br  suspend  any 
order  of  the  Interstate  Commerce  Commission  shall 
be  brought  in  the  district  court  against  the  United 
States.  •  •  •” 

An  action  of  this  type  is  a  suit  against  the  United  States, 

United  States  v.  Griffin,  303  U.S.  226,  238. 

In  other  words,  a  suit  to  review  an  order  of  the  Inter¬ 
state  Commerce  Commission  must  be  brought  against  the 
United  States  as  the  defendant.  Accordingly,  in  this  ac¬ 
tion  the  United  States  of  America  is  named  both  as  the 
petitioner  and  as  the  defendant.  The  Interstate  Commerce 
Commission  is  added  as  co-defendant,  although  there  seems 

1  Such  an  action  must  be  heard  by  a  three-judge  court,  U.  S.  Code,  title  28, 
sec.  47. 
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to  be  no  warrant  in  law  for  this  course.2  We  are  thus  con¬ 
fronted  with  an  anomaly, — a  suit  by  the  United  States  of 
America  against  the  United  States  of  America. 

The  United  States  is  not  a  mere  nominal  party  defendant. 
The  legislative  history  of  the  above-mentioned  statute  dem¬ 
onstrates  that  the  Congress  deliberately  and  intentionally 
provided  that  such  suits  should  be  brought  against  the 
United  States  and  that  this  requirement  was  no  inadvert¬ 
ence.  It  was  first  introduced  into  the  law  by  the  Act  which 
created  the  Commerce  Court  (Act  of  June  18, 1910,  Sec.  3., 
36  Stat.  539,  542).  The  provision  was  debated  at  length  on 
the  floor  of  each  House.  These  discussions  clearly  indicated 
that  it  was  the  intention  of  the  authors  of  the  legislation  that 
the  Attorney  General  of  the  United  States  should  appear  in 
behalf  of  the  United  States,  and  defend  the  action  of  the 
Interstate  Commerce  Commission.3  Attempts  were  made  to 
modify  this  provision  in  order  that  the  action  might  be 
brought  against  the  Interstate  Commerce  Commission, 
rather  than  against  the  United  States,  but  these  endeavors 
were  defeated. 

It  is  clearly,  therefore,  the  duty  of  the  Department  of 

1  The  law  authorizes  the  Commission  to  intervene  in  the  suit,  but  does  not 
provide  for  making  the  Commission  a  party  defendant  originally,  U.  S.  Code, 
title  28,  sec.  45a. 

*  Senator  Elihu  Boot  made  the  following  statement  on  the  floor  of  the  Sen¬ 
ate  (45  Cong.  Bee.  p.  4104)  : 

“The  Attorney  General  would  be  bound  upon  all  and  the  highest  consid¬ 
erations  of  his  professional  honor  and  his  official  duty  to  defend  the  order 
of  the  Interstate  Commerce  Commission  in  all  courts  having  jurisdiction 
to  review  it.” 

Representative  Townsend  said  on  the  floor  of  the  House  of  Bepresentativcs 
(45  Cong.  Bee.  p.  5525)  : 

««  *  *  wjjen  ^  (%,e.  an  order  of  the  Interstate  Commerce  Commission) 
is  attacked  it  becomes  the  duty  of  the  Attorney  General  to  defend.” 
Senator  Sutherland  (later  Mr.  Justice  Sutherland)  said  (45  Cong.  Bee.  p. 
6457): 

“The  order  of  the  Interstate  Commerce  Commission  is  quasi  legislative^ 
and,  as  I  have  said,  it  becomes,  in  substance  and  effect,  the  order  of  the 
Government  of  the  United  States,  and  it  simply  occurs  to  me  that  it  is 
more  fitting  that  the  action  to  have  the  order  declared  invalid  as  invading 
the  constitutional  rights  of  the  railroad  company  should  proceed  against 
the  Government  of  the  United  States  than  it  is  to  have  it  proceed  against 
the  Interstate  Commerce  Commission.” 
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Justice  to  defend  the  order  of  the  Interstate  Commerce 
Commission.  Necessarily,  the  Department  may  not  be  on 
both  sides  of  the  case.  Yet  an  examination  of  the  petition 
filed  by  the  United  States,  and  of  the  answer  filed  in  its  be¬ 
half,  indicates  that  both  pleadings  were  signed  by  the  same 
Assistant  Attorney  General. 

No  person  may  sue  himself,  Lord  v.  Veazie,  8  How.  250; 
Cleveland  v.  Chamberlain,  66  U.S.  419;  Wood  Paper  Co.  v. 
Heft,  8  Wall.  333.  This  principle  is  applicable  to  the 
United  States.  The  Government  may  not  sue  itself.  This 
is  true  even  if  the  nominal  plaintiff  is  a  party  who  is 
subrogated  to  the  rights  of  the  Government,  Globe  &  Rut¬ 
gers  Fire  Ins  Co.  v.  Hines,  273  Fed.  774,  777 ;  Defense 
Supplies  Corp.  v.  United  States  Lines  Co.,  148  F.  (2d)  311. 

In  Globe  £  Rutgers  Fire  Ins.  Co.  v.  Hines,  supra,  the 
court  stated  (p.  777) : 

4 ‘It  is  elementary  that  the  same  person  cannot  be 
both  plaintiff  and  defendant  at  the  same  time  in  the 
same  action.  It  is  incongruous  that  the  same  person 
should  direct  and  conduct  both  the  prosecution  and 
the  defense  of  the  same  suit,  no  matter  in  what 
capacity  he  may  appear.” 

It  may  be  observed  in  this  connection,  that  the  United 
States  of  America  always  acts  in  a  sovereign  capacity.  It 
does  not  have  separate  governmental  and  proprietary  ca¬ 
pacities,  Graves  v.  N.  Y.  ex  rel.  0  ’Keefe,  306  U.S.  466, 477. 4 

The  foregoing  rules  are  but  applications  of  the  general 
doctrine  that  Federal  courts  may  deal  only  with  actual 
cases  and  controversies,  Muskrat  v.  United  States,  219  U.S. 
346;  Aetna  Life  Ins.  Co.  v.  Haworth,  300  U.S.  227,  239- 
241.  Naturally  there  cannot  be  a  controversy  if  the  same 
party  is  both  plaintiff  and  defendant.  If  attorneys  repre¬ 
senting  the  Department  of  Justice  appear  on  both  sides 
of  the  same  case,  there  is  no  actual  controversy,  but  merely 
a  discussion  or  debate  of  a  moot  question. 

It  is  the  view  of  this  court,  therefore,  that  this  action 

4  United  States  v.  Eorovoitz,  267  TJ.  S.  458,  which  holds  to  the  contrary, 
must  be  deemed  to  have  been  overruled  by  Graves  v.  N.  Y.  ex  reL  O'Keefe, 
cited  in  the  text. 
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may  not  be  maintained,  as  the  United  States  of  America  is 
both  plaintiff  and  defendant.  This  conclusion  is  accentu¬ 
ated  by  the  fact  that  it  is  the  duty  of  the  Department  of 
Justice  under  the  statute  to  defend  the  action  of  the  Inter¬ 
state  Commerce  Commission. 

The  cases  on  which  the  Government  relies  are  not  in 
point.  In  Interstate  Commerce  Commission  v.  M echling, 
330  U.  S.  567,  573,  the  plaintiffs  in  the  action  brought  be¬ 
fore  the  three-judge  court  were  A.  L.  Mechling,  a  water 
carrier,  the  Inland  Waterways  Corporation,  and  the  Sec¬ 
retary  of  Agriculture.  The  latter  was  authorized  by  a  spe¬ 
cific  statutory  provision  to  seek  judicial  relief  with  respect 
to  rates  and  charges  for  the  transportation  of  farm  prod¬ 
ucts.  Consequently,  it  was  not  a  case  in  which  the  United 
States  was  both  plaintiff  and  defendant. 

In  United  States  v.  Public  Utilities  Commission ,  151  F. 
(2d)  609,  a  direct  appeal  was  taken  from  an  order  of  an 
administrative  agency.  This  case,  too,  did  not  involve  a 
situation  in  which  the  same  party,  the  United  States  of 
America,  was  both  plaintiff  and  defendant. 

It  is  further  urged  that  an  order  of  the  Interstate  Com¬ 
merce  Commission  of  the  type  involved  in  this  case  is  not 
reviewable  in  an  action  brought  before  a  three- judge  stat¬ 
utory  court.  This  position  is  clearly  sustained  by  Ash¬ 
land  Coal  &  Ice  Co .  v.  United  States,  61  F.  Supp.  708; 
affirmed  325  U.  S.  840,  in  which  Judge  Dobie  wrote  an 
exhaustive  and  persuasive  opinion.  It  is  argued,  however, 
that  this  decision  has  been,  in  effect,  overruled  in  El  Dorado 
Oil  Works  v.  United  States,  328  U.  S.  12.  The  opinion  in 
the  El  Dorado  case  does  not  refer  to  the  Ashland  case. 
Whether  the  Ashland  case  must  be  deemed  overruled,  need 
not  be  decided,  in  view  of  the  disposition  heretofore  indi¬ 
cated. 

It  has  been  suggested  that  unless  the  United  States  of 
America  may  maintain  this  action,  it  is  without  a  remedy. 
This  contention  is  hardly  well  founded,  because  the  United 
States  has  the  opportunity  of  electing  the  other  alternative 
remedy  provided  by  the  statute,  namely,  to  bring  suit 
against  the  common  carriers  in  the  United  States  District 
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Conrt.  Under  any  circumstances,  this  Court  must  enforce 
the  will  of  the  Congress,  which  clearly  did  not  contemplate 
or  intend  to  permit  a  suit  by  the  United  States  of  America 
against  the  United  States  of  America,  to  review  an  order 
of  the  Interstate  Commerce  Commission.  If  the  situation 
here  presented  is  a  castes  omissus,  the  remedy  lies  solely 
wth  the  legislative  branch  of  the  Government. 

I 

In  view  of  the  foregoing  considerations,  we  do  not  reach 
the  merits  of  the  case. 

Judgment  dismissing  the  complaint. 

Bennett  Champ  Clark, 

Justice. 


June  28, 1948. 


Matthew  F.  McGuire, 

Justice. 

Alexander  Holtzoff, 

Justice. 


District  Court  of  the  United  States 
for  the  District  of  Columbia 

t 

(File  Endorsement 
Omitted) 

United  States  of  America, 

Plaintiff, 

Civil  Action  No.  4729-47 


v. 

Interstate  Commerce  Commission  and 
United  States  of  America, 

Defendants. 

Order  Dismissing  Complaint — Filed  July  26,  1948 

This  cause  came  on  for  hearing  on  the  answer  of  the 
United  States,  The  Interstate  Commerce  Commission  and 
the  intervening  defendants,  and  the  Court  having  heard 
the  argument  of  counsel  and  being  fully  advised, 
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It  Is  Ordered  that  the  complaint  be  and  it  is  hereby  dis¬ 
missed. 

Dated  Jnly  1,  1948. 

Bennett  Champ  Clark 

Associate  Justice, 

United  States  Court  of  Appeals  for 
the  District  of  Columbia. 

Alexander  Holtzoff 

Associate  Justice, 

District  Court  of  the  United  States 
for  the  District  of  Columbia. 

Matthew  F.  McGuire 

Associate  Justice, 

District  Court  of  the  United  States 
for  the  District  of  Columbia. 

Approved  as  to  form 

David  0.  Mathews 

Special  Assistant  to  the  Attorney  General. 

In  the  District  Court  of  the  United  States 

(Title  Omitted) 

(File  Endorsement  Omitted) 

Petition  for  Appeal — Filed  Aug.  25  1948 

The  United  States  of  America,  plaintiff  in  the  above 
cause,  considering  itself  aggrieved  by  the  final  judgment 
of  this  Court  entered  on  the  26th  day  of  July,  1948,  does 
hereby  pray  an  appeal  from  said  final  judgment  to  the 
Supreme  Court  of  the  United  States.  Pursuant  to  Rule 
12  of  the  Rules  of  the  Supreme  Court  the  plaintiff  pre¬ 
sents  to  this  Court  herewith  a  statement  showing  the 
basis  of  jurisdiction  of  the  Supreme  Court  to  entertain  an 
appeal  in  this  cause. 

The  particulars  wherein  plaintiff  considers  the  judgment 
erroneous  are  set  forth  in  the  assignment  of  errors  and 
prayer  for  reversal  accompanying  this  petition,  to  which 
reference  is  hereby  made. 
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Plaintiff  prays  that  this  appeal  may  be  allowed  and  that 
citation  be  issued  as  provided  by  law,  and  that  a  tran¬ 
script  of  the  record,  proceedings,  and  documents  upon 
which  said  judgment  was  based,  duly  authenticated,  be 
sent  to  the  Supreme  Court  of  the  United  States  under  the 
rules  of  said  Court  in  such  cases  made  and  provided. 

Herbert  A.  Bergson 
Assistant  Attorney  General 
James  E.  Kilday 
David  0.  Mathews 
Special  Assistants  to  the 

Attorney  General 

Dated  this  25  day  of  August,  1948. 

In  the  District  Court  of  the  United  States 
(Title  Omitted) 

(File  Endorsement  Omitted) 

Order  Allowing  Appeal— Filed  Aug .  25, 1948 

In  the  above  case  the  United  States  of  America,  plain¬ 
tiff,  having  made  and  filed  its  petition  praying  an  appeal 
to  the  Supreme  Court  of  the  United  States  from  the  final 
judgment  of  this  Court  entered  in  this  cause  on  the  26th 
day  of  July,  1948,  and  having  also  made  and  filed  its 
petition  for  appeal,  assignment  of  errors  and  prayer  for 
reversal,  and  statement  of  jurisdiction,  and  having  in  all 
respects  conformed  to  the  statutes  and  rules  in  such  cases 
made  and  provided, 

It  Is  Therefore  Ordered  and  Adjudged 
That  the  appeal  be  and  the  same  is  hereby  allowed  as 
prayed  for. 

Alexander  Holtzoff 

Associate  Justice 

Dated  this  25th  day  of  August,  1948. 
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United  States  of  America,  ss  : 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Judges  of  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia, 

Greeting: 

Whereas,  lately  in  the  United  States  District  Court  for 
the  District  of  Columbia,  before  you,  or  some  of  you,  in  a 
cause  between  the  United  States  of  America,  Plaintiff,  and 
Interstate  Commerce  Commission  and  United  States  of 
America,  Defendants,  Civil  Action  No.  4729-47,  wherein 
the  judgment  of  the  said  District  Court,  entered  in  said 
cause  on  the  26th  day  of  July,  A.D.  1948,  is  in  the  following 
words,  viz: 

“This  cause  came  on  for  hearing  on  the  answer 
of  the  United  States,  the  Interstate  Commerce 
Commission  and  the  intervening  defendants,  and  the 
Court  having  heard  the  argument  of  counsel  and 
being  fully  advised, 

It  is  ordered  that  the  complaint  be  and  it  is  hereby 
dismissed.” 

as  by  the  inspection  of  the  transcript  of  the  record  of 
the  said  District  Court,  which  was  brought  into  the 
Supreme  Court  of  the  United  States  by  virtue  of  an  appeal, 
agreeably  to  the  act  of  Congress,  in  such  case  made  and 
provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  forty- 
eight,  the  said  cause  came  on  to  be  heard  before  the  said 
SUPREME  COURT,  on  the  said  transcript  of  record,  and 
was  argued  by  counsel: 

On  consideration  whereof,  It  is  now  here  ordered  and 
adjudged  by  this  Court  that  the  judgment  of  the  said 
District  Court,  in  this  cause  be,  and  the  same  is  hereby, 
reversed. 

And  It  Is  Further  Ordered  that  this  cause,  be,  and  the 
same  is  hereby,  remanded  to  the  said  District  Court  for 
further  proceedings  in  conformity  with  the  opinion  of  this 
Court. 


June  20,  1949 
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Yon,  therefore,  are  hereby  commanded  that  snch  further 
proceedings  be  had  in  snch  cause,  in  conformity  with  the 
opinion  and  judgment  of  this  Court,  as  according  to  right 
and  justice,  and  the  laws  of  the  United  States,  ought  to  be 
had,  the  said  appeal  notwithstanding. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief  Justice 
of  the  United  States,  the  twenty-first  day  of  July,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  forty-nine. 

Charles  Elmore  Cropley 
Clerk  of  the  Supreme  Court 
of  the  United  States 
By  Hugh  W.  Barr,  Deputy 

In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

•  •  • 

Order  on  Mandate 

Petitioner  in  the  above  entitled  action  having  appealed 
to  the  Supreme  Court  of  the  United  States  from  the  judg¬ 
ment  and  order  of  this  court  entered  on  July  26, 1948,  which 
dismissed  the  complaint  in  the  above  entitled  action,  and 
said  appeal  having  come  on  to  be  heard  before  the  Supreme 
Court  of  the  United  States,  and  said  judgment  having  been 
reversed  by  the  Supreme  Court  of  the  United  States,  and 
the  Supreme  Court  of  the  United  States  having  on  July  22, 
1949,  issued  its  mandate  wherein  it  reversed  the  said  judg¬ 
ment  of  this  court,  and  the  said  mandate  having  been  filed, 

Now,  on  motion  of  James  C.  Moore,  Attorney  for  Peti¬ 
tioner,  it  is 

Ordered,  Adjudged  and  Decreed  that  the  said  mandate  of 
the  Supreme  Court  of  the  United  States  reversing  the  judg¬ 
ment  of  this  court  be,  and  the  same  hereby  is,  made  the 
judgment  of  this  court, 

And  it  is  Further  Ordered,  Adjudged  and  Decreed  that 
the  judgment  of  this  court  heretofore  entered  herein  on  July 
26, 1948,  be,  and  the  same  hereby  is,  in  all  respects,  vacated 
and  set  aside,  and  that  the  complaint  be  and  the  same  hereby 
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is  restored  to  the  docket  and  shall  come  on  for  hearing  in 
due  course, 

And  it  is  Further  Ordered,  Adjudged  and  Decreed  that 
the  order  entered  herein  on  April  12,  1948,  convening  a 
three-judge  court,  be,  and  hereby  is,  vacated,  and  the  com¬ 
plaint,  as  hereby  restored  to  the  docket  shall  come  on  for 
hearing  in  due  course  before  this  court  as  ordinarily  con¬ 
stituted. 


In  the  United  States  District  Court 
for  the  District  of  Columbia 

•  *  • 

Pretrial  Proceedings 
Statement  of  Nature  of  Case  : 

This  is  a  proceeding  to  set  aside  and  enjoin  an  order 
made  by  the  Interstate  Commerce  Commission  on  July  25, 
1947,  dismissing  a  complaint  that  had  been  filed  by  the  peti¬ 
tioner  against  certain  railroads  on  April  15,  1944.  Peti¬ 
tioner  contends  that  during  the  war  the  tariffs  of  several 
railroads  serving  the  port  of  Norfolk,  Virginia  provided 
that  the  expense  of  transferring  export  and  import  goods 
from  railroad  cars  to  piers  and  from  piers  to  railroad  cars 
at  that  port  would  be  borne  by  the  railroads;  that  in  lieu 
of  actually  providing  the  piers  and  performing  this  han¬ 
dling  service  the  railroads  generally  paid  certain  terminal 
operating  companies  4  cents  per  hundred  pounds  of  freight 
handled  by  them  for  the  railroads;  that  after  the  Govern¬ 
ment  took  over  certain  piers  at  Norfolk,  it  began  to  provide 
the  pier  facilities  and  perform  the  handling  service  on 
freight  moving  over  those  piers  and  requested  the  railroads 
to  make  the  Government  an  allowance  equal  to  the  amount 
that  they  had  been  paying  to  the  terminal  operator  for  those 
facilities  and  services;  that  the  railroads  refused  to  make 
the  allowance ;  that  the  Government  then  requested  the  rail¬ 
roads  to  perform  the  services  and  that  this  request  was  also 
refused  by  the  railroads. 

The  United  States  filed  a  complaint  with  the  Interstate 
Commerce  Commission  alleging  that  the  refusal  to  perform 
the  services  or  make  an  allowance  therefor  was  unjust,  un- 
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reasonable,  discriminatory,  excessive,  and  in  violation  of 
certain  sections  of  the  Interstate  Commerce  Act,  and  sought 
reparations  on  account  of  the  alleged  unlawful  exactions. 
The  Commission  denied  reparations  and  dismissed  the 
Government’s  complaint. 

Petitioner  seeks  to  set  aside  and  enjoin  the  Commission’s 
order  on  the  grounds  that  the  Commission’s  conclusions 
were  not  supported  by  its  findings,  that  the  findings  were 
not  supported  by  any  substantial  evidence,  that  the  order 
was  based  on  a  misapplication  of  law  and  was  otherwise 
arbitrary,  capricious  and  without  support  in  and  contrary 
to  law  and  the  evidence. 

Defendants  claim  that  the  Commission’s  conclusions  are 
based  upon  adequate  findings,  supported  by  substantial  evi¬ 
dence,  and  are  not  contrary  to  law;  and  its  order,  therefore, 
is  sustainable  under  the  “administrative  finality”  doctrine. 

Stipulations  : 

Parties  agree  that  the  case  in  this  Court  is  not  to  be  heard 
and  decided  on  its  merits  de  novo,  and  that  review  by  this 
Court  is  limited  to  consideration  of  such  matters  as  may  be 
considered  in  actions  to  set  aside  other  orders  of  the  Inter¬ 
state  Commerce  Commission  made  after  hearing. 

The  certified  copy  of  the  record  introduced  in  evidence  in 
this  Court  on  May  5,  1948,  and  returned  by  the  Supreme 
Court  for  use  by  this  Court  in  disposing  of  this  case  on 
its  merits,  is  a  true  and  correct  copy  and  constitutes  the 
entire  record  of  the  proceeding  before  the  Interstate  Com¬ 
merce  Commission  in  the  case  entitled  United  States  of 
America  v.  Aberdeen  and  Rockfish  Railroad  Company,  et 
<d..  Docket  No.  29117. 

Petitioner’s  brief  will  be  filed  with  the  Court  and  copies 
sent  to  defendants  on  January  20, 1950;  defendants’  briefs 
will  be  filed  on  February  18,  1950;  and  petitioner’s  reply 
brief  will  be  filed  on  March  8, 1950. 

The  case  to  be  set  down  for  argument  at  the  Court’s 
convenience  some  time  after  March  8, 1950. 

Bolitha  J.  Laws 

Pretrial  Justice 


Dated  December  15, 1949. 
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Civil  Action  No.  4729—17. 

In  the  United  States  District  Conrt 
for  the  District  of  Columbia 

United  States  of  America,  petitioner 


v. 

Interstate  Commerce  Commission,  et  al.,  defendants 

Memorandum 

Morris,  J.  This  is  a  proceeding  in  which  the  petitioner 
seeks  a  determination  that  a  certain  order  of  the  Inter¬ 
state  Commerce  Commission,  dated  July  25, 1947,  is  unlaw¬ 
ful,  arbitrary,  carpricious,  and  without  support  in  and  con¬ 
trary  to  the  law  and  evidence.  The  petition  further  asks 
that  a  perpetual  injunction  setting  aside  and  annuling  said 
order  be  granted,  and  that  the  cause  be  remanded  to  the 
Interstate  Commerce  Commission  for  further  action.  Sub¬ 
sequent  to  the  filing  of  these  proceedings  in  this  Court, 
a  three-judge  court  was  convened,  which,  upon  motion  of 
the  defendants,  dismissed  the  petition  upon  the  ground 
that  the  United  States  of  America  could  not  maintain  the 
proceedings  as  petitioner,  as  it  was  required  by  law  to  be 
a  defendant  in  such  proceedings,  and  to  defend  the  action 
of  the  Interstate  Commerce  Commission.  Upon  appeal, 
the  order  of  such  three-judge  court  was  reversed  by  the 
Supreme  Court,  which  held  that  the  United  States  could 
maintain  a  proceeding  in  a  District  Court  to  be  heard  in 
due  course,  not  by  a  three-judge  court.  Upon  remand,  the 
cause  came  on  for  hearing  upon  the  record  of  the  proceed¬ 
ings  in  the  Interstate  Commerce  Commission,  oral  argu¬ 
ments  of  counsel  for  all  parties,  and  upon  briefs  submitted. 

The  controversy  before  the  Interstate  Commerce  Com¬ 
mission  and  in  this  Court  resulted  from  the  failure  of  the 
defendant  railroads  serving  the  Port  of  Norfolk,  Virginia, 
to  make  an  allowance  for  wharfage  and  handling  charges 
on  freight  shipped  by  the  Government  to  Army  Base  Piers 
1  and  2,  Norfolk,  Virginia,  for  export,  subsequent  to  June 
15,  1942,  when  the  United  States  Army  took  over  the 
operation  of  such  piers,  and  during  the  period  said  piers 
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were  being  operated  by  the  Army.  These  piers  were  con¬ 
structed  by  the  United  States  Army  in  the  latter  part  of 
World  War  I  and  completed  shortly  after  the  prosecution 
of  that  war.  The  piers  were  then  leased  by  the  Govern¬ 
ment  to  the  city  authorities  of  Norfolk,  Virginia,  for  oper¬ 
ation  as  public  piers,  which  lessee  was  succeeded  by  a  cor¬ 
poration,  also  operating  the  piers  as  public  facilities,  which 
in  turn  was  succeeded  by  the  Transport  Trading  and  Ter¬ 
minal  Corporation,  which  corporation  was  operating  the 
said  piers  at  the  time  the  Army  determined,  on  account  of 
the  war  conditions,  to  take  over  their  operation.  At  the 
time  of  the  cancellation  of  the  lease  of  the  piers  to  the 
Transport  Trading  and  Terminal  Corporation,  that  com¬ 
pany  acted  as  a  public  wharfinger  and  as  agent  and 
servant  of  the  defendant  railroads  serving  the  Port  of 
Norfolk,  and  had  custody  of  all  freight  shipments  moving 
to  such  piers  for  export  or  coastwise  shipment.  Carload 
freight  was  switched  from  the  adjacent  yards  to  the  piers 
and  unloaded  for  shipside  delivery.  The  Norfolk  and 
Portsmouth  Belt  Line  Railroad  Company  handled  the 
movement  of  cars  consigned  to  the  piers  for  a  number  of 
the  defendant  railroads  for  unloading.  By  contract,  the 
defendant  railroads  agreed  to  pay  the  Transport  Trading 
and  Terminal  Corporation  a  wharfage  charge  of  1  cent 
per  hundred  pounds  and  a  handling  charge  for  unloading 
from  cars  to  the  pier  floor  of  3  cents  per  hundred  pounds 
on  all  traffic  shipped  for  export,  with  exceptions  as  to 
certain  types  of  freight  and  freight  moving  in  open  cars. 
The  Belt  Line  published  in  its  tariff  a  rate  for  shipside 
delivery  on  freight  moving  to  the  piers  operated  by  the 
Transport  Trading  and  Terminal  Corporation  which  in¬ 
cluded  these  wharfage  and  handling  charges.  Many  of 
the  defendant  railroads,  by  reference  to  the  Belt  Line  tariff, 
agreed  to  absorb  such  handling  charges  in  their  line 
haul  rate.  Others  of  the  defendant  railroads,  by  their 
own  tariffs,  made  the  same  absorption.  After  the  Govern¬ 
ment  took  over  the  operation  of  the  piers  and  assumed 
exclusive  direction  for  the  movement  of  cars  from  the 
storage  tracks  adjacent  to  the  piers  and  the  unloading  of 
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all  freight,  it  demanded  that  the  1  cent  per  hundred  pounds 
wharfage  and  the  3  cents  per  hundred  pounds  handling 
charges  be  allowed  or  paid  by  the  defendant  railroads  in 
lieu  of  that  service  which  had  previously  been  performed 
by  the  Transport  Trading  and  Terminal  Corporation.  This 
the  defendant  railroads  declined  to  do.  Demand  was 
thereupon  made  upon  the  defendant  railroads  to  perform 
the  services  for  which  such  charges  had  theretofore  been 
allowed,  it  being  stated  that  such  demand  was  made  for 
the  purposes  of  the  proceedings  then  contemplated  before 
the  Intertsate  Commerce  Commission.  The  defendant  rail¬ 
roads  insist  that,  in  the  situation  existing,  with  traffic,  due 
to  war  conditions,  ten  times  greater  than  normal  being 
handled  in  unusual  manner  to  meet  such  conditions,  and 
the  piers  being  operated  under  the  exclusive  direction  of 
the  Army,  and  not  by  their  agent,  such  services  could  not 
be  performed.  The  position  of  the  defendant  railroads 
was  and  is  that  the  export  rate  has  no  application  to  the 
movement  of  freight,  where  delivery  is  made  to  the  owner 
of  freight  instead  of  to  agents  of  the  carriers  for  export 
handling.  At  the  asking  of  the  Government,  however,  and 
under  the  provisions  of  Section  22  of  the  Interstate  Com¬ 
merce  Act,  the  defendant  railroads  did  allow  the  export 
rate  on  freight  moving  to  Army  Piers  1  and  2,  Norfolk, 
Virginia,  which  rate  is  lower  than  the  domestic  rate  which 
would  ordinarily  apply  to  freight  delivered  to  the  owner 
of  such  freight  for  handling,  even  though  it  was  ultimately 
to  be  exported.  The  railroads,  however,  declined,  in  addi¬ 
tion  to  the  allowance  of  this  more  favorable  rate,  to  per¬ 
form  the  accessorial  services  covered  by  the  4  cents  per 
hundred  pounds  here  in  controversy. 

Such  was  substantially  the  status  of  the  controversy 
when  hearings  were  had  before  the  Examiner  of  the  Inter¬ 
state  Commerce  Commission.  Substantial  testimony  was 
taken  and  numerous  exhibits  placed  in  evidence.  The  Ex¬ 
aminer’s  report,  after  reviewing  much  of  the  evidence 
and  applicable  law,  concluded  that  the  complaint  should 
be  dismissed.  A  hearing  was  had  before  Division  2  of  the 
Comimssion,  consisting  of  three  Commissioners,  as  a  result 
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of  which  that  Division,  one  Commissioner  dissenting,  sus¬ 
tained  the  exceptions  to  the  Examiner’s  report,  and  found 
that  the  export  rate,  without  the  allowance  of  the  wharf¬ 
age  and  handling  charges,  was  unreasonable  and  unjustly 
discriminatory,  and  that  such  allowance  should  be  made 
with  respect  to  freight  already  handled  and  with  respect 
to  any  future  shipments  of  such  freight.  Upon  reconsider¬ 
ation  by  the  Commission,  four  Commissioners  dissenting, 
the  action  of  Division  2  was  overruled  and  the  complaint 
dismissed.  Upon  reargument  before  the  Commission,  five 
Commissioners  dissenting,  the  action  dismissing  the  com¬ 
plaint  was  affirmed,  and  the  order  complained  of  in  these 
present  proceedings  was  entered. 

The  position  of  the  Government  before  the  Commission, 
as  here,  is  grounded  principally  upon  two  propositions: 
First,  that  the  publication  of  the  tariff  quoting  rates  for 
shipside  delivery,  including  wharfage  and  handling 
charges,  to  the  two  piers  here  involved  as  the  piers  of  the 
Transport  Trading  and  Terminal  Corporation,  created  an 
obligation  either  to  perform  those  services  or  make  a  4 
cents  per  hundred  pounds  allowance  in  lieu  thereof,  because 
such  tariff  provisions  was  a  designation  of  the  terminal 
facility  rather  than  the  operator  of  the  terminal  facility. 
It  is  also  insisted  by  the  Government  that  the  failure  to 
perform  the  accessorial  services  or  make  the  allowance  in 
lieu  thereof,  which  by  contract  had  been  theretofore  paid 
by  the  defendant  railroads  to  the  corporation  operating 
the  terminal  facility  as  a  public  wharfinger,  was  a  dis¬ 
crimination  against  the  Government,  resulting  in  an  unjust 
enrichment  in  that  the  defendant  railroads  were  paid  in 
their  freight  rate  for  services  they  did  not  perform.  The 
contentions  of  the  Government  are  well  pointed  up  by  their 
alternative  asking  for  relief  before  the  Commission  that 
the  defendant  railroads  be  required  to  publish  a  tariff  sep¬ 
arating  the  factors  of  the  line  haul  rate  and  the  wharfage 
and  handling  charges. 

Apart  from  the  origin  and  history  of  export  rates,  and 
the  inclusion  of  certain  acecssorial  services  without  addi¬ 
tional  charges  therein,  the  construction  of  the  tariff  provi- 
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sions  sought  by  the  Government  does  not  appear  to  be 
unreasonable.  The  question  of  alleged  discrimination  must 
also  be  answered  with  reference  to  the  origin  and  history 
of  such  practice.  While,  in  recent  years,  the  revision  of 
domestic  freight  rates  has  been  largely  brought  about  with 
relative  distances  as  the  major  determining  factor,  this  is 
not  so  with  respect  to  export  rates.  Too  many  considera¬ 
tions  of  competition,  not  only  between  railroad  and  other 
carriers  at  the  same  port,  but  between  the  different  ports 
in  the  North  Atlantic,  the  South  Atlantic  and  Gulf  ports, 
and  between  the  ports  of  those  sections  and  Canadian  ports 
have  all  contributed  to  the  extraordinary  eccentricity  of 
export  freight  rates.  The  upshot  is  that,  using  Baltimore 
as  a  base  for  North  Atlantic  export  freight  rates,  such 
rates  to  Philadelphia,  New  York  and  Boston  are  arrived 
at  by  adding  to  the  Baltimore  domestic  rate,  and  Norfolk, 
which  is  a  considerably  longer  haul  from  the  basic  points 
of  origin  than  is  Baltimore,  has  its  export  rates  fixed  sub¬ 
stantially  the  same  as  the  domestic  rate  to  Baltimore.  The 
result  is  that  the  export  rate  to  Norfolk  is  approximately 
9  per  cent  less  than  domestic  rates  to  that  point.  For  im¬ 
port,  export  and  coatswise  shipping,  these  various  ports 
employ  certain,  but  not  the  same,  accessorial  services,  for 
which  charges  generally  are  not  made  in  addition  to  the 
line  haul  export  rate.  Effort  has  been  made  in  the  past 
to  have  these  charges  separated  from  the  line  haul  rate, 
but  the  Interstate  Commerce  Commission,  after  extended 
study,  determined  that  the  stability  of  the  rates  would  be 
impaired  by  such  separation.  Such  accessorial  services 
between  railroad  carriers  and  ship  are  not  a  part  of  the 
carrier’s  responsibility  as  such.  Such  responsibility, 
where  it  exists,  arises  only  by  virtue  of  published  tariff 
rates.  Where  freight  is  consigned  from  an  inland  point 
for  export  or  coastwise  shipping,  or  where  importation  of 
freight  is  destined  to  an  inland  point,  ordinarily  the  owner 
of  the  freight  is  not  present  at  the  port,  and  cannot  perform 
the  service  of  unloading  carload  freight  and  arrange  for 
the  wharfage  over  which  the  freight  must  move  to  or  from 
the  ship.  Railroad  carriers,  to  meet  this  situation,  although 
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not  required  by  their  duty  as  a  common  carrier  to  do  so, 
in  some  instances  constructed  their  own  piers  and  wharfs, 
performing  for  the  owner  of  the  freight  the  transfer  serv¬ 
ices  which  the  owner  could  not  himself  perform.  Again, 
the  competition  between  ports  brought  about  the  con¬ 
struction  and  operation  of  piers  by  public  wharfingers,  who 
held  themselves  out  to  serve  the  public  generally,  includ¬ 
ing  railroad  carriers  who  did  not  have  their  own  facilities 
for  such  service.  The  absorption  of  the  wharfage  and 
handling  charges  on  such  piers,  railroad  or  public,  have 
never  included  all  export  freight,  excluding,  among  other 
types,  such  freight  as  could  be  unloaded  from  the  cars  by 
ship’s  tackle.  Not  only  has  the  export  rate,  whether 
including  wharfage  and  handling  allowances  or  not,  been 
limited  as  to  the  character  of  the  freight,  but  it  has  also 
always  been  limited  to  that  situation  where  the  railroad 
carrier  itself,  or  through  its  agent,  has  had  the  custody  of 
the  freight  passing  from  the  line  haul  carrier  to  the  ship, 
or  vice  versa.  This  practice  is  so  definitely  fixed  that  even 
in  the  case  of  the  public  wharfingers  at  the  Port  of  Nor¬ 
folk,  including  the  Transport  Trading  and  Terminal  Cor¬ 
poration,  which  operated  the  piers  here  involved  prior  to 
their  operation  by  the  Army,  contract  limitations  provide 
that  neither  the  export  rate  nor  any  allowance  for  wharf¬ 
age  and  handling  shall  be  allowed  or  paid  to  such  public 
wharfingers  with  respect  to  freight  of  which  such  public 
wharfinger  is  the  owner.  Many  owners  of  freight  have 
constructed  and  operate  their  own  private  piers  and 
wharfs.  For  their  own  convenience,  and  to  meet  their 
own  peculiar  needs,  they  receive  carload  freight,  make  the 
unloadings,  provide  such  storage  as  necessary,  and  per¬ 
form  all  handling  incident  to  its  transshipment  by  vessel. 
Where  the  owner  of  such  freight,  for  his  own  convenience 
and  to  meet  his  own  particular  needs,  performs  those  serv¬ 
ices,  which  would  otherwise  be  performed  by  the  rail  car¬ 
rier  or  its  agent,  he  cannot  recover  any  payment  or  allow¬ 
ance  for  such  accessorial  services.  It  cannot  be  doubted 
that,  because  of  the  exigencies  of  war,  the  movement  of 
freight  over  the  two  army  piers  here  in  question  had  to 
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be  handled  to  meet  the  convenience  and  peculiar  needs  of  the 
Government,  owner  of  the  freight,  under  its  sole  and  ex¬ 
clusive  direction.  The  movement  of  cars  to  the  pier  had 
to  be  such  as  to  suit  the  convenience  of  the  Government, 
and  not  the  convenience  of  the  rail  carriers.  The  loading 
of  ships  had  to  be  planned  and  executed  for  convoy  sailing 
times,  and  frequently  the  loading  of  one  ship  was  inter¬ 
rupted  to  enable  one  of  prior  urgency  to  be  handled.  Labor 
had  to  be  performed  not  only  with  all  civilians  available, 
but  more  often  than  not  troops  and  war  prisoner  labor  had 
to  be  employed.  Surely  these  extraordinary  war  condi¬ 
tions  had  to  be  met  by  the  National  Government,  and  not 
by  the  defendant  railroads,  and  it  is  equally  sure  that  it 
was  not  discrimination  against  the  Government  in  these 
circumstances  to  insist  that  it  be  treated,  with  respect  to 
wharfage  and  unloading  charges,  on  the  exact  parity  that 
a  private  owner  of  freight  would  be  treated.  Nevertheless, 
the  defendant  railroads  did  accord  to  the  Government  on 
its  freight  the  lower  export  rate  than  it  could  legally 
accord  to  private  parties  to  whom  was  made  delivery  of 
their  own  freight,  though  in  neither  case  were  the  acces¬ 
sorial  services  performed  or  payment  or  allowances  made 
therefor.  As  to  the  contention  that  the  Government  should 
be  treated  as  was  the  private  corporation  which  operated 
the  piers  before  the  Government  took  over  operation,  the 
short  answer  is  that  it  was  so  treated  in  that  in  neither 
case  did  the  defendant  railroads,  or  their  agents,  perform 
the  accessorial  services,  or  make  any  payment  or  allow¬ 
ance  therefor,  with  respect  to  its  own  freight. 

There  remains  only  then  the  question  as  to  whether  or 
not  the  export  rate,  without  the  performance  or  payment 
for  the  performance  of  the  accessorial  services,  was  unrea¬ 
sonable  and  unjust.  Unless  it  is,  there  is  no  unjust  enrich¬ 
ment.  The  Interstate  Commerce  Commission  has  deter¬ 
mined  that  it  was  not  unreasonable  or  unjust.  It  has 
further  found  that,  if  such  rate  were  further  lowered  by 
making  payment  or  allowance  for  the  accessorial  services, 
the  remaining  line  haul  rate  would  be  that  much  more 
below  the  limit  of  reasonableness.  There  is  nothing  inher- 
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ently  in  the  nature  of  export  freight  which  entitles  it  to 
move  at  a  lower  rate,  provided  discrimination  between 
shippers  is  avoided.  It  is  urged  by  the  Government  that 
an  export  rate  can  be  lower  than  a  domestic  rate  and  still 
be  unreasonable,  but  the  Interstate  Commerce  Commission 
has  pointed  out  that  no  showing  has  been  made  here  that 
the  export-  rate  involved  is  unreasonable,  and  has  found 
and  determined  that  it  is  not.  By  reference  to  the  com¬ 
parison  of  export  rates  and  the  domestic  rates  to  the  same 
points,  which  have  been  determined  to  be  reasonable,  and 
with  which  the  record  in  this  case  abounds,  it  cannot  be 
said  that  this  determination  is  not  supported  by  the  evi¬ 
dence,  or  that  it  is  arbitrary  or  capricious.  As  already 
stated,  the  structure  of  a  freight  rate,  such  as  is  here 
involved,  is  affected  by  many  and  complicated  factors.  It 
is  hard  to  conceive  of  anything  requiring  more  intimate 
knowledge  of  the  needs  of  rail  carriers  and  the  many  types 
of  competitive  freight  carriage,  the  needs  of  shippers  and 
the  flow  of  trade  through  the  various  competing  ports  than 
does  the  fair  and  objective  determination  of  a  proper  rate 
for  the  movement  of  freight  to  or  through  a  given  port. 
Practices  that  have  found  their  origin  and  development  in 
the  field  of  enterprise  and  competition  ought  not  to  be 
lightly  struck  down  by  any  authority  not  having  intimate 
and  continuing  responsibility  and  direction  in  the  field 
where  such  practices  are  employed.  This  is  primarily  the 
reason  the  Interstate  Commerce  Commission  was  brought 
into  being,  and  why  the  Congress  has  committed  to  its 
charge  the  determination  of  these  and  related  matters. 
There  has  been  a  marked  recognition  in  recent  years  that 
in  administrative  investigation  and  determination  is  to 
be  found  the  surest  way  of  informed  governmental  action, 
provided  such  action  is  safeguarded  by  judicial  review, 
which  should,  while  giving  great  weight  to  such  admin¬ 
istrative  determination,  unhesitatingly  demand  fair  treat¬ 
ment  of  the  parties  at  interest  and  prevent  any  action 
which  is  arbitrary  or  not  in  accordance  with  law.  It  is 
simply  unthinkable  that,  if  the  payment  and  allowance 
here  sought  by  the  Government  had  been  sought  by  a 


91 


private  party,  it  would  receive  any  favorable  considera¬ 
tion.  It  is  of  incomparable  importance  that,  where  the 
action  of  an  administrative  organ  of  the  Government 
makes  its  decision  after  fair  hearing  upon  evidence  ample 
to  support  it,  and  in  accordance  with  principles  long  recog¬ 
nized  to  be  applicable,  such  decision  should  not  be  dis¬ 
turbed  by  a  court  because  it  happens  not  to  give  financial 
advantage  to  the  Government  as  a  shipper  of  freight. 
Nothing  could  more  surely  lead  to  the  overthrow  of  con¬ 
fidence  in  the  proper  functioning  of  administrative  agen¬ 
cies,  upon  the  proper  working  of  which  the  successful 
operation  of  our  Government  so  largely  depends. 

The  action  of  the  Interstate  Commerce  Commission  was 
founded  upon  ample  evidence,  and  is  in  accordance  with 
law.  The  petition  will  be  dismissed. 

September  29, 1950  Jos.  A.  Morris,  Judge. 

In  the  United  States  District  Court 
for  the  District  of  Columbia 

*  •  * 

Order  Dismissing  Complaint 

This  cause  came  on  for  hearing  on  the  answers  of  the 
United  States,  the  Interstate  Commerce  Commission  and 
the  intervening  defendants,  and  the  Court  having  heard 
the  argument  of  counsel,  and  being  duly  advised  in  the 
premises, 

It  is  ordered  that,  the  complaint  be,  and  it  hereby  is, 
dismissed. 

Dated  October  3,  1950. 

Jos.  A.  Morris,  Judge 
United  States  District  Court 
for  the  District  of  Columbia 

In  the  United  States  District  Court 
for  the  District  of  Columbia 

(Caption  omitted) 

Notice  of  Appeal 

Notice  is  hereby  given  this  28th  day  of  November,  1950, 
that  the  United  States  of  America,  plaintiff  above  named, 
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hereby  appeals  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  from  the  judgment  of  this  Court 
entered  on  the  3rd  day  of  October,  1950  dismissing  the  peti¬ 
tion  herein. 

(Signatures  omitted) 

In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 

No.  10879 

#  *  * 

Statement  of  part  of  the  record  appellant  intends 
to  print  in  the  appendix  to  its  brief. 

Appellant  intends  to  print  the  following  parts  of  the 
record  on  appeal  in  the  above-captioned  case  in  the  appen¬ 
dix  to  its  brief : 

1.  Petition  to  enjoin  and  set  aside  order  of  the  Interstate 
Commerce  Commission,  with  four  appendices ; 

2.  Answer  of  Interstate  Commerce  Commission; 

3.  Answer  of  the  United  States  of  America; 

4.  Motion  of  Pennsylvania  Railroad  Company,  et  al.,  to 
intervene  as  defendants ; 

5.  Order  granting  leave  to  intervene ; 

6.  Answer  of  Intervenors; 

7.  Application  for  three-judge  court ; 

8.  Order  convening  three-judge  court ; 

9.  Opinion  of  the  Court,  filed  June  28, 1948 ; 

10.  Order  dismissing  complaint  entered  on  July  26, 1948; 

11.  Petition  for  appeal  to  Supreme  Court ; 

12.  Order  allowing  appeal ; 

13.  Mandate  of  the  Supreme  Court,  issued  July  22, 1950 ; 

14.  Order  on  the  mandate ; 

15.  Pretrial  Order,  dated  December  15, 1949 ; 

16.  Memorandum  opinion  filed  September  29,  1950; 

17.  Order  and  judgment  dismissing  complaint,  entered 
October  3,  1950 ; 

18.  Notice  of  appeal,  filed  November  28, 1950; 

19.  Designation  of  record  on  appeal; 
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20.  Docketing  of  appeal,  January  2, 1951 ; 

21.  Proceedings  before  Interstate  Commerce  Commission 
in  Docket  29117,  consisting  of  the  following: 

(a)  Complaint  of  the  United  States  and  appen¬ 
dices; 

(b)  Reporter’s  transcript  of  hearing,  July  18  and 
19, 1944  at  Norfolk,  Virginia; 

(c)  Exhibits  1, 3, 4, 5, 6,  7, 8,  9, 12, 13, 14, 15, 16, 17, 
18,  19,  20,  21,  22,  24,  25,  27,  28,  29,  '30,  31,  33, 
34,35; 

(d)  The  examiner’s  proposed  report. 

Journal  Entries 
;  General  Docket 

Notice  of  Appeal  filed:  November  28,  1950 
1-2-51  Transcript  of  Record 

1-2-51  Transcript  of  Proceedings  before  Interstate  Com¬ 
merce  Commission  (4  vols.) 


Before  the 

Interstate  Commerce  Commission 


I.  C.  C.  Docket  No.  29117 
United  States  of  America,  Complainant 

v . 

Aberdeen  and  Rockfish  Railroad  Company,  et  al., 

Defendants 


Complaint — Filed  April  15 ,  1944 

The  United  States  of  America,  by  its  attorneys,  acting 
under  direction  of  the  Attorney  General  of  the  United 
States,  for  cause  of  complaint  against  the  persons  named 
in  Appendix  “A,”  which  is  attached  hereto  and  made  a 
part  hereof  as  if  fully  set  out  herein,  respectfully  shows : 
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I 

TJiat  each  of  the  defendants  named  in  Appendix  “A”  is 
a  common  carrier  by  railroad  engaged  in  the  transporta¬ 
tion  of  property  in  interstate  or  foreign  commerce  and  as 
such  is  subject  to  the  provisions  of  the  Interstate  Com¬ 
merce  Act. 

n 

I 

That  the  War  Department,  one  of  the  executive  depart¬ 
ments  of  the  Government  of  the  United  States,  in  the  per¬ 
formance  of  its  functions  and  in  the  prosecution  of  the  war, 
has  shipped,  is  presently  shipping  and  expects  to  continue 
to  ship  over  the  lines  of  the  defendants  a  substantial  volume 
of  goods  from  various  points  in  the  United  States  to  Nor¬ 
folk,  Virginia,  for  export  by  vessel  to  foreign  countries,  and 
has  shipped,  is  presently  shipping  and  expects  to  continue 
to  ship  over  the  lines  of  the  defendants  from  Norfolk,  Vir¬ 
ginia,  to  various  points  throughout  the  United  States  a 
substantial  volume  of  goods  which  have  been  imported  by 
vessel  from  foreign  countries.  Such  goods  consist  of  so 
many  different  items  that  it  is  impracticable  to  list  them 
in  this  complaint.  The  transportation  charges  on  such  ship¬ 
ments  have  been,  are,  and  will  continue  to  be  paid  or  borne 
by  the  complainant. 

m 

That  defendants  have  published  and  presently  maintain 
class  and  commodity  rates  which  apply  to  or  from  Norfolk, 
Virginia,  on  export,  import,  intercoastal  and  coastwise 
traffic,  which  originates  at  or  is  destined  to  points  through¬ 
out  the  United  States.  The  rates  and  charges  maintained 
by  the  defendants  on  such  traffic  and  the  tariffs  containing 
such  rates  and  charges  are  too  numerous  to  be  set  out  in 
full  herein,  and  for  that  reason  complainant  only  refers  to 
a  few  representative  tariffs,  to  wit : 

Central  Freight  Association  Freight  Tariff  No. 

490-B,  Agent  B.  T.  Jones’  I.  C.  C.  No.  3642. 

Central  Freight  Association  Freight  Tariff  No. 

218-N,  Agent  B.  T.  Jones’  I.  C.  C.  No.  3758. 
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Southern  Freight  Tariff  Bureau  Tariff  No.  705-F, 
Agent  R.  H.  Hoke’s  I.  C.  C.  No.  903. 

Western  Trunk  Lines’  Freight  Tariff  329-H,  Agent 
L.  E.  Kipp’s  L  C.  C.  No.  A-3475. 

Trunk  Line  Tariff  Bureau  Freight  Tariff  107-C, 
Agent  W.  S.  Curlett’s  I.  C.  C.  No.  A-767. 

IV 

That  the  rates  maintained  by  the  defendants  and  pub¬ 
lished  in  the  tariffs  referred  to  in  paragraph  III  above  on 
export,  import,  intercoastal,  and  coastwise  traffic,  except 
certain  traffic  from  or  to  points  in  Southern  territory,  are 
applicable  to  or  from  shipside  at  Norfolk,  Virginia,  either 
by  specific  designation  in  the  rate  tariffs  or  by  the  appli¬ 
cation  of  terminal  tariffs  published  and  maintained  by  the 
defendants.  The  terminal  tariffs  provide  generally  for 
the  absorption  of  wharfage  and  handling  charges  for  serv¬ 
ices  incident  to  effecting  receipt  or  delivery  of  freight  at 
shipside  on  traffic  which  originates  at  or  is  destined  to 
points  in  so-called  “absorption  territory,”  which,  as  de¬ 
fined  in  the  said  tariffs,  embraces  generally  all  points  in  the 
United  States  with  the  exception  of  certain  points  in 
Southern  territory.  The  terminal  tariffs  containing  the 
said  absorption  provisions  are : 

Atlantic  Coast  Line  Railroad  Company  Tariff  No. 
91-2A,  I.  C.  C.  No.  B-3068. 

Norfolk  and  Western  Railway  Company  Tariff 
GF  No.  23F,  I.  C.  C.  No.  9179. 

Norfolk  Southern  Railway  Company  Tariff  FTD 
338, 1.  C.  C.  No.  A-1148. 

Pennsylvania  Railroad  Company  Tariff  No.  1378- 

H,  I.  C.  C.  No.  2613. 

Seaboard  Air  Line  Railway  Company  Tariff  No. 
34-E,  I.  C.  C.  No.  A-8079. 

Southern  Railway  Company  Port  Charges  Tariff 
No.  10, 1.  C.  C.  No.  A-11013. 

Virginian  Railway  Company  Tariff  No.  1813-K, 

I.  C.  C.  No.  2196. 

The  absorption  provisions  published  and  maintained  by 
the  defendants  in  the  tariffs  referred  to  in  this  paragraph 
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have  been  since  June  15, 1942,  and  now  are  applicable  gen¬ 
erally  on  export,  import,  intercoastal  and  coastwise  traffic 
handled  over  certain  facilities  located  at  Norfolk,  Virginia, 
including  those  of  Lincoln  Tidewater  Terminals,  Incorpo¬ 
rated,  Lambert’s  Point  Docks,  Incorporated  (Lambert 
Point  Division),  and  the  Transport,  Trading  and  Terminal 
Corporation,  except  that  the  absorption  provisions  pub¬ 
lished  and  maintained  by  defendant  Norfolk  and  Western 
Railway  Company  have  not  applied  and  presently  do  not 
apply  on  traffic  handled  over  the  last  named  facility. 

V 

That  the  defendants,  by  the  provisions  of  tariffs  referred 
to  in  paragraph  IV  above  and  the  Norfolk  and  Portsmouth 
Belt  Line  Railroad  Company  Tariff  6-J,  L  C.  C.  No.  105, 
provides  generally  for  an  allowance  to  the  operators  of  said 
terminal  facilities  at  Norfolk,  Virginia,  including  the 
Transport,  Trading  and  Terminal  Corporation,  the  Lincoln 
Tidewater  Terminals,  Incorporated,  and  Lambert’s  Point 
Docks,  Incorporated,  of  one  cent  per  100  pounds  wharfage 
and  three  cents  per  100  pounds  handling  for  furnishing  the 
facilities  and  performing  the  services  on  shipments  of 
export,  import,  intercoastal,  and  coastwise  traffic  handled 
at  those  terminal  facilities.  Lincoln  Tidewater  Terminals, 
Incorporated,  operates  United  Nations  Depot  No.  9  under 
an  operating  contract  with  the  Army  Air  Corps.  The  traf¬ 
fic  handled  consists  principally  of  Army  Air  Corps  and 
lend-lease  material.  Under  the  terms  of  the  said  contract 
Lincoln  Tidewater  Terminals,  Incorporated,  as  contractor, 
furnishes  the  supervision  and  management  of  the  opera¬ 
tions  of  the  terminal  facilities  and  collects  and  accounts  for 
all  charges  imposed  by  the  Government  upon  the  use  of  the 
facilities. 

VI 

That  prior  to  June  15, 1942,  the  Transport,  Trading  and 
Terminal  Corporation  had  been  operating  the  facilities, 
identified  as  Army  Base  Piers  Nos.  1  and  2,  under  a  lease 
from  the  United  States  Maritime  Commission.  It  was  the 
practice  and  custom  of  the  defendants  to  utilize  the  facili- 
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ties  and  services  of  the  Transport,  Trading  and  Terminal 
Corporation  for  the  loading  and  unloading  of  water-borne 
traffic  moving  over  the  aforesaid  piers  and  to  pay  it  as 
such  terminal  operator  the  sum  of  one  cent  per  100  pounds 
wharfage  and  three  cents  per  100  pounds  for  handling 
services.  On  June  15,  1942,  because  of  war-time  require¬ 
ments  and  the  increased  volume  of  military  and  related 
traffic  requiring  precedence,  the  War  Department  assumed 
the  control  and  operation  of  the  said  facilities.  They  have 
been  and  are  available  and  are  used  for  the  handling  of 
traffic  of  the  United  States  of  America  and,  subject  to 
priorities  for  military  requirements,  of  private  shippers. 
The  operations  conducted  by  the  War  Department  at  these 
facilities  have  been  and  are  substantially  the  same  as  the 
operations  previously  conducted  by  the  Transport,  Trad¬ 
ing  and  Terminal  Corporation. 

vn 

That  military  demands  require,  and  the  defendants  here¬ 
in  are  under  a  duty  to  provide,  that  military  traffic  be  given 
precedence  and  that  it  be  handled  at  the  largest  and  best 
equipped  water  terminals,  with  due  regard  to  berthing 
space,  the  proximity  to  the  piers  of  adequate  warehousing 
facilities,  sources  of  labor  supply,  military  security,  and 
flexibility  to  meet  the  contingency  of  unforeseen  changes  in 
planned  schedules. 

vni 

That  for  much  of  the  period  since  June  15,  1942,  the 
terminal  facilities  at  Norfolk,  Virginia,  exclusive  of  Army 
Base  Piers  Nos.  1  and  2,  have  been  and  they  now  are  in¬ 
capable  of  handling  the  increased  volume  of  War  Depart¬ 
ment  and  other  governmental  and  commercial  water-borne 
traffic  that  has  been  and  is  being  moved  over  Ajrmy  Base 
Piers  Nos.  1  and  2.  The  defendants  do  not  themselves 
operate  terminal  facilities  for  handling  general  cargo  at 
Norfolk,  and  could  not  have  handled  over  pier  facilities  at 
Norfolk  other  than  Army  Base  Piers  Nos.  1  and  2  any 
substantial  part  of  the  traffic  that  has  moved  over  said 
Army  piers  since  June  15, 1942.  They  were  not  and  are  not 
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now  in  a  position  to  fulfill  their  transportation  obligations 
with  respect  to  handling  and  wharfage  to  and  from  shipside 
on  the  above-described  traffic  moving  over  Army  Base  Piers 
Nos.  1  and  2. 


IX 

That  since  the  assumption  by  the  War  Department  of 
the  control  and  operation  of  the  terminal  facilities  identi¬ 
fied  as  Army  Base  Piers  Nos.  1  and  2,  the  defendants, 
though  often  requested  and  subjected  to  demands  by  the 
War  Department,  have  nevertheless  failed,  neglected  and 
refused,  and  still  fail,  neglect  and  refuse,  to  furnish  the 
facilities  and  perform  the  services  required  and  necessary 
to  effect  the  shipside  delivery  or  receipt  at  those  facilities 
of  shipments  of  export  or  import  traffic  which  are  trans¬ 
ported  under  rates  that  specifically  include  shipside  de¬ 
livery  or  receipt  or  which  originate  at  or  are  destined  to 
points  in  so-called  “absorption  territory/’  as  described 
in  paragraph  IV  hereof;  or  in  lieu  thereof,  to  grant  com¬ 
plainant  an  allowance  for  wharfage  and  handling;  or  to 
amend  their  terminal  tariffs  to  designate  the  United  States 
as  the  recipient  of  the  allowances  made  to  the  former  oper¬ 
ator  of  the  said  piers;  or,  in  the  alternative,  to  publish 
separate  charges  for  wharfage  and  handling,  with  a  corre¬ 
sponding  reduction  in  the  line-haul  rates.  The  War  Depart¬ 
ment,  by  reason  of  the  failure,  neglect,  and  refusal  of  the 
defendants  to  furnish  the  facilities  and  perform  the  services 
on  said  traffic  at  these  piers,  or  to  make  an  allowance  there¬ 
for,  has  been  and  is  presently  compelled  and  required  to 
furnish  the  facilities  and  perform  the  services  at  the 
expense  of  the  United  States  for  such  War  Department 
and  other  governmental  and  commercial  waterborne  traffic, 
notwithstanding  the  defendants’  obligation  therefor  under 
the  applicable  published  line-haul  rates. 

X 

That  for  many  years  it  has  been  the  general  practice 
and  custom  of  the  defendants,  as  reflected  in  existing  tariff 
provisions  now  maintained  by  them,  to  furnish  the  facil- 
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ities  and  perform  the  services  necessary  to  effect  shipside 
delivery  or  receipt  at  Norfolk,  Virginia,  and  other  North 
Atlantic  ports  under  their  line-haul  rates  on  shipments  of 
export,  import,  intercoastal,  and  coastwise  traffic;  or  to 
compensate  the  terminal  operators  who  furnish  the  facili¬ 
ties  and  perform  the  services.  No  adjustment  was  made  in 
the  line-haol  rates  applicable  to  and  from  Norfolk,  Vir¬ 
ginia,  at  the  time  when  the  control  and  operation  of  the 
facilities  of  Transport,  Trading  and  Terminal  Corporation 
were  assumed  by  the  War  Department  on  June  15,  1942, 
nor  has  any  such  adjustment  since  been  made. 

XI 

That  the  failure,  neglect  and  refusal  of  the  defendants  to 
furnish  the  facilities  and  perform  the  services  at  the  Army 
Base  Piers  Nos.  1  and  2,  or  to  compensate  the  United  States 
of  America  by  means  of  an  allowance  for  furnishing  the 
facilities  and  performing  the  services  is  a  departure  from 
the  general  practice  and  custom  of  the  defendants,  and  in 
violation  of  the  provisions  of  applicable  tariffs.  Accord¬ 
ingly,  the  United  States  of  America  has  been  and  is  being 
required  to  pay  transportation  charges  on  the  basis  of 
rates  which  provide  for  such  services  and,  at  the  same  time, 
to  furnish  the  facilities  and  perform  the  services  at  its  own 
expense.  Such  requirements  were  and  are  not  imposed  upon 
other  shippers  of  like  traffic  which  is  handled  over  the 
United  Nations  Depot  No.  9,  the  facilities  of  the  Lambert’s 
Point  Docks,  Incorporated,  and  other  terminals  located  at 
Norfolk,  Virginia,  and  other  North  Atlantic  ports.  By 
means  of  said  requirements  complainant  has  been  subjected 
to  greater  charges  than  are  demanded  from  other  shippers 
for  like  services  in  the  transportation  of  like  traffic  under 
similar  conditions.  The  United  States  of  America  has  been 
and  is  being  compelled  to  furnish  the  facilities  and  perform 
the  services  for  both  governmental  and  commercial  water¬ 
borne  traffic  moving  over  Army  Base  Piers  Nos.  1  and  2 
at  its  own  expense  without  any  allowances  therefor  from 
the  defendants. 
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xn 

That  the  War  Department  has  attempted  to  obtain  a 
voluntary  and  satisfactory  adjustment  by  the  defendants 
of  the  matters  concerning  which  complaint  is  made  herein, 
but  such  efforts  have  not  been  successful  and  defendants 
have  failed  and  refused  to  make  any  adjustment. 

xm 

That  by  reason  of  the  facts  stated  in  the  foregoing  para¬ 
graphs,  the  United  States  of  America  has  been,  is,  and  will 
be  subjected  to  the  payment  of  rates  and  charges  for  trans¬ 
portation  which  were  when  exacted,  still  are,  and  will  con¬ 
tinue  to  be  unjust  and  unreasonable  in  violation  of  section 
1  (5)  (a)  and  section  1  (6)  of  the  Interstate  Commerce  Act; 
and  unjustly  discriminatory  in  violation  of  section  2  of 
the  Interstate  Commerce  Act;  and  unduly  prejudicial  to 
military  traffic  and  not  in  full  compliance  with  section  6 
(8)  of  the  Interstate  Commerce  Act;  and  excessive  and 
without  any  allowance  to  the  owner  for  the  use  of  its  in¬ 
strumentalities  in  transportation  and  for  its  rendition  of 
services  connected  with  transportation,  in  violation  of  sec¬ 
tion  15  (13)  of  the  Interstate  Commerce  Act. 

XIV 

That  complainant  has  been  injured  thereby  to  its  damage 
in  a  sum  of  money  the  exact  amount  of  which  is  not  pres¬ 
ently  ascertainable. 

Wherefore,  complainant  prays  that  defendants,  and  each 
of  them,  be  required  to  answer  the  charges  herein ;  and  that 
after  due  hearing  and  investigation  the  Commission : 

(a)  issue  an  order  commanding  the  defendants, 
and  each  of  them, 

(1)  to  cease  and  desist  from  the  aforesaid  viola¬ 
tions  of  said  act ; 

(2)  to  establish  and  pay  in  the  future  to  the  com¬ 
plainant  an  allowance  for  wharfage  and  handling  in 
such  amount  as  the  Commission  shall  deem  to  be  just 
and  reasonable  compensation  for  furnishing  the  fa¬ 
cilities  and  performing  the  services  at  Army  Base 
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Piers  Nos.  1  and  2  on  shipments  of  export,  import, 
intercoastal  and  coastwise  traffic  transported  under 
rates  which  include  such  services*  either  by  specific 
designation  as  ‘  ‘  shipside  ’ 1  rates  or  by  the  application 
of  the  absorption  provisions  published  in  the  termi¬ 
nal  tariffs  referred  to  in  paragraph  IV  hereof;  or, 
in  the  alternative,  to  establish  and  apply  in  the  future 
separate  wharfage  and  terminal  charges  for  the 
services  at  Norfolk,  Virginia,  and  corresponding 
reductions  in  the  existing  line-haul  rates  applicable 
on  export,  import,  intercoastal,  and  coastwise  traffic 
to  and  from  Norfolk,  Virginia;  and 

(3)  to  pay  to  complainant  by  way  of  reparation  for 
the  unlawful  charges  hereinbefore  alleged  and  for 
furnishing  the  facilities  and  performing  the  terminal 
services  for  defendants  on  past  shipments  and  ship¬ 
ments  during  the  pendency  of  this  proceeding  of  ex¬ 
port,  import,  intercoastal  and  coastwise  traffic  han¬ 
dled  over  Army  Base  Piers  Nos.  1  and  2  in  such 
amount,  with  interest  thereon,  as  in  view  of  the 
evidence  to  be  adduced  herein  the  Commission  shall 
determine  complainant  is  entitled  to  receive  as  an 
award  of  damages  under  the  provisions  of  the  Inter¬ 
state  Commerce  Act  on  account  of  the  violations 
thereof  by  the  defendants. 

(b)  issue  such  other  and  further  order  or  orders  as 
the  Commission  may  consider  proper  in  the  premises. 

Dated  at  Washington,  D.  C.,  April  14,  1944. 

Francis  M.  Shea, 

Assistant  Attorney  General. 
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Docket  No.  29117 


United  States  of  America,  Complainant 

v. 

i 

Aberdeen  and  Rockfish  Railroad  Company,  et  al., 

Defendants 

Reporter's  transcript  of  hearing 

Federal  Building, 

Norfolk,  Virginia. 

Tuesday,  July  18,  1944. 

Met,  pursuant  to  notice,  at  9 :30  o  ’clock  a.  m. 

Before :  W.  A.  Disque,  Examiner. 

Proceedings 

Exam.  Disque.  The  Interstate  Commerce  Commission 
has  assigned  for  hearing  here  today  Docket  No.  29117, 
United  States  of  America  versus  Aberdeen  &  Rockfish 
Railroad  Company,  et  al. 

Who  appears  for  the  complainant? 

Mr.  MacGuineas.  Donald  B.  MacGuineas  for  the  United 
States. 

Mr.  Cox.  Edward  H.  Cox,  Major,  J.  A.  G.  D.,  appearing 
for  the  Secretary  of  War. 

Exam.  Disque.  Who  appears  for  the  defendant? 

Mr.  Cousins.  Windsor  F.  Cousins  for  the  Pennsylvania 
Railroad  Company. 

Mr.  Reynolds.  Charles  P.  Reynolds  for  the  Atlantic 
Coast  Line  Railroad  Company  and  the  Seaboard  Air  Line 
Railway  Company. 

Mr.  Dixon.  A.  J.  Dixon  and  C.  W.  Dilli  for  the  Southern 
Railway  System  Lines. 

Mr.  Younger.  D.  Lynch  Younger  for  the  Norfolk  & 
Western  Railway  Company. 

Mr.  Donnelly.  John  C.  Donnelly  for  the  Virginia  Rail¬ 
way  Company. 

Mr.  Chaffee.  Lawrence  Chaffee  for  the  Chesapeake  & 
Ohio  Railway  Company. 
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Mr.  Donadio.  A.  P.  Donadio  for  the  Baltimore  &  Ohio 
Bailway  Company. 

Mr.  Ware.  C.  H.  Ware,  traffic  manager,  Norfolk-Southern 
Bailway  Company. 

Mr.  Brooks.  B.  D.  Brooks  for  the  New  York  Central 
Bailroad  Company. 

Exam.  Disque.  Are  there  any  intervenors  in  this  case? 

I  have  not  the  docket  here.  Does  any  one  desire  to  inter¬ 
vene  at  this  time?  •; 

Mr.  O’Neil.  Powell  G.  O’Neil,  for  the  State  Corporation 
Commission  of  Virginia. 

I  do  not  have  sufficient  copies  to  go  around,  but  I  will  be 
glad  to  prepare  additional  ones. 

Exam.  Disque.  What  position  are  you  taking  in  this 
case? 

Mr.  O’Neil.  Complainant  seeks  an  allowance  for  wharf¬ 
age  and  handling  “either  by  specific  designation  as  ‘ship- 
side’  rates  or  by  the  application  of  the  absorption  provi¬ 
sions  published  in  the  terminal  tariffs  referred  to  in 
paragraph  IV  (of  the  complaint) ;  or,  in  the  alternative,  to 
establish  and  apply  in  the  future  separate  wharfage  and 
terminal  charges  for  the  services  at  Norfolk,  Virginia,  and 
corresponding  reductions  in  the  existing  line-haul  rates  ap¬ 
plicable  on  export,  import,  intercoastal,  and  coastwise  traf¬ 
fic  to  and  from  Norfolk,  Virginia. 

The  Virginia  Commission  is  opposed  to  any  action  by  the 
Interstate  Commerce  Commission  in  this  proceeding  that 
would  disturb  the  existing  port  rate  adjustment  and  prac¬ 
tices.  It  is  opposed  to  separate  line-haul  and  terminal 
charges  and  favors  a  continuation  of  the  line-haul  rates 
applying  to  and  from  “shipside”  at  Norfolk. 

We  reserve  tie  right  of  developing  our  position  more 
fully  on  brief  or  exceptions  if  it  seems  desirable  for  us  to 
do  so. 

. 

Exam.  Disque.  I  take  it  then  you  are  opposing  the  com¬ 
plaint? 

Mr.  O’Neil.  That  is  right 

Exam.  Disque.  Does  any  one  else  desire  to  file  an  inter¬ 
vening  petition? 
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Mr.  Whtn.  Yes.  I  offer  petition  for  leave  to  intervene 
on  behalf  of  the  Port  of  New  York  Authority.  I  have 
handed  yon  the  original  and  I  have  copies  for  all  the  par¬ 
ties  present. 

The  petition  does  not  broaden  the  issues. 

The  position  of  the  intervener  is  that  it  is  opposed  to 
separation  of  the  line-haul  rate  and  other  terminal  and 
line-haul  factors.  As  to  the  other  prayers  of  the  complaint, 
aside  from  the  alternative  prayer  just  referred  to,  the  in¬ 
tervener  takes  no  position. 

Exam.  Disque.  Does  anyone  else  desire  to  intervene? 

Mr.  Seal.  Charles  R.  Seal  on  behalf  of  the  Baltimore 
Association  of  Commerce.  On  behalf  of  the  Port  of  Balti¬ 
more,  I  should  like  to  intervene  at  this  time. 

Mr.  Examiner,  I  have  supplied  the  original  of  our  peti¬ 
tion  to  the  reporter  and  have  copies  for  distribution. 

Our  position  would  be  substantially  the  same  as  that  of 
Mr.  Winn  for  the  Port  of  New  York  Authority. 

Mr.  Williams.  Samuel  H.  Williams.  I  have  a  petition 
on  behalf  of  the  Chamber  of  Commerce  and  Board  of  Trade 
of  Philadelphia,  which  does  not  broaden  the  issue  and  our 
position  will  be  substantially  the  same  as  that  stated  by 
Mr.  Winn.  I  have  copies  for  counsel,  you  having  the  orig¬ 
inal. 

Exam.  Disque.  Does  anyone  else  desire  to  intervene? 

(No  response.) 

Exam.  Disque.  Are  there  any  preliminaries  before  we 
proceed  with  the  evidence? 

Mr.  Winn.  Does  the  record  show,  your  Honor,  the  ruling 
on  our  petitions  for  leave  to  intervene? 

Exam.  Disque.  If  there  is  no  undue  broadening  of  the 
issues,  the  petitions  will  be  allowed,  and  I  assume  there  is 
no  undue  broadening  of  the  issues. 

You  may  proceed,  Mr.  MacGuineas. 

John  Reed  Kilpatrick  was  sworn  and  testified  as  fol¬ 
lows. 
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Direct  Examination. 

Q.  Yon  are  the  commanding  officer  of  the  Hampton 
Roads  Port  of  Embarkation? 

A.  Yes,  sir. 

Q.  When  did  yon  assnme  the  command  of  the  Port  of 
Embarkation? 

A.  Upon  activization  of  the  Port  on  the  15th  of  Jnne, 
1942,  and  prior  thereto  for  abont  a  month  I  was  in  com¬ 
mand  of  the  sob-port  of  Norfolk  which  operated  nnder  the 
New  York  Port  of  Embarkation. 

Q.  What  area  is  embraced  within  the  Port  of  Embarka¬ 
tion? 

A.  The  Hampton  Roads  area  covers  specifically  the 
Army  Base  at  Norfolk,  the  Sewalls  Point  facility  at  Nor¬ 
folk,  the  C  &  O  piers  at  Newport  News  and  all  auxiliary 
installations,  snch  as  the  staging  area  at  Camp  Patrick 
Henry,  the  Kecooghtan  Hospital,  and  so  forth. 

Q.  When  yon  refer  to  the  Army  Base  at  Norfolk,  are  you 
specifically  referring  to  what  are  known  as  army  base  Piers 
1  and  2? 

A.  Yes,  sir,  and  the  back-up  storage  incidental  thereto. 

Q.  What  abont  the  property  commonly  known  as  United 
Nations  Depot? 

A.  That  is  now  operated  for  export  deep  sea  loading  by 
the  Port  of  Embarkation,  bnt  the  facilities  are  nsed  gen¬ 
erally  by  the  Air  Corps  as  an  in-transit  depot  as  well. 

Q.  Is  the  United  Nations  Depot  also  nnder  yonr  com¬ 
mand? 

A.  No. 

Q.  Can  yon  explain  generally  the  circnmstances  and  oc¬ 
casions  nnder  which  it  was  determined  to  establish  the 
Port  of  Embarkation  at  Norfolk? 

A.  Yes,  sir.  With  the  rapid  building  np  of  onr  forces 
over  seas,  it  was  obvious  that  all  of  the  east  coast  deep 
water  facilities  would  be  required  to  supply  onr  troops 
as  their  numbers  built  np. 

The  Army  had  a  port  of  embarkation  in  operation  in  New 
York,  one  in  Boston,  and  one  in  Charleston,  bnt  it  was 
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obvious  that  there  would  not  be  sufficient  capacity  to  take 
care  of  our  requirements. 

So  a  Port  of  Embarkation  was  established  here  at  Hamp¬ 
ton  Roads.  Now  the  Port  of  Hampton  Roads  is  second  only 
to  New  York  in  the  amount  of  freight  that  it  ships.  In  fact, 
it  is  the  third  in  the  country.  San  Francisco  exceeds  it 
slightly. 

Q.  Can  you  state  whether  any  considerations  of  military 
emergency  were  involved  in  the  determination  to  set  up  the 
port  of  embarkation? 

A.  Yes,  sir.  It  was  decided  to  have  a  port  of  embarka¬ 
tion  work  in  conjunction  with  the  large  naval  installations 
in  Hampton  Roads  in  connection  with  the  amphibious  train¬ 
ing  of  our  troops  and  the  expedition  of  task  forces  and  so 
forth ;  and  also  it  was  very  desirable  to  have  all  our  facili¬ 
ties  developed  to  the  end  that  if  an  accident  occurred  in 
New  York  or  Boston  or  some  other  large  port,  the  flow  of 
army  freight  would  not  be  interrupted. 

Since  Hampton  Roads  was  activated,  both  Baltimore  and 
Philadelphia  have  been  established  as  cargo  ports  of  em¬ 
barkation  and  Searsport,  Maine,  also. 

Q.  Were  any  considerations  with  respect  to  the  preven¬ 
tion  of  sabotage  and  spying  involved  in  the  determination 
to  establish  the  port  of  embarkation? 

A.  Not  exactly  except  that  our  facilities  were  scattered 
so  that  one  act  of  sabotage,  one  accident,  one  fire,  one  catas¬ 
trophe  in  a  large  port  would  not  handicap  to  an  undue  ex¬ 
tent  the  shipment  of  troops  and  supplies  overseas. 

Q.  Can  you  state  generally  the  volume  of  traffic  that  has 
been  and  is  now  being  handled  over  army  base  Piers  1 
and  2? 

A.  I  do  not  want  to  give  specific  figures  on  that  for  rea¬ 
sons  of  security,  but  roughly  one-half  of  the  Army  freight 
which  is  dispatched  from  Hampton  Roads  moves  over 
Army  Base  Piers  1  and  2.  In  the  overall  picture,  Hampton 
Roads  is  second  only  to  New  York.  It  exceeds  by  substan¬ 
tial  margins  Philadelphia,  Baltimore,  Charleston,  and  Bos¬ 
ton.  Is  that  sufficiently  specific?  It  is  in  the  hundreds  of 
thousands  of  tons. 


107 


Q.  Per  what  period  of  time? 

A.  Per  month. 

*  «  *  i 

Q.  That  is  sufficient.  Again,  without  being  too  specific, 
can  you  indicate  what  type  of  traffic  moves  over  the  Army 
Base  Piers  1  and  2? 

A.  Everything  that  the  Army  needs  and  uses — food,  am¬ 
munition,  Quartermaster  supplies,  Engineer  supplies,  Lend- 
Lease  supplies,  vehicles,  guns,  tanks — everything  that  the 
Army  uses  I  think  we  have  shipped  over  these  piers,  every 
type  of  supply. 

Q.  Since  you  have  assumed  command  of  the  port  of  em¬ 
barkation,  has  there  been  any  movement  of  commercial 

traffic  over  Army  Base  Piers  1  and  2? 

..  — '  ."«•«*»■?  -  .  -  ■ 

A.  Yes,  sir. 

Q.  By  ‘ ‘ commercial  traffic,”  I  mean  non-governmental 
traffic. 

A.  Yes. 

Q.  Can  you  give  us  a  general  picture  of  the  commercial 
traffic  movement? 

A.  Well,  the  incoming  movement  has  been  limited  chiefly 
to  ore  of  various  types  and  categories.  The  outgoing  move¬ 
ment  has  been  cement,  billets,  wire,  clothing,  and  so  forth. 

Q.  Do  you  still  permit  the  use  of  Army  Base  Piers  1  and 
2  for  the  movement  of  commercial  traffic? 

A.  Yes,  in  so  far  as  the  shipments  do  not  interfere  with 
our  straight  Army  requirements.  Whenever  they  can  be 
worked  in  without  handicapping  the  Army  shipments,  I 
have  permitted  commercial  shipments. 

Q.  Does  the  Norfolk  and  Portsmouth  Belt  Line  place  the 
cars  on  the  tracks  on  Army  Base  Piers  1  and  2? 

A.  Yes,  sir. 

Q.  Since  you  assumed  command  of  the  port,  have  the 
carriers  been  making  any  shipside  delivery  at  Army  Base 
Piers  1  and  2? 

A.  No. 

Q.  Just  what  services  have  the  carriers  been  performing 
since  June  15, 1942,  with  reference  to  the  delivery  of  traffic 
at  those  Army  Piers? 
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A.  They  deliver  the  cars.  The  Belt  Line  delivers  the 
cars,  but  from  that  point  on  the  Army  would  handle  the 
unloading  of  the  cars  on  to  the  piers  and  so  forth. 

Q.  When  did  the  Army  begin  to  unload  the  cars  to  the 
pier  floor? 

A.  About  the  15th  of  June,  about  the  date  of  activiza- 
tion  of  the  port.  I  am  not  sure  of  the  exact  date  but  it  was 
the  first  ship  that  was  speeded  up  for  Army  loading  after 
that  day. 

Q.  Why  did  the  Army  then  assume  the  function  of  un¬ 
loading  cars  from  the  pier  tracks  on  to  the  floor? 

A.  Wfien  the  Army  took  over  on  June  15,  Army  Base 
Piers  1  and  2,  at  the  same  time  it  took  over  the  existing 
organization,  the  existing  operating  organization  of  the 
Terminal  Transport  and  Trading  Company  that  had  been 
fulfilling  this  function  for  the  railroads  and  the  situation 
continued  just  as  it  had.  The  same  men  that  had  been  un¬ 
loading  the  cars  for  the  railroad  unloaded  the  cars  for  the 
Army,  under  the  same  supervisory  force.  Then  gradually 
as  shortages  of  labor  developed,  we  put  soldiers  in  unload¬ 
ing  the  cars  when  necessary. 

Q.  At  the  time  you  assumed  command  of  the  port,  did 
you  refuse  to  allow  the  carriers  to  unload  the  cars  at  the 
piers? 

A.  No. 

Q.  At  any  time  after  you  assumed  command,  did  they 
offer  to  continue  their  service  of  unloading  the  cars  at  the 
piers? 

A.  No. 

Q.  Who  is  now  assuming  the  burden  of  the  cost  of  un¬ 
loading  the  cargo  from  the  cars  on  to  the  pier  floor  for 
shipside  delivery? 

A.  The  Army. 

Q.  Can  you  indicate  generally  what  elements  of  cost  are 
involved  in  the  performance  of  that  service? 

A.  The  actual  labor  costs  involved  in  the  main  are  the 
men  who  actually  unload  the  cars,  the  cost  of  checkers  and 
the  supervisory  force,  and  all  of  the  incidental  costs  that 
are  a  little  difficult  to  segregate,  as,  for  example,  the  keep- 
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ing  of  the  piers  clean,  the  keeping  of  proper  fire  protection, 
and  fire  guards.  How  much  of  that  is  involved  in  the  cost 
of  unloading  and  how  much  would  be  normal  maintenance 
is  a  little  difficult  to  segregate. 

Q.  Is  the  actual  unloading  of  the  cars  performed  by  civil¬ 
ian  labor  at  this  time? 

A  Yes,  to  the  extent  that  civilian  labor  is  available  in 
surplus  to  meet  our  peaks.  We  throw  in  troops  in  a  few 
cases  and  we  have  used  stevedores,  too. 

Q.  Where  do  you  get  the  civilian  labor  that  is  ordinarily 
used  for  unloading  the  cars? 

A.  We  took  over  the  labor  force  of  the  Transport  Ter¬ 
minal  and  Trading  Company.  We  get  our  civilian  labor 
in  the  same  way  that  other  terminals  do,  from  the  local 
supply. 

Q.  Is  the  use  of  any  equipment  involved  in  the  unloading 
of  cars  on  to  the  pier  floors? 

A.  Well,  due  to  the  shortage  of  labor  and  due  to  the 
scarcity  of  labor,  we  have  been  forced  to  use  cargo  handling 
equipment,  lift  trucks,  trailers  and  so  forth  to  the  maxi¬ 
mum  in  order  to  overcome  the  shortage  of  labor. 

Q.  Who  owns  the  equipment  that  is  used  for  that  pur¬ 
pose? 

A.  The  government,  the  War  Department. 

Q.  Who  is  paying  for  its  maintenance  and  operation? 

A.  The  War  Department. 

Q.  Who  assumes  the  burden  of  depreciation  and  mainte¬ 
nance  cost  of  the  piers  themselves? 

A.  Of  Piers  1  and  2?  The  government. 

Q.  Since  you  have  had  command  of  the  port,  have  you 
ever  refused  the  carriers  permission  to  unload  the  cars 
onto  the  pier  floors  for  shipside  delivery? 

A.  No. 

Q.  What  about  the  converse  of  the  situation,  the  traffic 
coming  from  ship  to  car?  Who  performs  the  service  of  load¬ 
ing  from  the  pier  floor  into  the  car? 

A.  The  Army  does  that.  When  ore  is  handled — that  is, 
when  incoming  ore  is  handled,  the  commercial  interests 
have  handled  that 
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Q.  If  the  import  is  commercial  traffic? 

A.  If  it  is  commercial  traffic,  yes.  On  all  government 
freight,  both  in  and  out,  the  Army  handles  the  whole  thing. 

Q.  Did  you  ever  make  demand  on  the  carriers  to  perform 
the  service  of  unloading  the  cars  to  the  pier  floor,  and,  con¬ 
versely,  from  the  pier  floor  to  the  cars? 

A.  Yes ;  to  do  that  or  grant  us  credit  for  lieu  thereof. 

Q.  Do  you  have  an  exhibit  which  contains  the  corres¬ 
pondence  to  and  from  the  government  and  the  carriers 
with  reference  to  your  demand  and  the  carriers  replied  in 
connection  with  the  performance  of  unloading  services  at 
the  Army  Base  Piers? 

A.  Yes. 

Mr.  MacGuesteas.  May  this  be  marked  for  identification? 

Exam.  Disque.  Yes. 

(Complainant’s  Exhibit  1,  Witness  Kilpatrick,  marked 
for  identification.) 

Q.  (By  Mr.  MacGutxeas).  General  Kilpatrick,  I  will 
show  you  this  map  and  ask  you  if  that  is  a  correct  represen¬ 
tation  of  the  Norfolk  Harbor  area,  and  the  pier  facilities. 

A.  Yes. 

Mr.  MacGuineas.  May  this  be  marked  Complainant’s 
Exhibit  No.  2  for  identification? 

Exam.  Disque.  Yes. 

(Complainant’s  Exhibit  2,  Witness  Kilpatrick,  marked 
for  identification.) 

Q.  (By  Mr.  MacGuhieas).  If  the  carriers  were  willing 
fo  perform  the  service  of  unloading  the  cars  from  the  pier 
track  on  to  the  floor  of  the  pier  and  the  converse,  load  from 
the  floor  on  to  the  cars,  would  you  permit  them  to  perform 
that  service? 

A.  Yes,  subject  to  the  ordinary  rules  of  security.  We 
would  have  to  screen  their  employees,  we  would  have  to 
keep  in  effect  certain  rules  as  regards  safety,  fire,  cleanli¬ 
ness  and  so  forth,  that  are  considerably  more  stringent 
than  are  the  customs  in  commercial  practice,  but  that  is 
merely  due  to  the  nature  of  our  work. 
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Q.  Would  you  permit  the  carriers  to  perform  that  serv¬ 
ice  with  the  same  force  of  civilian  labor  that  is  now  being 
used  by  the  Army? 

A.  Yes.  I  would  like  to  point  out,  though,  that  the  civilian 
force  is  entirely  inadequate  and  has  to  be  supplemented  by 
large  gangs  of  men  from  time  to  time  as  we  hit  our  peak 
loads. 

Q.  But  to  the  extent  that  the  carriers  might  be  able  to 
provide  civilian  labor  for  performing  that  service,  would 
vou  allow  them  to  do  it? 

A.  Yes. 

Exam.  Disque.  Bight  there,  may  I  ask  a  question? 

Suppose  that  civilian  labor  was  insufficient,  what  would 
you  expect  the  railroads  to  do? 

The  Witness.  I  would  have  to  meet  that  situation  by  the 
use  of  troops. 

Exam.  Disque.  You  would? 

The  Witness.  Yes,  the  point  being  that  our  convoys  must 
move,  our  freight  must  move.  We  can  not  advise  the  over¬ 
seas  theatre:  “We  are  sorry,  we  can  not  send  you  food  be¬ 
cause  the  railroads  have  a  shortage  of  labor  to  unload  cars 
at  the  Army  Base  Piers.’ * 

Q.  (By  Mr.  MacGuineas).  Will  you  describe  briefly  the 
arrangements  that  are  now  in  effect  at  United  Nations  De¬ 
pot  with  reference  to  the  loading  and  unloading  of  cars  to 
pier  floors  and  vice  versa? 

A.  That  will  have  to  be  divided  into  two  categories. 

One,  the  freight  which  is  handled  by  the  in-transit  depot, 
and 

Two,  the  freight  that  is  handled  by  the  Port  of  Embarka¬ 
tion. 

The  War  Department  has  leased  from  the  Norfolk  West¬ 
ern  Bailroad  that  facility  for  a  substantial  sum.  The  War 
Department  also  has  entered  into  an  operating  contract 
with  the  Lincoln  Terminal  Trading  Company — Lincoln 
Tidewater  Terminal  Company,  under  which  contract  the 
Lincoln  Tidewater  Terminal  Company  assumes  the  obliga¬ 
tion  of  unloading  the  cars  at  shipside  and,  under  a  separate 
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contract  or  agreement  with  the  railroads  obtains  a  fee  for 
that  service,  a  wharfage  handling  fee  of  approximately  80 
cents  a  ton.  Under  the  Lincoln  Tidewater  Terminal’s  con¬ 
tract  with  the  government  all  snch  snms  revert  to  the 
government,  the  government  paying  the  out-of-pocket  ex¬ 
pense,  the  cost  of  the  labor,  and  the  cost  of  supervision, 
plus  a  service  fee  to  the  Lincoln  Tidewater  Terminal  Com¬ 
pany. 

Q.  Are  those  payments  which  the  carriers  have  been  and 
are  making  to  the  Lincoln  Tidewater  Terminal  Company 
made  by  checks  of  the  carriers? 

A.  Yes,  sir. 

Q.  Do  you  know  how  those  checks  are  made  payable? 

A.  They  are  endorsed  over  to  the  government. 

Q.  They  are  made  payable  to  the  Lincoln  Tidewater 
Terminal  Company? 

A.  Payable  to  the  Lincoln  Tidewater  Terminal  and  are 
endorsed  over  to  the  government. 

Q.  Have  you  ever  had  conversations  with  carriers’  repre¬ 
sentatives  as  to  the  manner  in  which  this  loading  and  un¬ 
loading  service  is  being  performed  at  United  Nations  Depot? 

A.  Yes,  sir. 

Q.  Can  you  state  with  what  representative  you  have  had 
such  conversation? 

A.  Yes.  With  the  Pennsylvania  Railroad  and  its  rep¬ 
resentatives,  with  the  Norfolk  and  Western  and  its  repre¬ 
sentatives,  with  the  Belt  Line  and  its  representatives,  and 
with  the  Virginian. 

It  is  a  long,  continuing  series  of  conversations  which 
have  extended  over  a  two-year  period  and  the  formal  results 
of  those  conversations  are  summed  up  in  the  formal  de¬ 
mands  which  we  have  made  in  this  file  of  correspondence 
which  already  has  been  submitted  in  evidence. 

Q.  In  those  conversations,  did  the  carriers’  representa¬ 
tives  indicate  to  you  that  they  knew  that  the  proceeds  of  the 
payment  they  were  making  for  the  unloading  service  were 
going  to  the  government? 

A.  I  mentioned  that  to  them,  yes.  I  can  not  testify  that 
I  told  each  one  that  I  have  listed.  I  may  have  told  the 


113 


Pennsylvania  of  that  situation  and  not  told  the  Norfolk  & 
Western,  or  vice  versa;  but  the  Pennsylvania — yes,  I  can 
say  the  Pennsylvania,  the  Norfolk  &  Western,  and  the 
Virginian  are  all  thoroughly  familiar  with  that  situation, 
and  the  C.  &  0.  also. 

Q.  Have  you  entered  into  arrangements  with  the  Chesa¬ 
peake  &  Ohio  with  respect  to  the  performance  of  unloading 
and  loading  at  their  piers  at  Hampton  Roads? 

A.  Yes,  sir. 

Q.  Will  you  describe  that  briefly? 

A.  The  situation  at  Newport  News,  the  Newport  News 
terminals  of  the  C.  &  0.  are  quite  comparable  to  the  Army 
base  situation.  When  the  Port  of  Embarkation  was  acti¬ 
vated  we  took  over  the  C.  and  0.  Pier  organization,  that  is, 
its  piers,  supervisory  force,  its  pier  labor,  its  pier  superin¬ 
tendents,  and  so  forth,  and  under  a  contract  giving  the 
government  the  preferential  right  to  use  their  facilities, 
the  government  pays  the  payroll  of  that  type  of  labor  of 
the  pier  organization  and  performs  the  same  service  of  car 
unloading  that  the  C.  &  0.  formerly  performed  with  men  on 
its  own  payroll,  and  in  consideration  of  our  taking  over 
the  complete  payroll  and  their  organization,  the  C.  &  0. 
makes  an  allowance  to  the  government  of  50  cents  a  ton 
on  freight  passing  over  the  piers. 

Q.  There  is  no  wharfage  allowance? 

A.  There  is  no  wharfage  allowance  because  the  govern¬ 
ment  pays  nothing  for  the  use  of  the  piers.  The  C.  &  0. 
maintains  the  piers,  keeps  them  in  good  repair,  and  so  forth, 
so,  therefore,  no  wharfage  is  involved. 

Q.  At  Army  Base  Piers  1  and  2,  can  you  indicate  to  what 
extent  it  has  proven  necessary  to  use  the  soldier  labor  for 
unloading  because  of  the  inadequacy  of  civilian  labor? 

A.  That  is  a  varying  factor  that  goes  up  and  down  as 
our  load  increases.  We  have  only  a  limited  number  of  car 
unloaders.  We  have  now  assigned  permanently  to  that 
work  certain  Italian  service  unit  numbers,  formerly  prison¬ 
ers  of  war.  They  unload  cars  for  us,  and  from  time  to  time 
we  use  troops,  and,  to  meet  emergencies,  we  even  have  had 
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to  use  troops  that  were  being  staged ;  that  is,  troops  on  their 
way  overseas. 

Q.  If  the  carriers  were  performing  that  service,  would 
you  permit  them  to  use  civilian  labor  exclusively  to  do  so? 

A.  Yes,  sir,  to  the  extent  it  was  available. 

Mr.  MacGuineas.  That  is  all  of  the  direct  examination. 

Cross  Examination. 

Q.  (By  Mr.  Cousins).  General  Kilpatrick,  I  do  not  quite 
understand  your  last  answer. 

What  did  you  mean  when  you  said  you  would  permit  the 
carriers  to  use  civilian  labor  to  the  extent  available? 

A.  Just  what  I  said.  There  is  not  in  this  vicinity  suffi¬ 
cient  civilian  labor,  in  my  judgment,  to  do  that  job.  It 
must  be  supplemented  by  Army  labor,  I  mean  to  meet  the 
peaks  and  the  emergencies  with  which  we  are  faced.  We 
have  a  convoy  deadline  to  meet  and  we  have  to  work  day 
and  night.  After  you  have  worked  all  the  available  civil¬ 
ian  labor  all  day,  they  can  not  work  all  night,  and  a  new 
crew  has  to  be  brought  in. 

Under  certain  circumstances  it  has  been  necessary  to  use 
soldiers  to  help  at  the  Lincoln  Tidewater  Terminal  at 
Sewalls  Point  in  the  in-transit  depot  car  unloading. 

When  the  flood  of  cars  was  too  heavy  for  the  available 
amount  of  labor  that  they  have,  soldiers  have  been  used  to 
unload  cars  for  the  Air  Corps  in  the  in-transit  depot,  which 
is  strictly  a  function  of  the  Lincoln  Tidewater  Terminal 
Company. 

In  other  words,  the  urgency  of  the  movement  is  para¬ 
mount  regardless  of  who  does  the  work,  whether  it  is  sol¬ 
diers  or  civilians  or  what.  We  have  to  keep  our  freight 
moving.  We  have  to  load  our  ships  and  we  have  to  meet 
our  convoy  dates. 

Q.  When  you  are  doing  that  work,  you  work  24  hours  a 
day? 

A.  Yes,  sir,  at  times. 

Q.  Most  of  your  freight,  I  suppose,  is  export? 

A.  Almost  exclusively  export. 
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Q.  If  the  railroads  were  going  to  undertake  to  perform 
the  service  for  you  they  will  have  to  load  just  as  you  do; 
that  is,  continually  24  hours  a  day? 

A.  At  times,  not  always.  As  these  emergencies  come,  the 
emergencies  have  to  be  met  and  we  can  not  always  foresee 
them.  It  depends  upon  the  calls  from  overseas. 

Q.  How  much  notice  would  you  give  the  railroads?  How 
much  notice  would  you  be  able  to  give  a  railroad  that  you 
wanted  them  to  unload  certain  freight  from  a  car? 

A.  The  amount  of  freight  that  is  set  up  for  each  convoy 
is  known  weeks  in  advance.  We  set  up  the  total  tonnage 
for  a  convoy  and  the  total  tonnage  which  is  allocated  to  a 
specific  terminal  we  know  well  in  advance. 

The  specific  answer  to  your  question  is  more  in  the  rail¬ 
road’s  hands  than  in  ours  because  how  the  peaks  run  de¬ 
pend  upon  the  delivery  of  freight  by  the  railroads.  We  can 
give  the  total  tonnage  but  we  can  not  always  tell  exactly 
when  the  railroads  are  going  to  deliver  the  freight  to  us. 

Q.  You  know  what  you  want  to  put  on  the  boats  but  you 
do  not  know  when  it  is  going  to  arrive  at  the  base? 

A.  Exactly. 

Q.  Is  it  a  fact  that  some  of  the  freight  coming  in  for  a 
convoy  must  be  unloaded  from  the  cars  immediately? 

A.  Yes,  sir. 

Q.  And  that  other  freight  for  the  same  convoy  will  stand 
in  your  piers  some  time? 

A.  That  is  possible.  With  the  big  flow  of  freight  coming 
in  and  with  the  uncertainty  as  to  specific  delivery  dates,  we 
have  a  difficulty  which  commercial  interests  don’t  have. 
We  have  to  load  bottom  cargo  first,  then  filler  cargo,  then 
oil  top  of  that  blow-up  cargo. 

As  freight  comes  into  the  piers,  we  are  sometimes  in  need 
of  bottom  cargo  and  have  to  hustle  those  cars  in  right  down 
to  the  piers  and  work  them,  whereas  other  cargo  for  that 
same  ship  or  for  the  same  cargo  which  is  loaded  later  in  the 
loading  cycle  may  be  in  the  port  for  several  days. 

Q.  Do  you  think  it  will  be  practicable  for  the  various 
railroads  to  undertake  to  handle  their  own  freight  sepa- 
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rately;  that  is  to  say,  for  the  Norfolk-Western  to  come  in 
on  the  pier  and  unload  its  freight,  then  the  Pennsylvania 
to  come  in  and  unload  its  freight,  and  for  all  the  others  to 
do  likewise? 

A.  That  would  present  a  very  complicated  situation. 
That  does  not  obtain  in  other  ports  where  the  railroads  are 
now  fulfilling  that  function.  In  Baltimore  the  railroads 
actually  unload. 

Q.  Your  situation  requires  more  unified  operation  than 
that,  does  it  not? 

A.  No,  I  would  not  say  so,  if  it  were  properly  organized. 
We  could  not  have  these  hiatuses,  we  could  not  have  delays 
while  the  Pennsylvania  were  unloading,  and  a  gang  of  labor 
to  unload  a  Pennsylvania  car,  and  then  a  Norfolk- Western 
car  come  in  and  they  say,  “We  will  not  touch  that  car.  You 
will  have  to  telephone  and  get  a  Norfolk  and  Western 
gang.”  That  would  be  an  almost  impossible  operating 
condition. 

Q.  You  have  to  have  the  whole  operation  under  one 
supervision  and  control,  do  you  not? 

A.  That  is  desirable. 

Q.  In  your  opinion,  why  did  the  Army  think  it  necessary 
to  take  over  this  pier  instead  of  making  use  of  the  pier 
under  the  prior  public  operator? 

A.  That  would  not  have  been  feasible  at  all,  because  the 
Army  has  to  control  the  overall  operation,  the  bringing  of 
the  cars  in,  the  allocation  of  ships,  and  so  forth.  It  has  to 
be  an  Army  operation.  It  can  not  work  under  civilian  di¬ 
rection,  I  do  not  think. 

Q.  That  would  not  be  from  the  standpoint  of  controlling 
the  ships,  would  it,  so  much  as  controlling  the  situation  or 
the  piers? 

A.  Everything,  ships,  cargo,  and  everything.  Bear  ir 
mind  we  have  embarkations  and  debarkations.-  We  handle 
prisoners  of  war  over  these  same  piers  at  the  same  time. 
We  even  have  to  move  a  ship  out  into  the  stream  that  is 
loading  cargo  in  order  to  load  troops  or  to  take  off  prison¬ 
ers  of  war  or  rotational  troops. 
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Q.  I  understand  you  have  to  control  the  movement  of  the 
ships.  Of  course  you  would  do  that  no  matter  who  was 
operating  the  pier  in  so  far  as  those  ships  were  in  govern¬ 
ment  service,  but  what  is  the  difference  between  the  opera¬ 
tion  of  the  piers  now  from  what  they  were  prior  to  1942? 

A.  The  government  controls  the  priorities  of  loading  and 
the  type  of  loading,  it  controls  the  stevedores  in  how  they 
work  and  when  they  work,  when  they  work  overtime,  and 
when  they  work  straight  time.  The  car  unloading  has  to 
fit  in  with  the  over-all  picture. 

A  civilian  organization  could  not  handle  the  freight  from 
the  depot  into  the  ship.  That  is  supervision  that  the  Army 
has  to  furnish  and  a  coordination  that  the  Army  has  to 
furnish. 

Q.  I  understand  that  there  is  a  rather  large  storage  yard 
— that  is,  railroad  tracks  in  back  of  these  piers.  Is  that  so? 

A.  Well,  yes,  although  that  is  a  comparative  question.  It 
:s  not  large  compared  to  the  big  classification  yards  of  the 

irginian  or  the  Norfolk  and  Western. 

The  capacity,  I  think,  is  in  hundreds  of  cars,  not  thou¬ 
sands  of  cars. 

Q.  You  do  have  the  yard  which  is  capable  of  holding 
several  hundred  cars? 

A.  Yes;  the  exact  number  I  have  forgotten.  I  think  it 
is  around  500.  That  is,  operating  capacity. 

Q.  How  many  railroads  reach  that  yard? 

A.  The  Belt  Line. 

Q.  And  the  Virginian? 

A.  It  does. 

Q.  Can  you  tell  us  generally  where  they  come  under  your 
property? 

A.  That  is  a  technical  railroad  operating  question  that  I 
am  not  quite  competent  to  answer.  I  think  we  will  have 
other  witnesses  who  are  completely  familiar  with  the  tech¬ 
nique  of  the  railroad  operation  who  can  answer  that  ques¬ 
tion  better  than  I  can. 

Q.  You  will  have  some  one  who  can  tell  me  how  the  rail¬ 
roads  make  delivery  into  this  yard? 
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A.  We  have  officers  who  are  quite  competent  to  testify 
on  that  point. 

Mr.  Cousins.  Are  they  going  to  testify? 

Mr.  MacGuineas.  I  think  that  is  a  question  that  should 
lie  addressed  to  counsel,  not  the  witness. 

Mr.  Cousins.  All  right.  Will  you  answer? 

Mr.  MacGuineas.  I  think  my  redirect  examination  will 
clarify  the  situation. 

Mr.  Cousins.  If  you  are  going  to  clear  it  up  through  the 
General,  I  might  as  well  do  it  right  now. 

I  want  to  know  a  little  bit  about  the  operation  in  the  yard. 

Mr.  MacGuineas.  You  may  ask  him  anything  you  like. 
He  said  he  could  not  answer  that  question. 

Exam.  Disque.  In  that  connection,  do  the  railroads  bring 
the  cars  to  you  at  will  or  do  you  order  them  to  bring — 

The  Witness.  We  order  them  to  bring  them  in. 

Q.  (By  Mr.  Cousins).  Do  you  want  to  say  how  far  from 
shipside  the  entrance  to  the  yard  is,  or  would  you  prefer 
to  leave  that  to  someone  else? 

A.  I  would  rather  leave  that  to  someone  else. 

Q.  How  long  do  you  hold  that  freight  on  the  pier  before 
it  is  exported? 

A.  There  is  no  way  to  average  that.  At  times  the  freight 
comes  right  out  of  the  car  and  into  the  ship  without  ever 
touching  the  pier  except  to  be  carried  across  it  in  motion. 

In  certain  other  cases,  when  we  can  bring  freight  in  and 
stock  our  piers,  unload  the  cars  and  marshal  our  freight 
for  a  ship,  it  might  stay  on  the  piers  for  a  period  of  two, 
three,  four,  five,  or  six  days.  There  is  no  way  of  averaging 
it  up.  We  keep  no  statistics  on  that. 

Certain  categories  of  freight  are  kept  on  the  pier  under 
priorities. 

After  we  have  brought  freight  in  to  load  on  a  ship,  over 
seas  will  tell  us  they  do  not  want  flour  or  they  do  not  want 
oil  or  gasoline,  but  want  something  else  put  in  the  space  in 
the  ship  that  we  had  intended  to  put  this  particular  type  of 
freight  in ;  then  it  might  remain  on  the  pier  for  some  days 
until  another  convoy  or  until  we  had  space  to  get  rid  of  it, 
or  ship  it  back  to  the  depot;  and  also  certain  small  quan- 


titles  of  freight  might  stay  on  the  pier  some  days  when  they 
are  shut  ont. 

For  example,  we  may  calculate  100  cars  of  flour  will  go 
into  a  ship.  As  the  loading  progresses,  we  find  that  5  cars 
are  shut  out.  They  stay  on  the  pier  until  they  are  reallo¬ 
cated  to  another  ship  and  that  period  might  be  days  or  it 
might  be  a  period  of  a  couple  of  weeks. 

Q.  Is  the  freight  that  is  kept  in  storage  for  more  or  less 
time  generally  kept  in  the  sheds  after  unloading  rather 
than  in  the  cars? 

A.  Yes.  We  release  the  car  at  once.  Our  objective  is  to 
reduce  to  the  irreducible  minimum  the  length  of  time  that 
cars  are  immobilized;  so  we  discharge  them  and  release  the 
empty  cars  just  as  soon  as  we  can. 

Q.  That  would  mean  when  you  do  not  have  a  convoy  on 
hand  that  you  would  be  unloading  all  of  that  incoming 
freight  on  the  pier? 

A.  We  always  have  a  convoy  on  hand.  We  are  always 
working.  This  is  a  continuing  situation. 

Q.  I  suppose  it  should  be  the  other  witness  I  should  ask 
about  the  use  made  of  your  locomotives  on  the  property. 
Is  that  so? 

A.  Well,  I  can  answer  that  The  Belt  Line  keeps  one 
locomotive  at  the  Army  base  at  all  times.  We  have  several 
Army  locomotives.  We  found  great  difficulty  in  determin¬ 
ing  what  was  the  obligation  of  the  railroad  as  regards 
placement.  It  required  too  complicated  statistics  to  deter¬ 
mine  whether  a  car  had  been  placed  once  or  whether  this 
was  the  second  time  we  called  for  the  car  to  be  placed. 

We  made  a  deal  with  the  Belt  Line  that  they  keep  one 
engine  and  one  crew  there  all  the  time.  They  worked  for 
us  without  regard  to  whether  a  specific  car  might  have  been 
placed  by  that  locomtive  once  or  twice  or  three  times,  and 
the  Army  has  its  own  train  crews. 

There  is  the  one  Belt  Line  locomotive  and  the  Army  loco¬ 
motives.  Our  total  switching  requirements  are  adequately 
taken  care  of. 

Q.  How  many  Army  locomotives  do  you  have? 
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A.  I  think  we  have  three.  I  may  be  inaccurate  on  that. 
I  would  like  to  check  later  on  the  accuracy  of  that  state¬ 
ment.  I  think  it  is  three. 

Q.  Is  any  freight  brought  into  the  piers  and  taken  out 
again  other  than  by  vessel? 

A.  Negligible  amounts.  At  times  we  have  to  transfer 
freight  from  one  pier  to  another  and  two  or  three  cars 
might  be  shut  out  of  a  ship  for  a  certain  specific  destination 
and  the  next  ship  going  to  that  destination  might  be  instead 
of  at  the  Army  Base  berthed  at  Newport  News,  in  which 
case  we  would  transfer  the  freight  either  by  car,  by  truck 
or  by  lighter. 

Q.  But  it  would  be  within  the  limits  of  this  port,  would 
it  not? 

A.  Within  the  limits  of  this  port,  with  the  exception  of 
certain  isolated  cases  where  we  might  ship  freight  back  to 
a  depot,  an  overshipment,  for  example.  As  a  specific  illus¬ 
tration — I  guess  I  better  not  go  into  that  and  be  too  specific. 

Q.  That  is  all  right.  That  is  enough. 

Is  all  of  the  freight  that  comes  on  to  your  pier  in  condi¬ 
tion  for  export? 

A.  Yes,  with  very  minor  cases.  Certain  boxes  may  have 
to  be  recoopered.  We  do  recoopering  on  the  pier.  In  cer¬ 
tain  cases  if  it  is  badly  damaged,  we  may  have  to  send  them 
back  to  a  depot. 

Q.  But  you  do  not  do  any  assembling? 

A.  On  the  piers,  no. 

Q.  No  manufacturing  of  any  kind? 

A.  No,  not  on  the  piers. 

Exam.  Disque.  What  do  you  mean  by  assembling? 

The  Witness.  We  do  a  certain  amount  of  processing  of 
vehicles.  They  come  to  the  Army  Base  and  they  would  not 
be  unloaded  on  the  piers.  They  would  be  unloaded  in  the 
parking  space  where  they  can  be  prepared  for  export,  then 
they  would  be  towed  down  to  the  piers  to  be  loaded  on 
to  the  ship;  but  the  actual  processing  does  not  take  place 
on  the  pier. 

Have  I  made  myself  clear? 
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Exam.  Disque.  Mr.  Cousins  used  the  word  ‘ 4  assembling.  ’  ’  * 

Mr.  Cousins.  Yes,  that  is  what  I  had  in  mind. 

Mr.  MacGuineas.  I  think  counsel  ought  to  define  his 
word.  He  used  it. 

Mr.  Cousins.  The  witness  and  counsel  understand  each 
other.  I  think  everybody  else  does. 

Q.  (By  Mr.  Cousins).  How  would  you  expect  the  rail¬ 
roads  to  perform  the  unloading  with  respect  to  that  mate¬ 
rial  that  you  have  just  told  us  is  assembled  there? 

A.  That  could  be  done  quite  easily  in  the  other  sections 
of  the  Army  Base,  not  on  the  piers.  That  is  no  problem. 
That  is  a  very  easy  type  of  railroad  operation. 

Q.  You  would  expect  the  railroads  to  just  unload  the 
car  when  it  came  in,  a  car  full  of  lights,  or  engines,  or  what¬ 
ever  it  was,  back  in  your  warehouse — 

A.  No,  not  in  the  warehouse ;  on  an  apron. 

Q.  Back  on  the  apron;  then  their  obligation  would  be 
done,  would  it? 

A.  Yes,  sir. 

Q.  You  would  take  the  vehicles  after  they  were  assembled 
out  to  the  ship? 

A.  Yes,  sir. 

Exam.  Disque.  You  would  be  in  the  manufacturing  busi¬ 
ness  on  the  pier,  then,  would  you  not? 

The  Witness.  Not  on  the  pier.  It  is  not  exactly  manu¬ 
facturing.  It  is  processing.  It  is  water-proofing  the 
vehicle  that  we  do. 

Exam.  Disque.  All  right. 

Q.  (By  Mr.  Cousins).  You  said  that  you  permitted  a 
small  amount  of  commercial  freight  to  be  handled  over  the 
piers. 

A.  I  did  not  say  that.  I  said  a  substantial  amount. 

Q.  All  right.  How  do  you  permit  that?  What  arrange¬ 
ments  do  you  make  for  that? 

A.  Either  the  War  Shipping  or  Ships  agent  calls  us  to 
ask  if  they  can  have  a  berth  for  handling  commercial 
freight,  and  if  we  have  a  berth  available  and  if  it  will  fit 
into  our  schedule,  all  right.  Then  there  is  another  type 
of  shipment  of  billets  and  steel,  which  is  arranged,  as  I 


122 


recall  it,  through  the  British  Ministry.  It  is  commercial 
freight,  but  it  is  handled  through  the  British  Ministry. 
We  have  shipped  British  steel  as  bottom  cargo  in  lieu  of 
ballast  on  certain  of  our  Army  cargo  ships. 

Where  we  shipped  cement  commercially  in  one  case,  the 
civilian  contractor  that  was  involved  made  the  arrange¬ 
ment  direct  with  us  for  that  shipment. 

Q.  That  was  export? 

A.  Export. 

Q.  Who  unloaded  the  car? 

A.  We  did.  I  do  not  recall  the  specific  understanding, 
but  I  would  remember  if  any  outside  group  had  come  in  to 
do  it.  We  did  the  unloading  for  him. 

Q.  You  made  a  charge  for  that? 

A.  No. 

Q.  In  other  words,  is  that  just  a  courtesy? 

A.  We  expected  the  railroads  to  refund  it  as  a  result  of 
this  action. 

Exam.  Bisque.  On  these  commercial  shipments,  who  is 
the  carrier?  Is  the  government  the  carrier  or  is  it  some 
private  ship  into  which  you  and  the  private  shipper  are 
loading  freight? 

The  Witness.  That  is  a  question  I  would  rather  let  Mr. 
Devereaux,  the  War  Shipping  man  answer.  It  is  a  very 
complicated  question  as  to  who  charters  the  ship,  just 
where  the  Army  and  just  where  the  War  Shipping  Admin¬ 
istration  ends.  I  would  not  feel  competent  to  testify  as  to 
the  details  of  those  arrangements. 

Exam.  Bisque.  It  may  not  be  important  but  I  would  like 
to  know  for  my  own  understanding  of  the  case. 

Q.  (By  Mr.  Cousins).  I  think  you  said  that  the  only 
commercial  freight  coming  in,  imported,  was  ore? 

A.  Ore  is  the  only  substantial  amount  One  other  ship 
with  commercial  freight  came  into  Newport  News,  one  of 
the  Luckenbach  ships,  with  about  12,000  tons  of  miscel¬ 
laneous  cargo  from  East  Africa  and  other  points  in  that 
vicinity  and  while  they  agreed  to  get  the  ship  in,  unload 
it  and  out,  they  did  not  keep  their  promise.  Our  piers 
were  cluttered  up  wdth  all  sorts  of  commercial  freight  while 
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they  were  clearing  customs,  while  the  Department  of  Agri¬ 
culture  was  passing  on  certain  things,  while  certain  other 
types  of  freight  was  being  classified.  Since  then  I  have 
not  permitted  import  freight  of  a  miscellaneous  character, 
or  miscellaneous  cargo.  Bulk  cargo,  like  ore  and  so  forth, 
that  can  go  from  ship  into  a  car  and  away,  yes,  but  when 
a  cargo  requires  classification,  sorting,  inspection  and  so 
forth,  on  the  piers  before  it  is  shipped,  we  have  stopped 
that. 

That  tied  up  our  piers  too  long  and  too  much. 

Q.  The  ore  is  a  bulk  freight  that  goes  into  open  top  cars! 

A.  Into  open  top  cars  and  away. 

Q.  When  you  say  there  has  been  a  substantial  amount  of 
commercial  freight  handled,  were  you  talking  about  Army 
Base  Piers  1  and  2? 

A.  Yes. 

Q.  What  is  a  substantial  amount?  What  do  you  mean 
by  that? 

A.  I  think  I  can  tell  you  in  carloads.  During  the  period 
that  we  are  discussing,  something  over  700  cars  of  freight 
were  so  handled. 

Q.  Was  that  largely  export  freight? 

A.  Export  freight. 

The  import  freight  was  something  over  20,000  tons. 

Q.  Can  you  tell  me  a  little  more  closely  what  period  this 
export  freight  moved  out  in?  We  are  talking  about  a  two- 
year  period. 

A.  A  two-year  period. 

Q.  Has  that  moved  lately? 

A.  The  last  commercial  movement  that  I  recall  was  an 
ore  ship  coming  in,  and  that  was  a  couple  of  months  ago. 
I  do  not  remember  the  exact  date. 

Q.  When  did  such  commercial  freight  move  out  export? 

A.  I  can  not  answer  that.  I  would  have  to  look  that  up. 

Q.  It  has  not  been  lately,  though,  has  it? 

A.  I  do  not  know.  I  would  have  to  check  on  that. 

Q.  Was  the  larger  percentage  of  your  commercial  freight 
handled  just  shortly  after  the  former  operator  which  I 
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think  you  said  was  the  Transport  Trading  and  Terminal 
Company — what  was  the  name? 

A.  The  Transport  Terminal  and  Trading  Company.  I 
have  not  the  data  on  the  specific  dates.  I  would  have 
to  check  that,  but  the  handling  of  this  export  freight  had 
nothing  to  do  with  the  former  operator.  There  was  no 
connection  between  the  two.  It  was  not  a  hold-over  from 
his  operation.  It  was  a  new  transaction. 

Q.  In  connection  with  this  commercial  freight,  do  you 
permit  vessels  to  come  into  your  pier  for  loading  or  un¬ 
loading  of  which  you  are  making  no  use  at  all? 

A.  Yes,  when  it  does  not  interfere  with  our  normal  Army 
operation. 

Q.  Do  you  assess  dockage  charges  against  such  vessels? 

A.  Yes,  and  we  have  collected. 

Q.  I  did  not  quite  understand  what  you  said  about  the 
payments  to  the  Lincoln  Tidewater  Terminal.  Did  you 
say  for  what  kind  of  freight  those  payments  were  made? 

A.  Export  freight  and  import  freight. 

Q.  By  that  do  you  mean  the  government  freight  or  com¬ 
mercial  freight? 

A.  Both.  There  has  been  no  commercial  freight  to  my 
knowledge  that  has  gone  over  the  Sewalls  Point  pier,  al¬ 
though  there  might  have  been,  but  I  have  no  knowledge  of 
that. 

Mr.  MacGuineas.  By  “Sewalls  Point’ ’  you  mean  the 
United  Nations  Depot? 

The  Witness.  United  Nations  Depot,  yes,  sir. 

Q.  (By  Mr.  Cousins).  Does  the  Lincoln  Tidewater  Ter¬ 
minal  Company  have  the  right  to  handle  commercial  ship¬ 
ments  there? 

A.  Yes,  sir. 

Q.  On  its  own  account? 

A.  No,  for  the  account  of  the  government,  and  all  income 
they  get  from  it  goes  to  the  War  Department. 

Q.  You  have  not  known  of  any  payments  made  by  the 
Pennsylvania  Railroad  Company  to  Lincoln  Tidewater 
Terminal  for  handling  your  freight,  have  you? 
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A.  No.  The  Pennsylvania,  as  I  understand  it,  has  refused 
to  make  such  payments. 

Q.  What  is  the  situation  with  respect  to  other  railroads? 

A.  Other  railroads  have.  I  have  not  the  specific  data 
because  that  is  not  under  my  command.  That  is  by  agree¬ 
ment  or  contract  between  the  Air  Corps  and  the  Tidewater 
Terminal. 

Q.  Do  you  know  which  railroads  have  made  payments 
on  government  freight  and  which  have  taken  the  same  posi¬ 
tion  as  the  Pennsylvania? 

A.  My  recollection,  and  this  is  subject  to  correction,  that 
the  Virginian  has  made  payments. 

Q.  So  far  as  you  know  the  others  have  not? 

A.  I  have  no  knowledge  of  whether  or  not  others  have. 
I  happen  to  know  that  one  check  was  received  from  the 
Virginian. 

Mr.  MacGuineas.  I  may  say  another  witness  will  go  into 
that  in  more  detail. 

Q.  (By  Mr.  Cousins).  Just  a  word  about  the  C  &  0  ar¬ 
rangement  that  you  described  over  Newport  News.  The 
Chesapeake  &  Ohio  is  still  in  charge  of  its  pier  there,  is  it 
not? 

A.  No.  We  are. 

Q.  Are  you  in  charge  of  commercial  shipments  and  every¬ 
thing  else  moving  in  there? 

A.  I  have  the  veto  on  commercial  shipments.  The  Chesa¬ 
peake  &  Ohio  get  my  consent  before  they  contract  to  bring 
in  commercial  shipments. 

When  they  come  in  the  handling  of  them  is  by  the  Chesa¬ 
peake  &  Ohio.  We  do  not  bother  with  them. 

Q.  Suppose  the  freight  goes  into  storage  on  your  facility? 

A.  It  does  not. 

Q.  It  does  not? 

A.  No.  We  control  the  warehouses.  We  have  rented  the 
warehouses  back  of  the  piers  and  I  will  not  permit  any 
freight  to  come  in  which  will  clutter  up  our  piers.  The 
piers  have  to  be  kept  free  and  open.  The  one  time  that  I 
did  let  them  handle  a  large  amount  of  commercial  freight, 
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the  experience  was  not  happy  because  it  tied  up  one  pier 
for  quite  a  period. 

Q.  Was  the  freight  stored  there? 

A.  Well,  it  was  stored  there  in-transit.  It  was  stored 
there.  Some  of  it  was  hemp,  for  example,  which  had  to  be 
classified,  inspected,  and  so  forth,  and  certain  other  spices 
and  so  forth  had  to  be  cleared  by  different  governmental 
agencies.  We  could  not  get  it  into  cars  and  away  and  it 
cluttered  up  the  piers  for  quite  some  period  of  time. 

Q.  Is  your  position  as  to  keeping  the  piers  free  of  all  that 
sort  of  freight  the  same  at  1  and  2? 

A.  Yes,  sir. 

Q.  General  Kilpatrick,  you  are  the  person  who  has  ac¬ 
tually  conducted  the  negotiations  with  the  railroads  about 
this  question,  are  you  not? 

A.  No,  I  would  not  say  so.  I  started  it.  I  referred  it  to 
the  Chief  of  the  Transportation  Office,  and  this  action  is 
the  result  of  action  on  the  part  of  the  office  of  the  Chief  of 
Transportation. 

Q.  In  your  opinion,  why  should  the  railroads  pay  you 
what  you  seek  in  this  case? 

A.  Very  simple.  Because  they  have  collected  in  the  line- 
haul  rate  for  this  service  and  have  not  rendered  the  service. 
They  gave  the  credit  to  the  commercial  interests  that  had 
the  piers  before  we  took  over.  When  we  took  over  on  the 
15th  of  June,  the  physical  situation  was  not  changed  at  all. 
The  same  men  unloaded  the  freight,  the  same  supervisory' 
force  supervised  the  men  who  were  unloading  the  freight. 
The  only  difference  was  that  Uncle  Sam  was  paying  the 
bill  and  any  profit  or  loss  would  be  to  the  government  and 
not  to  the  private  terminal  operator. 

It  never  occurred  to  me  that  we  would  not  get  this  credit 
because  I  figured  on  that  offsetting  the  cost  of  our  pier 
organization,  as  it  did  at  Newport  News. 

Q.  Why  should  the  Pennsylvania  Railroad,  for  example, 
help  pay  the  cost  of  maintaining  your  pier? 

A.  The  Pennsylvania  Railroad  in  its  line  haul  rate  has 
included  an  amount  for  export,  it  has  added  a  certain 
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amount  to  its  freight  rate  at  some  time  or  other  in  the  past. 
The  rate  is  built  up  on  that. 

Q.  You  have  answered  both  of  my  questions  in  exactly 
the  same  way,  which,  as  I  understand  it,  is  that  the  freight 
rates  include  the  service,  the  payment  that  you  are  asking 
for,  therefore,  your  position  is  if  you  do  not  get  it  the  gov¬ 
ernment  is  paying  too  much  of  a  freight  rate? 

A.  No,  I  did  not  say  that.  I  said  the  railroad  companies 
are  perfectly  willing  to  give  a  private  interest  this  credit 
and  on  exactly  the  same  facilities  they  did  give  the  credit 
up  to  the  time  we  took  over,  the  only  change  in  the  situation 
being  the  direction,  the  directive  force,  that  is,  who  handled 
the  operation. 

The  same  people  did  it,  they  did  the  same  thing,  but  as 
of  the  15th  of  June,  because  the  government  took  title  to 
the  operation,  the  railroads  stopped  allowing  the  credit. 

Q.  General,  you  do  not  care  what  the  railroad  did  for 
this  private  operator  so  long  as  you  are  not  paying  exces¬ 
sive  freight  rates,  do  you? 

A.  I  think  that  the  government  should  be  treated  exactly 
as  commercial  interests.  I  do  not  see  why  the  government 
should  not  have  the  same  rights  and  privileges  that  a  pri¬ 
vate  interest  has. 

Q.  What  does  it  matter  to  you  whether  it  is  so  treated 
or  not? 

Mr.  MacGuineas.  Mr.  Examiner,  I  object  to  this  line  of 
questioning.  General  Kilpatrick  is  here  as  a  witness  to 
state  the  facts  with  which  he  is  familiar.  He  is  the  witness 
here  to  state  the  position  of  the  United  States  of  America 
and  not  legal  conclusions,  and  in  this  connection  I  think 
recent  questions  have  been  along  that  line. 

Exam.  Disque.  He  started  the  complaint.  He  complained 
about  a  certain  situation.  Mr.  Cousins  is  trying  to  find  out 
what  his  complaint  is. 

Mr.  MacGtjineas.  The  complainant  is  the  United  States 
of  America.  The  decision  with  respect  to  filing  the  suit,  as 
the  General  testified,  was  not  made  by  him;  therefore  what 
he  may  think  about  the  basic  issues  of  the  case  is  immaterial. 
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Exam*  Disque.  Who  is  the  Government?  Who  should 
testify  as  to  what  the  complaint  is?  Who  is  complaining 
here?  Who  is  the  man  who  is  complaining? 

Mr.  MacGuineas.  No  man.  It  is  the  United  States  of 
America,  the  sovereign,  that  is  complaining. 

The  issues  here  are  perfectly  well  defined  in  the  com¬ 
plaint  and  they  will  be  defined  in  the  brief. 

This  witness  is  just  testifying  to  the  facts  which  we  con¬ 
tend  will  support  the  issues  as  we  framed  them  and  I  think 
the  cross  examination  should  be  limited  to  a  cross  examina¬ 
tion  on  the  facts. 

Exam.  Disqtje.  The  government  has  no  thought  on  this 
matter.  It  is  strictly  a  question  of  fact  and  law. 

Mr.  MacGuineas.  I  do  not  see  how  any  lawsuit  may  in¬ 
volve  more  than  facts  and  law. 

Exam.  Disque.  There  must  be  some  reason  why  a  lawsuit 
is  started. 

Mr.  Cousins  wanted  to  know  why  it  was  started. 

Mr.  MacGuineas.  Mr.  Cousins  ought  to  read  the  com¬ 
plaint.  Our  reasons  are  set  forth  in  the  complaint. 

Mr.  Cousins.  I  am  not  asking  the  General  to  draw  any 
legal  conclusions,  Mr.  Examiner.  I  will  not  ask  him  any 
question  that  requires  a  lawyer’s  answer. 

Exam.  Disque.  Have  you  all  the  information  you  want? 

Mr.  Cousins.  Almost 

I  would  like  to  proceed  a  little  bit. 

Q.  (By  Mr.  Cousins).  General,  if  the  railroads  should 
discontinue  the  practice  of  absorbing  these  wharfage  and 
handling  charges  at  Norfolk,  would  that  be  satisfactory 
to  you? 

Mr.  MacGuineas.  Mr.  Examiner,  I  object  to  that  ques¬ 
tion. 

Exam.  Disque.  Will  you  answer  the  question? 

Mr.  MacGuineas.  No.  I  am  not  authorized,  and  neither 
is  General  Kilpatrick  authorized  to  answer  that  question. 

Exam.  Disque.  Somebody  brought  this  complaint. 

Now,  who  was  it? 

Mr.  MacGuineas.  The  United  States  of  America  brought 
the  complaint. 
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Exam.  Disque.  Will  the  United  States  of  America  be 
satisfied  if  the  railroads  withdraw  this  allowance  at  the 
piers?  Is  that  your  question? 

Mr.  Cousins.  Yes,  bnt  I  am  not  concerned  about  the 
United  States.  That  is  me  just  as  much  as  anybody  else. 

I  want  to  know  how  General  Kilpatrick  feels  about  it  I 
will  be  satisfied  if  he  speaks  for  himself.  I  can  speak  for 
myself. 

The  Witness.  I  will  not  answer  that  question. 

Q.  (By  Mr.  Cousins).  Why  will  you  not  answer  it? 

A.  Because  that  would  get  into — I  do  not  think  I  have  to 
explain  why.  My  personal  feelings  have  no  bearing. 

Mr.  Cousins.  Well,  I  think  I  will  drop  this  line  of  ques¬ 
tioning  with  the  understanding  that  there  is  not  the  issue 
of  undue  prejudice  in  this  case  because  counsel  for  the  Gov¬ 
ernment  certainly  has  objected  to  any  questions  that  might 
tend  in  that  direction. 

Exam.  Disque.  Is  there  an  allegation  of  Section  3? 

Mr.  MacGuineas.  There  is  no  understanding  at  all  as  to 
what  the  issues  are  in  this  case.  The  complaint  states  what 
the  issues  are  in  the  case.  If  we  prove  them  by  our  wit¬ 
nesses,  very  well ;  if  we  do  not,  very  well. 

Mr.  Cousins.  That  is  all  I  have. 

Q.  (By  Mr.  Reynolds).  Am  I  correct  in  understanding 
that  the  Army  now  owns  Army  Base  Piers  1  and  2? 

A.  The  government  owns  them.  There  has  been  a  series 
of  transactions  between  the  War  Department,  the  Maritime 
Commission,  the  Navy,  different  government  agencies,  but 
the  title  rests  in  the  United  States  Government  or  one  of 
its  subsidiary  branches. 

Q.  I  have  been  under  the  impression  that  the  Army  con¬ 
structed  the  Army  base  at  Piers  1  and  2  during  the  last 
war;  is  that  correct? 

A.  That  is  correct. 

Q.  Between  the  last  war  and  this  war  they  leased  them 
out  to  various  people,  and  on  June  15,  1942,  they  assumed 
possession  again? 
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A.  That  is  correct.  That  is,  the  Army  did.  The  Mari¬ 
time  Commission  had  leased  the  piers  to  these  commercial 
interests. 

Q.  But  the  Army  constructed  the  piers,  as  I  understand 
it,  during  the  last  war? 

A.  Or  immediately  thereafter. 

Q.  Or  immediately  thereafter.  They  were  used  for  war 
purposes  during  the  last  war,  were  they  not? 

A.  I  do  not  know.  They  were  not  finished  in  time  to  be 
used  for  anything  except  the  reverse  movement.  The  ex¬ 
tent  to  which  they  were  used  I  am  not  familiar  with. 

Q.  They  were  constructed  for  the  purpose  of  being  used 
just  as  they  are  used  today,  were  they  not? 

A.  Yes,  sir. 

Q.  I  understood  you  to  say  that  there  is  a  Belt  Line 
engine  in  the  Army  base  that  is  engaged  in  switching  cars 
in  that  base;  is  that  correct? 

A.  Yes,  sir. 

Q.  Is  that  engine  not  operated  under  the  control  of  the 
government  yard  master  in  the  base? 

A.  I  am  not  competent  to  answer  that.  I  would  rather 
have  one  of  our  technical  witnesses  cover  the  detailed  op¬ 
eration  of  the  yard. 

Q.  You  do  have  a  government  yard  master  in  the  Army 
base,  do  you  not? 

A.  Yes.  I  think  he  actually  is  on  the  payroll  of  the  Navy, 
though,  not  the  Army. 

Q.  Is  it  not  true  that  he  controls  the  movement  of  all 
cars  within  the  Army  base? 

A.  I  would  rather  have  another  witness  answer  the  tech¬ 
nical  details  of  that  operation. 

Mr.  Reynolds.  That  is  alL 

Q.  (By  Mr.  Dixon).  If  the  carriers  took  over  the  work  on 
Piers  1  and  2,  where  would  lie  the  ultimate  responsibility 
for  getting  it  done?  Would  that  responsibility  finally  be 
yours? 

Mr.  MacGuineas.  Now,  Mr.  Examiner,  I  submit  that  is  a 
question  of  law  when  he  asks  “what  is  the  ultimate  respon¬ 
sibility  ?” 
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Exam.  Disque.  As  the  question  is  framed,  yon  are  ask¬ 
ing  a  question  of  law.  You  were  asking  him  what  he  would 
expect. 

Mr.  Dixon.  Yes. 

Let  me  put  it  this  way:  Would  the  railroads7  personnel 
be  subject  to  your  orders? 

The  Witness.  Within  certain  lines,  yes,  similar  to  the 
way  the  situation  operates  at  Baltimore  under  exactly  com¬ 
parable  conditions.  There  the  railroad  personnel  does  the 
car  unloading  for  the  Army. 

Q.  (By  Mr.  Dixon).  I  am  not  familiar  with  the  situation 
at  Baltimore. 

Could  you  describe  just  what  you  have  in  mind? 

A  I  think  I  have  answered  it. 

Q.  I  am  not  familiar  with  the  situation  at  Baltimore.  I 
am  trying  to  simply  find  out  the  extent  to  which  you  would 
consider  the  railroad  personnel  to  be  under  your  supervi¬ 
sion  and  command. 

A  Not  under  my  command.  I  would  tell  them  what  we 
wanted  to  accomplish,  what  cars  we  wanted  unloaded,  when 
and  where,  and  I  would  expect  them  to  do  it. 

Q.  Precisely  as  designated? 

A.  Yes,  sir. 

Mr.  Dixon.  That  is  all. 

Q.  (By  Mr.  Winn).  Would  it  be  a  satisfactory  operation 
if  the  railroad  personnel  should  unload  these  cars  at  their 
convenience  and  in  the  way  they,  from  an  operating  stand¬ 
point,  wanted  to  do  it? 

A  No.  They  would  have  to  unload  them  in  such  a  way 
as  we  could  keep  our  ships  moving. 

Q.  In  other  words,  the  unloading  work  would  have  to  be 
done  according  to  your  schedule  to  meet  your  need? 

A  Yes,  sir. 

Q.  And  it  could  not  be  done  at  railroad  convenience? 

A.  No. 

Q.  Have  you  not  also  made  it  clear,  General,  that  the 
available  civilian  personnel  is  inadequate  to  do  this  job? 

Have  you  made  that  clear? 
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A.  In  my  judgment  the  available  civilian  supply  of  car 
unloaders  in  the  port  is  inadequate. 

Q.  So  that  this  job  of  loading  and  unloading  and  handling 
freight  between  car  and  ship  could  not  really  be  done  by  the 
railroads  with  the  civilian  employees? 

A.  They  have  done  it  at  Baltimore  under  similar  condi¬ 
tions.  They  might  have  to  import  labor. 

Q.  They  might  have  to  import  labor? 

A.  Yes,  sir.  They  might  have  to  take  other  steps  to  pro¬ 
vide  an  adequate  supply  of  labor. 

Q.  You  have  used  Army  personnel  to  supplement  the 
civilian  workers? 

A.  Yes,  sir. 

Q.  During  peak  times? 

A.  Yes,  sir. 

Q.  Now,  you  say  this  operation  is  continuous,  you  are 
unloading  cars  all  the  time,  and  you  are  loading  vessels  all 
the  time. 

Currently,  what  proportion  of  your  employees  are  doing 
unloading  work  that  are  Army  personnel,  either  Italian  or 
American,  and  what  proportion  are  civilian? 

A.  I  would  have  to  look  up  our  statistics  before  I  an¬ 
swered  that  question.  My  impression  is  that  at  the  present 
time  we  have  about  half  enough  civilian  car  unloaders.  I 
may  be  wrong  in  that.  It  may  be  a  smaller  percentage  or  it 
may  be  greater. 

When  I  say  it  is  a  continuing  operation,  that  does  not 
mean  7  days  in  a  week.  On  any  one  given  date  we  might 
have  nothing  going  on,  then  we  would  swing  into  another 
convoy. 

Q.  You  are  now  in  a  50-50  basis  as  between  civilian  em¬ 
ployees  and  Army  personnel? 

A.  In  general,  I  think  so.  I  may  be  a  little  bit  off  on  that. 
The  availability  of  civilian  car  unloaders  at  present  may  be 
slightly  under  that 

Q.  Under  50  per  cent? 

A.  But  the  factor  that  makes  it  difficult  for  us  to  get  labor 
is  the  price  that  we  pay.  If  we  raised  the  pay  we  could  get 
more  men. 
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Q.  Of  course,  the  railroads  would  be  freer,  I  suppose,  to 
pay  an  unlimited  wage  scale,  more  so  than  the  Army. 

You  spoke  of  Army  personnel  coming  in  at  peak  periods. 
I  was  wondering  whether  or  not  the  peak  periods  are  not 
almost  the  normal  periods? 

A.  Not  quite,  but  they  come  rather  frequently. 

Q.  So  that  the  peak  period  that  you  speak  of  would  be 
something  that  would  be  happening  frequently;  is  that 
true? 

A.  Yes,  that  would  happen  frequently. 

Mr.  Winn.  That  is  all. 

Q.  (By  Exam.  Disque ) .  At  these  other  Norfolk  piers 
where  the  allowance  is  made,  does  the  terminal  or  the 
unloading  agency  unload  according  to  the  needs  of  the  ships 
or  according  to  the  railroads  desires,  or  do  you  know  how 
it  is  handled? 

A.  It  is  a  confused  situation.  The  terminal  company 
unloads  for  the  United  Nations  Depot;  the  Army  freight 
that  we  handle  over  the  piers  for  export  the  Army  handles 
with  soldier  labor  chiefly. 

Q.  Do  you  know  how  it  is  handled  at  these  other  Norfolk 
piers  where  the  allowance  is  made?  Is  not  an  allowance 
made  out  here  at  Lambert  Point? 

A.  Yes,  sir.  The  car  unloading  at  Lambert  Point  is  done 
by  civilians  and  in  certain  cases  by  military  personnel  or 
naval  personnel.  I  am  not  competent  to  testify  as  to  the 
details  of  that. 

Exam.  Disque.  All  right. 

Are  there  any  other  questions? 

Mr.  MacGuineas.  I  have  a  few  on  redirect  examination. 

Exam.  Disque.  All  right. 

That  is  all  on  cross. 

Re-direct  Examination. 

Q.  (By  Mr.  MacGuineas).  Will  you  for  the  moment 
confine  your  attention  merely  to  the  process  of  unloading 
the  cars  from  pier  track  to  the  floor  and  disregard  the 
balance  of  the  movement  from  the  pier  floor  into  the  ship. 

Do  you  see  any  reason  why,  if  the  carriers  organized 
and  coordinated  an  efficient  set  up,  they  can  not  today  per- 
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form  at  the  Army  Base  Piers  the  function  of  unloading 
from  car  to  pier  floor? 

A.  They  could. 

Q.  If  they  wished  to  import  labor,  or  to  provide  civilian 
labor  for  that  purpose,  are  you  content  to  have  them  do  so  ? 

A.  Yes. 

Q.  Is  it  correct,  General,  to  say  that  substantially  all  of 
the  freight  which  is  unloaded  on  Army  Base  Piers  from 
the  cars  goes  into  ships  without  further  being  shifted 
around  ? 

A.  Yes,  the  vast  majority,  subject,  as  I  testified,  to  a 
slight  interchange  between  piers. 

Q.  But  that  is — 

A.  That  is  minor. 

Q.  Counsel  for  the  Pennsylvania  Railroad  asked  you 
certain  questions  about  the  handling  of  wheeled  equipment, 
vehicles,  and  so  forth. 

Is  it  correct  to  say  that  the  vehicles  which  are  loaded 
on  the  ship  arrive  at  the  pier  already  assembled? 

A.  Yes. 

Q.  In  the  sense  the  wheels  are  on  and  the  axles? 

A.  Yes,  sir. 

Q.  It  is  a  complete  car? 

A.  Yes,  sir. 

Q.  And  the  so-called  processing  about  which  you  spoke 
merely  involves  water-proofing  those  vehicles  for  safety — 

A.  To  withstand  the  ocean  voyage. 

Q.  Furthermore,  the  wheeled  traffic,  the  vehicular  traf¬ 
fic,  which  moves  over  the  base  piers  arrives  in  open  top 
cars ;  is  that  not  so  ? 

A.  Not  always. 

Q.  Generally? 

A.  Generally. 

Mr.  Cousins.  May  I  suggest  to  Mr.  MacGuineas  that  he 
ask  the  witness  questions  instead  of  telling  him? 

I  do  not  think  he  stated  any  of  this  information  that  you 
have  now  suggested  to  him. 

Mr.  MacGuineas.  You  are  free  to  object  to  questions  if 
you  care  to  do  so. 
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Mr.  Cousins.  Oh,  no. 

Q.  (By  Mr.  MacGuineas).  At  Army  Base  Piers  1  and  2, 
will  yon  or  will  yon  not  allow  commercial  import  traffic  to 
move  over  that  pier  as  long  as  it  can  be  handled  with 
reasonable  expedition? 

A.  I  will  and  have. 

Q.  Do  you  recall  the  date  of  the  commercial  movement 
to  which  you  testified,  which  consisted  of  Red  Cross  cloth¬ 
ing?  Can  you  give  us  the  approximate  date  of  that? 

A.  It  was  in  November,  1943. 

Q.  To  clarify  your  testimony  about  the  importation  in 
the  Luckenbach  ship  which  you  said  involved  spices  and 
different  materials  which  had  to  be  classified,  where  did 
that  ship  dock? 

A  No.  4,  Newport  News,  North  Side. 

Q.  Do  you  know  what  railroad  is  presently  doing  the  car 
unloading  at  Baltimore? 

A.  The  B  &  0,  Pennsylvania,  and  Canton. 

Q.  And,  General,  when  you  were  discussing  the  relative 
force  of  civilian  and  Army  labor  that  has  been  used  re¬ 
cently,  were  you  referring  to  the  port  of  embarkation  as  a 
whole,  or  were  you  specifically  referring  to  Army  Base 
Piers  1  and  2? 

A.  Army  Base  Piers  1  and  2. 

Mr.  Mac  Guineas.  That  is  all. 

Re-cross  Examination. 

Q.  (By  Mr.  Cousins).  General,  what  piers  in  Baltimore 
were  you  talking  about? 

A.  Pennsylvania  Pier  No.  1. 

Q.  Pennsylvania  Railroad  Pier  No.  1  ? 

A  Pennsylvania  Pier  No.  1,  the  Canton  Railroad  piers, 
and  the  B  O-pdars. 

Mr.  Cousins.  That  is  all. 

Q.  (By  Mr.  Winn).  When  you  spoke  on  re-direct  exam¬ 
ination  to  the  effect  that  the  railroads  unloaded  the  cars 
and  placed  the  freight  on  the  pier  floor,  did  you  mean 
placed  the  freight  on  the  pier  floor  next  to  the  car,  or  were 
you  speaking  of  the  full  operation,  unloading  the  car  and 
moving  it  to  shipside  ? 
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A.  Putting  it  on  the  floor  of  the  pier. 

Q.  Convenient  to  the  car  from  which  it  is  taken! 

A.  We  instruct  them  to  stop  the  cars  at  certain  places. 
A  cut  of  cars  would  be  placed  adjacent  to  the  ship  that 
those  cars  were  allocated  to. 

Q.  Adjacent  to  the  ship? 

A.  No,  of  the  pier,  on  the  section  of  the  pier  adjacent  to 
the  ship.  If  the  ship  were  on  the  offshore  berth,  the  south- 
side,  why  the  cars  would  be  unloaded  on  the  offshore  end 
of  the  pier  on  the  south  side. 

Q.  What  work  is  there  to  be  done  in  moving  the  freight 
from  the  point  at  which  you  had  it  placed  by  the  railroads 
on  the  pier  floor  and  the  tackle  point,  the  ship’s  line  point? 

A.  If  our  plan  is  good  we  unload  the  cars  reasonably 
near  the  hatch  that  the  cargo  is  going  into.  We  are  not 
always  successful  in  that.  If  we  do  not  do  that,  you  have  a 
cross  current  of  traffic,  and  we  try,  in  our  allocations,  to 
determine  before  we  order  the  cars  in,  before  they  are  un¬ 
loaded,  we  try  to  determine  what  hatch  the  freight  is  going 
into. 

Q.  I  just  could  not  quite  understand  your  saying  that 
the  railroads  could  do  this  work  of  unloading  when  you 
have  explained  to  us  that  in  order  to  do  it  you  used  half 
soldier  personnel. 

A.  It  is  possible  to  get  additional  personnel. 

Q.  Civilian  personnel? 

A.  Civilian  personnel. 

Q.  But  you  have  not  been  able  to  get  it? 

A.  I  have  not  been  able  to. 

Q.  Have  you  sought  to? 

A.  Yes,  sir. 

Mr.  Winn.  That  is  all. 

(Witness  excused.) 

Mr.  Wagner.  Mr.  Examiner,  I  desire  to  offer  a  petition 
of  intervention  on  behalf  of  the  Richmond  Chamber  of 
Commerce,  the  State  Port  Authority  of  Virginia,  and  the 
Norfolk  Port  Traffic  Commission. 

Exam.  Bisque.  If  there  is  no  objection  it  will  be  filed. 
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Mr.  Reynolds.  Would  Mr.  Wagner  mind  stating  his 
position? 

Mr.  Wagner.  I  would  not,  but  the  petition  states  it. 

Exam.  Disque.  Your  position  is  similar  to  that  of  the 
other  interveners? 

Mr.  Wagner.  I  do  not  know  because,  unfortunately,  I 
was  not  here  when  they  intervened. 

.Exam.  Disque.  It  does  not  broaden  the  issues,  does  it? 

Mr.  Wagner.  It  does  not. 

Exam.  Disque.  That  is  all  I  care  to  know  now.  Proceed. 

Mr.  MacGuineas.  Mr.  Examiner,  I  offer  in  evidence 
Complainant’s  Exhibits  No.  1  and  No.  2,  heretofore  marked 
for  identification. 

Exam.  Disque.  They  will  be  received  in  evidence. 

(Complainant’s  Exhibits  1  and  2,  Witness  Kilpatrick, 
received  in  evidence.) 

Hays  M.  Heimbaugh  was  sworn  and  testified  as  follows : 

Direct  Examination. 

•  •  • 

Q.  Major  Heimbaugh,  have  you  prepared  an  exhibit 
which  shows  the  line  haul  tariff  now  in  effect  covering  ex¬ 
port,  import,  coastwise  and  intercoastal  traffic  moving 
through  Norfolk,  Virginia? 

A.  I  have.  It  is  the  exhibit  that  has  the  letter  “A”  up 
in  the  left  hand  comer. 

Q.  In  red  pencil? 

A.  In  red  pencil,  I  believe. 

Mr.  MacGuineas.  May  we  have  this  identified  as  No.  3. 

(Complainant’s  Exhibit  3,  Witness  Heimbaugh,  marked 
for  identification.) 

Q.  (By  Mr.  MacGuineas).  Major  Heimbaugh,  will  you 
point  out  for  the  record  the  particular  portions  of  your 
exhibit  which  are  especially  applicable  to  the  claimant’s 
contentions  here  and  discuss  them? 

A.  In  general,  this  exhibit  contains  the  provisions  in  the 
tariffs  from  the  major  rate  territories,  from  each  of  the 
major  rate  territories,  from  or  to  which  export  and  import 
rates  are  published  through  Norfolk. 
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The.  exhibit  does  not  purport  to  refer  to  every  tariff  that 
publishes  rates  of  that  kind,  but  to  the  extent  that  the  tariff 
does  contain  excerpts  concerning  the  application  of  those 
rates  the  representations  for  the  tariffs  referred  to  are  a 
full  representation. 

From  some  territories,  such  as  transcontinental  territory, 
for  instance,  for  which  export  rates  are  not  published  into 
Norfolk,  we  have  not  included  in  here  any  items  relating 
to  the  application  of  the  transcontinental  rates  eastbound. 

I  think  you  will  understand  as  we  proceed  through  the 
exhibit  what  the  general  plan  of  the  exhibit  is. 

The  first  tariff  referred  to  is  trunk  line  tariff  80-C,  Cur- 
lett’s  I.  C.  C.  No.  A-694.  Bef  erring  to  Item  100-C  beginning 
on  page  4,  that  states  the  application  of  import  rates.  In 
other  words,  it  sets  forth  the  conditions  that  will  prevail  in 
order  to  obtain  the  application  of  import  rates  as  named  in 
that  tariff. 

It  states :  “Import  rates  named  herein  will  apply  on  prop¬ 
erty  delivered  to  the  rail  carrier  direct  from  shipside  or 
dock  of  vessel.” 

Q.  What  page  is  that? 

A.  It  starts  at  the  bottom  of  page  4  and  I  finished  reading 
at  the  top  of  page  5. 

Exam.  Disqtje.  There  are  two  numbers  on  each  page. 

Mr.  MacGuineas.  May  I  state  for  the  record,  in  all  cases 
the  printed  number  is  to  be  ignored. 

The  Witness.  Pay  no  attention  to  the  number  in  the 
lower  corner.  That  has  nothing  to  do  with  the  numbering 
of  the  pages.  That,  in  brief,  is  the  way  our  import  and  ex¬ 
port  traffic  is  handled.  It  is  handled  direct  in  bringing  the 
property  to  Norfolk. 

Q.  (By  Mr.  MacGuineas).  Is  there  any  reference  in  this 
tariff  to  traffic  handled  over  Army  Bases? 

A.  There  is.  On  page  6  of  the  exhibit  you  will  find  Item 
110-C  reproduced  and  in  the  next  to  the  last  paragraph  of 
that  item  you  will  find  this : 

“Export  rates  will  also  apply  on  shipments  consigned  on 
bills  of  lading  for  export,  destined  to  foreign  countries  or 
foreign  possessions  of  the  United  States,  handled  through 
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United  States  Navy  Yards,  Naval  Bases,  or  Army  Bases, 
or  delivered  to  United  States  Government  vessels  docked 
thereat  on  presentation  of  proper  evidence  of  exportation.” 

Our  export  shipments  through  Army  Base  Piers  1  and  2 
went  through  these  Army  facilities  and  regardless  of  wheth¬ 
er  they  moved  through  Army  facilities  or  not  are  indicated 
as  being  for  export  on  the  bill  of  lading  and  there  is  evi¬ 
dence  of  exportation  given  the  carrier  as  set  forth  in  the 
paragraph  I  just  read. 

Army  Base  Piers  1  and  2  are  a  part  of  the  Army  Base 
here  at  Hampton  Roads  Port  of  Embarkation. 

Now,  we  move  over  to  page  9  of  the  exhibit  and  the  last 
paragraph  on  that  page  contains  the  item  practically  the 
same  as  the  one  I  have  read.  This  item  appears  in  Jones  ’ 
Tariff  I.  C.  C.  No.  3642.  That  tariff  contains  export  rates 
from  Central  Freight  Association  territory 

Exam.  Disque.  Since  they  are  charging  export  rates, 
what  is  the  purpose  of  showing  thist 

The  Witness.  This  conforms  to  the  allegations  made  in 
the  complaint  respecting  the  existence  of  export  rates. 

Let  me  take  you  back  to  page  3  of  the  exhibit.  In  the 
first  paragraph  there  is  shown  Item  30- A.  This  relates  to 
Curlett’s  Tariff  No.  80  which  provides  for  export  rates 
from  origins  in  trunk  line  territory  and  it  states : 

‘‘The  class  rates  published  herein  for  application  on 
import,  export,  intercoastal  and  coastwise  traffic  take  prece¬ 
dence  over  other  class  rates  between  the  same  points  via 
the  same  routes.  From  and  to  points  shown  on  pages  7  to 
32,  inclusive,  of  tariff,  as  amended  from  and  to  which  no 
import,  export,  intercoastal  and  coastwise  rates  are  specif¬ 
ically  published  herein,  the  class  rates  published  on  domes¬ 
tic  traffic  in  other  tariffs  lawfully  on  file  with  the  Interstate 
Commerce  Commission  from  and  to  such  points  will  apply 
on  import,  export,  intercoastal  and  coastwise  traffic  and 
will  be  subject  to  rules  and  application  of  rates  as  pub¬ 
lished  herein  governing  import,  export,  intercoastal  and 
coastwise  traffic.” 

So  if  it  is  found  necessary  from  an  origin  in  trunk  line 
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territory  to  supply  the  domestic  class  rate  to  Norfolk,  they 
do  apply  on  shipments  exported  through  Army  bases. 

Turn,  please,  to  page  16.  That  contains  again  the  provi¬ 
sions  relating  to  export  shipments  through  Army  bases 
published  in  C.  F.  A.  Tariff  218, 1.  C.  C.  No.  3758,  which  is 
a  tariff  that  contains  the  commodity  rates. 

On  page  18  we  have  a  similar  application  in  trunk  line 
tariff  107^0  series  Curlett’s  Tariff,  current  I.  C.  C.  Nos. 
107-B — that  should  be  I.C.C.  No.  A-593  and  A-767,  which 
applies  from  and  to  stations  in  western  trunk  line  territory. 

It  will  be  noted  as  you  go  through  the  exhibit  that  the 
provisions  that  are  in  effect  now  are  the  provisions  that 
were  in  effect  at  the  time  the  Army  took  over  the  operation 
at  the  Army  Base.  In  other  words,  no  change  has  been 
made  in  these  tariffs  in  so  far  as  the  line  haul  charges  are 
concerned  to  compensate  for  the  work  that  is  being  done  by 
the  Army  and  for  which  no  allowance  is  currently  being 
made. 

Q.  (By  Mr.  MacGuisteas).  Major  Heimbaugh,  does  Cur¬ 
lett’s  Tariff  No.  107  contain  any  specific  provision  with 
reference  to  traffic  handled  over  Army  Bases? 

A.  It  does.  That  is  the  bottom  paragraph,  the  para¬ 
graph  shown  at  the  bottom  of  page  18. 

On  page  23,  we  have  the  application  shown  in  Western 
Trunk  Line  Territory,  L.  E.  Kipp’s  Tariff  I.  C.  C.  No. 
A-3475,  which  names  rates  from  origins  in  western  trunk 
line  territory  to  Norfolk  and  other  North  Atlantic  ports. 

Here  is  an  item  which  says : 

“Under  the  application  of  shipside  rates,  rail  lines  will 
make  no  allowance  or  payment  for  transferring  freight 
directly  between  ships  and  open  top  cars  by  ship’s  tackle, 
ship’s  stevedore,  or  ship’s  contract  labor,  alone  or  in  con¬ 
junction  with  mechanical  or  other  facilities.” 

That  is  a  clear  implication  as  to  box  car  traffic  that  the 
shipside  application  does  include  the  performance  by  the 
carriers  themselves  of  this  unloading  to  the  pier  floor  or 
for  an  allowance  therefor. 

The  application  in  this  tariff  also  indicates  that  the  same 
provisions  are  applicable  at  other  North  Atlantic  ports, 
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including  Baltimore,  to  which  the  General  referred,  where 
the  carriers  are  unloading  the  car. 

Turn  to  page  29,  please.  We  have  on  page  29  the  begin¬ 
ning  of  the  provisions  found  in  Southern  Freight  Associa¬ 
tion  Freight  Tariff  712-C,  Hoke’s  I.  C.  C.  No.  712,  Item 
130  and  dropping  down  to  the  large  paragraph,  it  says: 

“If  the  charges  accruing  under  the  rail-water  or  all-rail 
rates  applicable  via  Norfolk,”  and  the  other  ports  named 
therein,  “to  Baltimore,  Maryland,  as  published  in  tariffs 
listed  in  Item  135  are  lower  than  the  charges  accruing 
under  the  rates  to  Norfolk  *  *  *  published  in  this  tariff, 
as  amended,  plus  wharfage  and  handling  charges  applicable 
at  said  Virginia  Ports  as  published  in  R.  H.  Hoke  Tariff 
326-F,  the  lower  charges  resulting  from  such  rates  to  Balti¬ 
more,  Maryland,  will  apply  to  shipside  at  Norfolk.” 

Exam.  Disque.  What  page  are  you  reading  from? 

The  Witness.  Page  29. 

This  application  is  different  from  the  ones  we  referred 
to  heretofore.  This  tariff  applies  from  certain  stations  in 
Southern  Freight  Association  territory  and  has  shipside 
application  when  certain  conditions  prevail. 

While  you  keep  that  place  at  page  29,  turn,  please  to  page 
43.  Down  at  the  bottom  of  page  43  and  at  the  top  of  page 
44  are  some  rates,  both  all-rail  and  all-water,  as  found  in 
Agent  Hoke’s  I.  C.  C.  No.  712  from  Army  Depot,  Georgia, 
to  Norfolk,  Virginia,  and  on  page  44,  the  rates  from  Army 
Depot,  Georgia,  to  Baltimore,  Maryland,  both  all-rail  and 
rail-water  to  Baltimore.  You  will  notice  that  the  all-rail 
class  rates  in  effect  now  and  in  effect  on  June  14,  1942, 
from  Army  Depot,  Georgia,  to  Norfolk,  Virginia,  are  the 
same  as  the  rail-water  rates  from  Army  Depot,  Georgia, 
to  Baltimore,  Maryland,  and  these  rail-water  rates  still 
apply  to  Norfolk,  namely,  rail  line  to  Norfolk  and  water 
line  beyond.  They  are  published  in  Agent  Hoke’s  I.  C.  C. 
8,  which  is  one  of  the  tariffs. 

Refer  to  Item  35,  page  29.  In  other  words,  as  to  ship¬ 
ments  which  would  move  on  class  rates  from  Army  Depot, 
Georgia,  to  Norfolk,  the  rate  being  published  in  Hoke’s 
I.  C.  C.  712,  such  a  rate  would  be  actually  shipside  rate, 
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calling  for  shipside  delivery  at  the  Army  Base,  for  in¬ 
stance,  in  Norfolk. 

Q.  (By  Mr.  MacGuixeas).  May  I  interrupt? 

Will  yon  explain  on  the  record  the  significance  of  yonr 
symbols  “EP”  and  “E-42”? 

A.  They  are  described  at  the  bottom  of  page  41.  EP 
means  export  rate  in  effect  at  present.  E-42  means  export 
rate  in  effect  on  14  June  1942. 

DP  means  domestic  rate  in  effect  at  present. 

D-42  means  domestic  rate  in  effect  14  June  1942. 

AR  is  all  rail,  and  RW  is  rail  water. 

I  may  say  that  throughout  these  exhibits  we  have  not 
included  the  Ex  Parte  148  increases.  This  application 
found  in  Item  130  of  Hoke’s  712  appears  in  the  SFA  Class 
Rate  Tariff  generally  applying  to  Norfolk. 

Turn  to  page  83,  please.  Next  to  the  last  paragraph, 
page  33,  the  one  numbered  4,  contains  provisions  found  in 
S.  F.  Tariff  705-F,  Hoke’s  Tariff  I.  C.  C.  No.  903,  which  is 
a  commodity  tariff  applying  from  Southern  Freight  Asso¬ 
ciation  Territory  and  publishes  export  rates.  That  para¬ 
graph,  you  will  notice,  is  the  paragraph  providing  for  the 
export  application  on  shipments  moving  through  Army 
bases. 

Turn  to  page  35,  the  very  first  sentence  at  the  top  of  the 
page.  We  are  still  in  the  same  tariff,  Hoke’s  I.  C.  C.  903. 
“Except  as  otherwise  provided  in  this  tariff,  rates  pub¬ 
lished  in  this  tariff  do  not  include  wharfage,  handling  or 
other  charges  necessary  to  affect  delivery  to  shipside. 

However,  turning  over  to  page  36,  you  will  find  repro¬ 
duced  a  couple  of  items  which  are  typical  of  many  in  the 
tariff  and  right  in  the  item  there  is  provision  that  it  is 
applicable  to  shipside.  I  might  say  that  this  shipment  of 
steel  articles  referred  to  moved  on  the  rates  found  in  Item 
780  reproduced  on  page  36. 

Q.  Have  you  finished  your  answer  on  those  tariffs,  Major 
Heimbaugh? 

A.  Yes,  sir.  That  is  alL 
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Q.  Do  the  tariffs  to  which  yon  have  referred  contain  the 
omnibns  clanse  making  applicable  the  provisions  in  ter¬ 
minal  tariffs? 

A.  They  do.  There  is  the  cross  reference  to  the  omnibns 
clanse  by  item  numbers  as  shown  on  page  37. 

Q.  Major  Heimbaugh,  have  yon  also  prepared  an  exhibit 
which  contains  excerpts  from  the  applicable  terminal  tariff 
at  Norfolk? 

A.  I  have. 

That  is  the  exhibit  with  a  small  “b”  in  the  upper  right 
hand  corner. 

Mr.  Mac  Guineas.  This  will  be  identified  as  Exhibit  No.  4. 

(Complainant’s  Exhibit  4,  Witness  Heimbaugh, 
marked  for  identification.) 

By  Mr.  Mac  Guineas.  Will  yon  also  refer  briefly  to  the 
applicable  provisions  in  those  tariffs  with  reference  to  ex¬ 
port  and  import  traffic  charges  and  allowances? 

A.  This  exhibit  contains  excerpts  from  the  tariffs  of  the 
Norfolk  carriers  other  than  the  C.  &  0.  Railroad  relating 
to  allowances  or  absorptions  for  accomplishing  shipside 
delivery  or  more  specific  for  wharfage  and  handling  and 
other  services  at  Norfolk. 

Turn,  please,  to  page  10.  This  contains  excerpts  from 
Atlantic  Coastline  Tariff  L  C.  C.  No.  B-3068.  The  item 
designated  as  “  (a)  ”  states  that  “in  the  absence  of  through 
rates  or  specific  charges,  on  coastwise  traffic  via  the  Atlan¬ 
tic  Coast  Line  Railroad  to  Brunswick,  Georgia;  Charleston, 
South  Carolina;  Jacksonville,  Florida;  Norfolk,  Virginia; 
Pinners  Point,  Virginia;  Richmond,  Virginia,  and  Savan¬ 
nah,  Georgia,  inland  domestic  rates  will  apply  to  shipside 
when  originating  at  points  in  the  following  States”  and  so 
forth. 

You  will  note  that  refers  to  coastwise  traffic.  The  Coast 
Line  in  its  terminal  tariff  has  no  corresponding  item  relat¬ 
ing  to  export  traffic  or  import  traffic.  The  Allantic  Coast 
Line  relies  for  any  shipside  application  on  the  specific 
application  in  the  line  haul  tariffs,  such  as  Hoke’s  L  C.  C. 
903. 
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Refer  to  page  12.  This  contains  the  provisions  found  in 
Norfolk  &  Western  Railway  Tariff  I.  C.  C.  No.  9179,  Rail¬ 
road  Tariff  No.  23-F. 

In  Section  6  of  that  tariff,  Part  1,  are  found  specific  pro¬ 
visions  relating  to  the  Lincoln  Tidewater  Terminals,  other¬ 
wise  known  as  United  Nations  Depot  No.  9.  This  same  part 
of  the  tariff  up  until  15  September  1942,  contained  similar 
specific  reference  to  Transport  and  Trading  Terminal  Cor¬ 
poration,  which  operated  the  Army  Base  Piers  Nos.  1 
and  2. 

Q.  Until  what  date? 

A.  The  Transport  and  Trading  Terminal  is  taken  out  of 
this  particular  tariff  effective  15  September,  1942. 

Q.  Until  what  date  did  Transport  Trading  and  Terminal 
operate  Base  Piers  Nos.  1  and  2? 

A.  Until  15  September,  1942.  In  other  words,  the  Trans¬ 
port  Trading  and  Terminal  continued  in  this  tariff  after  the 
Army  commenced  the  operation. 

These  provisions  say  that  on  traffic  originating  at  or 
destined  to  points  designated  on  page  13  of  the  tariff  sub¬ 
ject  to  Sections  1  and  3  of  the  tariff — and  the  description 
of  these  Sections  1  and  3  will  be  found  in  the  first  nine 
pages  of  this  exhibit — when  originating  at  or  destined  to 
points  designated  on  page  13  of  the  tariff  the  Norfolk  & 
Western  Railway  will  absorb  in  the  line  haul  rates  wharf¬ 
age  charges  of  one  cent  per  hundred  pounds  on  all  freight, 
also  a  handling  charge  of  3  cents  per  100  pounds  or  60 
cents  per  ton,  net  or  gross,  on  all  freight  inclosed  cars. 

There  is  there  a  more  specific  allowance  named  with  re¬ 
spect  to  certain  classes  of  traffic.  I  simply  call  attention  to 
the  fact  that  they  do  make  absorptions  in  the  line  haul  rate 
of  one  cent  per  100  pounds  for  wharfage  on  all  freight 
and  3  cents  per  100  pounds  on  freight  inclosed  cars,  in 
addition  to  the  wharfage,  the  3  cents  being  for  handling. 

Q.  Will  you  make  a  brief  statement  as  to  the  manner  in 
which  you  have  set  up  pages  3  to  9,  showing  the  territorial 
application? 

A.  Take  page  12,  in  the  first  line,  it  refers  to  Sections  1 
and  3  of  the  Tariff.  Suppose  we  have  some  traffic  coming 
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from  Chicago.  You  will  refer  to  the  first  nine  pages,  run¬ 
ning  down  the  left  hand  column  until  you  come  to  Illinois. 
You  will  then  find  under  the  first  column  opposite  “  Illi¬ 
nois  ”  a  (1).  That  is  the  section  number  shown,  the  one 
referring  to  Norfolk  in  Western  Tariff  LC.C.  No.  9179. 

In  other  words,  Chicago  would  be  a  Section  1  station  in 
so  far  as  this  application  referred  to  on  page  12  of  the 
exhibit  is  concerned. 

Does  that  sufficiently  explain  it? 

I  may  say  that  in  general  the  terminal  tariffs  fall  into 
three  groups.  One  group  is  the  Atlantic  Coast  Line  and 
seaboard  which  have  this  very  limited  application  of  the 
terminal  tariff  dealing  with  coastwise  traffic  only. 

Then  there  is  the  Pennsylvania  which  has  no  restriction 
as  to  a  certain  type  of  traffic.  In  other  words,  the  Pennsyl¬ 
vania  Terminal  Tariff  applies  to  export,  import,  coastwise 
and  intercoastal.  It  also  has  no  restriction  concerning  the 
origin  or  destination  stations. 

Then  there  are  tariffs  for  the  other  lines,  of  which  the 
N.  &  W.  is  representative,  which  limit  the  full  absorption 
of  1  to  3  cents,  according  to  the  origin  point  of  the  traffic  on 
export  shipments  and  the  destination  on  import  shipments, 
inbound,  I  should  say,  and  in  general  that  restriction  means 
that  to  destinations  other  than  Southern  Freight  Associa¬ 
tion  Territory,  from  which  no  absorption  as  a  rule  is  made 
in  the  terminal  tariff,  the  allowance  of  one  and  three  cents 
will  be  made  excepting  for  border  points  and  by  “border” 
I  mean  stations  located  on  the  border  between  Official  and 
Southern  territories,  and  which  are  grouped  in  the  N.  &  W. 
tariff  as  Section  2  stations.  These  are  all  stations  on  the 
C.  C.  &  0.  in  Kentucky,  which  are  group  2  stations.  There 
is  a  limited  absorption  from  these  border  line  stations. 

Q.  You  stated  that  the  N.  &  W.  Terminal  Tariff  until 
September  1943,  made  specific  references  to  the  Transport 
Trading  and  Terminal  Corporation. 

A.  That  is  correct. 

Q.  Will  you  make  a  statement  with  respect  to  the  pro¬ 
visions  of  the  other  terminal  tariffs  in  that  connection? 
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A.  Will  it  suffice  if  I  refer  to  them  as  I  come  to  each  of 
them? 

Q.  Yes. 

A.  The  Examiner  inquired  about  Lambert  Point  dock. 
The  absorptions  are  found  on  page  13  for  that  facility. 

Turn,  please,  to  page  17.  Beginning  on  page  17  we  have 
provisions  published  by  the  Norfolk  &  Southern  Railroad 
Company  in  its  Tariff  I.C.C.  A-1148,  Specific  provisions  re¬ 
lating  to  the  Lincoln  Tidewater  Terminals  are  found  in 
Rules  170  and  175,  shown  on  page  17.  Specific  reference  to 
Lambert  Point  dock  is  shown  on  page  18. 

Q.  What  was  the  facility  operated,  by  the  Tidewater  Ter¬ 
minal  known  as? 

A.  That  is  known  as  United  Nations  Depot  No.  9.  Also 
in  the  list  of  facilities  where  Lambert  Point  dock  is  named, 
page  18,  you  will  notice  at  the  bottom  of  the  lines,  over  on 
the  right  hand  side,  there  is  a  C-2  reference,  which  is  ex¬ 
plained  at  the  bottom  of  page  19.  It  says : 

“Transport  Trading  and  Terminal  Corporation,  former¬ 
ly  shown  in  this  rule  is  hereby  cancelled.  No  longer  in 
operation.,, 

That  change  was  made  by  the  Norfolk-Southern  effective 
18  November,  1943.” 

The  publications  on  pages  17  and  18  are  under  the  gen¬ 
eral  statement  made  by  the  Norfolk-Southern  that:  “when 
rates  from  Norfolk,  Virginia,  on  import  traffic  are  published 
to  apply  from  shipside  the  Norfolk-Southern  Railroad 
Company  will  absorb  wharfage  and  handling  charges  pub¬ 
lished  and  lawfully  on  file  with  the  Interstate  Commerce 
Commission  necessary  to  cover  transfer  from  shipside  to 
cars,  on  traffic  for  movement  from  Norfolk,  Virginia,  via 
Norfolk-Southern  Railroad  Company.” 

Exam.  Disque.  What  page  did  you  read  that  from? 

The  Witness.  Page  17.  That  is  Rule  170. 

Q.  (By  Mr.  MacGutneas).  Proceed. 

A.  On  page  19  we  find  provisions  relating  to  the  matter 
of  allowances  made  by  the  Norfolk-Southern.  This  is  ap¬ 
plicable  at  Lincoln  Tidewater  Terminals,  otherwise  known 
as  United  Nations  Depot  No.  9.  It  says : 
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“For  the  use  of  wharves,  warehouses,  slips,  channels, 
tracks  and  approaches,  and  other  facilities  at  the  terminals 
as  listed  in  this  rule,  and  for  other  services  rendered  by  the 
terminals  listed  in  this  rule,  as  agent  for  the  Norfolk-South- 
era  Railway  Company,  the  Norfolk-Southern  Railway  Com¬ 
pany  will  make  an  allowance  equal  to  the  amount  of  charges 
as  provided  in  Agent  Hoke’s  Freight  Tariff  No.  326-G, 
L  C.  C.  No.  834.” 

That  is  the  Southern  Freight  Association  Terminal 
charges  tariff.  < 

Turn,  please,  to  page  20.  Beginning  on  page  20  we  have 
the  provisions  published  by  the  Pennsylvania  Railroad 
Company  in  its  Tariff  No.  2613. 

The  Pennsylvania  Railroad  Company  currently  publishes 
in  its  tariff  Item  No.  305,  which  relates  to  the  Transport 
Trading  and  Terminal  Corporation  that  operated  Army 
Base  Piers  Nos.  1  and  2  until  June  15,  1942. 

Item  305  states:  “Any  charge  of  the  Norfolk  and  Ports¬ 
mouth  Belt  Line  Railroad  Company  for  wharfage,  storage, 
loading,  unloading,  handling,  transferring,  or  any  service 
whatever  at  the  Transport  Trading  and  Terminal  Corpora¬ 
tion,  as  per  Norfolk  and  Portsmouth  Belt  Line  Railroad 
Company  Tariff  6-J,  LC.C.  105,  will  be  in  addition  to  the 
rate  to  or  from  Norfolk,  Virginia,  except  that  on  export,  im¬ 
port,  coastwise  and  intercoastal  traffic,  any-quantity,  on 
which  the  freight  rate  is  not  less  than  10  cents  per  100 
pounds,  or  $2.00  per  ton,  wharfage  charge  of  1  cent  per  100 
pounds  and  handling  charge  not  to  exceed  3  cents  per  100 
pounds  or  60  cents  per  ton,  will  be  included  in  the  freight 
rate  to  or  from  Norfolk,  Virginia,  with  the  following  excep¬ 
tions,”  which  are  very  limited  in  their  application.  . 

The  Pennsylvania  publishes  a  similar  provision  at  Lin¬ 
coln  Tidewater  Terminals,  otherwise  known  as  United  Na¬ 
tions  Depot  No.  9. 

On  page  21  of  the  exhibit,  we  find  provisions  published 
by  the  Pennsylvania  Railroad  relating  to  shipments  moving 
over  the  Lambert  Point  dock.  As  to  both  Lincoln  Tide¬ 
water  Terminal  and  Lambert  Point  dock,  the  Pennsylvania 
tariff  states  that  these  1  and  3  cent  sums  will  be  included  in 
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the  freight  rate  when  the  Pennsylvania  Railroad  Company 
assesses  a  charge  of  10  cents  per  100  pounds  or  more  or 
$2.00  a  ton  or  more. 

Mr.  Cousins.  Where  does  it  show  on  page  20  that  that 
last  item  means  United  Nations  Depot? 

The  Witness.  The  Pennsylvania  tariff  does  not  say 
“United  Nations  Depot.’ ’ 

Mr.  Cousins.  You  just  added  that  yourself? 

The  Witness.  That  is  right,  as  explanatory,  to  indicate 
that  the  Lincoln  Tidewater  Terminals  as  referred  to  in  this 
item  is  operating  the  facilities  generally  described  as 
United  Nations  Depot  No.  9.  We  referred  to  it  at  one  time 
as  Sewalls  Point  Piers,  I  believe. 

On  page  23  of  the  exhibit  is  the  initial  publication  made 
by  the  predecessor  company  of  the  Pennsylvania  Railroad 
respecting  the  allowances  that  were  made  at  that  time  for 
the  operator  at  Army  Base  Piers  1  and  2. 

You  will  note  the  1  and  3  cent  sums  were  published  then 
and  they  have  continued  since  that  time.  The  Army  supply 
bases  referred  to  are  specifically  referred  to  by  name. 

On  page  24  is  where  we  begin  the  provisions  relating  to 
the  Seaboard  Air  Line  Railroad  Company  and  they  are 
substantially  the  same  as  described  earlier  for  the  Atlantic 
Coast  Line  Railroad  and  relate  only  to  coastwise  traffic. 

On  page  26  is  found  the  beginning  of  the  provisions  pub¬ 
lished  by  the  Southern  Railway  System.  The  last  sentence 
on  page  26  just  above  the  table  of  wharfage  and  handling 
charges  states : 

“Unless  otherwise  specifically  provided  in  tariffs,  the 
terminal  charges  shown  below  must  be  deducted  before 
pro-rating.” 

Those  charges  are  shown  in  some  detail. 

We  can  go  to  page  32  now  which  continues  provisions 
published  by  Southern  Railway,  where  is  stated  the  Lincoln 
Tidewater  Terminals,  which  again  is  the  organization 
operating  the  United  Nations  Depot  No.  9,  and  there  are 
also  found  provisions  for  Transport  Trading  and  Terminal 
Corporation,  which  formerly  operated  Army  Piers  1  and  2. 
The  1  cent  and  3  cents  will  be  included  in  the  transportation 
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rate  on  traffic  to  and  from  Norfolk.  This  tariff,  like  the 
N.  &  W.  tariff,  is  subject  to  this  gronp  outlined  in  detail  in 
the  first  nine  pages  of  the  exhibit  as  to  absorption  territory 
and  the  non-absorption  territory. 

The  Lambert  Point  dock  absorption  provision  is  found 
on  page  33  of  the  exhibit. 

Page  34  contains  provisions  in  the  terminal  tariff  pub¬ 
lished  by  the  Virginian  Railway  Company  in  its  Tariff 
I.C.C.  No.  2196. 

The  Virginian  publishes  wharfage  and  handling  allow¬ 
ances  specifically  as  to  shipments  moving  over  Lincoln 
Tidewater  Terminals  and  Transport  and  Trading  Terminal 
Corporation,  which  are  United  Nations  Depot  and  Army 
Base  Piers  1  and  2,  respectively. 

The  Virginian  tariff  also  refers  to  the  absorption  and 
non-absorption  territories  as  to  origin  on  export  and  the 
destinations  on  inbound  shipments. 

On  page  37  begins  the  provisions  published  by  the  Nor¬ 
folk  and  Portsmouth  Belt  Line  Railroad  Company.  You 
have  noticed  in  going  through  the  exhibit  that  as  to  Lincoln 
Tidewater  Terminals  and  Transport  Trading  and  Terminal 
Corporation,  the  road  haul  carriers  refer  to  the  charges 
published  by  the  Norfolk  and  Portsmouth  Belt  Line  Rail¬ 
road  as  setting  the  amount  of  the  absorption  that  they  make. 

We  show  in  this  exhibit  the  charges  published  by  the 
Norfolk  and  Portsmouth  Belt  Line  Railroad  from  the  ab¬ 
sorption  territory.  We  have  not  undertaken  to  reproduce 
the  tariff  as  to  non-absorption  territory,  because  that  runs 
on  for  quite  a  number  of  pages. 

In  addition  to  setting  forth  the  wharfage,  handling,  and 
other  charges  for  Norfolk  and  Portsmouth  Belt  Line  Rail¬ 
road  Company  at  Norfolk,  Item  100-B  shown  on  page  37 
of  the  exhibit  states : 

“For  the  use  of  wharves,  warehouses,  slips,  channels, 
tracks  and  approaches  and  other  facilities  at  lie  Lincoln 
Tidewater  Terminals,  Inc.,  and/or  Transport  Trading  and 
Terminal  Corporation,  Norfolk,  Virginia,  and  for  other 
services  rendered  by  the  Lincoln  Tidewater  Terminals,  Inc., 
and/or  Transport  Trading  and  Terminal  Corporation,  as 
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agent  for  Norfolk  and  Portsmouth  Belt  Line  Railroad  Com¬ 
pany,  the  Norfolk  and  Portsmouth  Belt  Line  Railroad 
makes  an  allowance,  equal  in  the  amount  of  charges  pro¬ 
vided  in  this  tariff,  or  as  amended,  to  the  Lincoln  Tidewater 
Terminals,  Inc.,  and/or  Transport  Trading  and  Terminal 
Corporation,” 

with  the  specific  exceptions  on  lumber  that  prevail  gen¬ 
erally. 

You  will  notice  that  the  Norfolk  and  Portsmouth  Belt 
Line  continue  to  refer  to  Transport  and  Trading.  In  fact, 
in  Carrier’s  Exhibit  2,  they  show  Transport  Trading  and 
Terminal  in  their  tariffs. 

Q.  (By  Mr.  MacGuisteas).  And  still  do  at  the  present 
time? 

A.  Right,  all  but  two,  I  think. 

Q.  Major  Heimbaugh,  does  your  exhibit  indicate  for  how 
many  years  these  absorption  and  allowance  provisions  have 
been  in  the  various  terminals  serving  Norfolk? 

A.  On  pages  45  and  46  of  the  exhibit  there  is  shown  the 
names  of  the  organizations  that  have  operated  Army  Base 
Piers  1  and  2  as  they  have  appeared  in  the  tariffs  of  various 
Norfolk  lines,  together  with  the  dates  during  which  the 
various  operators  were  shown  in  the  tariffs. 

You  will  notice  that  an  absorption  and  allowance  pro¬ 
vision  has  been  published  for  the  operators  back  to  the 
early  part  of  1921.  There  has  been  no  break. 

Q.  Major  Heimbaugh,  have  you  also  prepared  an  ex¬ 
hibit  which  shows  illustrative  shipments  of  commodities 
over  Army  Base  Piers  1  and  2  since  June  15,  1942? 

A.  I  have.  That  is  the  exhibit  that  has  the  small  “e” 
in  the  upper  left  hand  corner. 

Mr.  MacGtjineas.  May  we  have  this  identified  as  Com¬ 
plainant’s  Exhibit  No.  5? 

(Complainant’s  Exhibit  5,  Witness  Heimbaugh,  marked 
for  identification.) 

Q.  (By  Mr.  MacGuineas).  Explain  that  exhibit,  please. 

A.  This  exhibit  shows  the  illustrative  shipments,  giving 
the  name  of  commodity,  point  of  origin,  actual  weight  or 
minimum  weight,  whichever  is  greater,  the  rate  that  was 
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applied  and  also  the  rate  if  such  a  movement  had  taken 
place  since  14  June,  1942,  what  the  freight  charges  are  for 
the  weight  that  moved,  and  it  also  shows  the  extent  to  which 
those  charges  would  be  reduced  if  the  freight  had  been 
trans-shipped  to  vessel  for  export  over  Lambert  Point 
docks  and  over  Lincoln  Tidewater  Terminal,  and  there  is 
a  column  for  Army  Base  Piers  Nos.  1  and  2.  Where  the 
shipments  moved  in  open  top  cars  that  is  shown  under  the 
column  “ Remarks.’ 1  That  is  on  the  lower  right  hand  side. 

You  will  recall  that  absorption  and  allowance  provisions 
provide  for  one  cent  on  all  freight  and  three  cents  only  on 
the  box  car  freight  or,  rather,  the  closed  car  freight. 

I  may  say  on  page  2  of  this  exhibit,  while  shipments  from 
origins  in  Southern  Freight  Association  territory  generally 
are  considered  together  from  non-absorption  territory,  you 
will  note  two  out  of  the  three  shipments,  namely,  the 
trailers  from  Army  Depot,  Georgia,  and  the  salmon,  from 
Savannah,  Georgia,  were  subject  to  the  absorption  allow¬ 
ance  provisions  and  in  both  cases  it  happens  that  the  Balti¬ 
more  maximum  application  brought  into  play  the  shipside 
provisions  of  the  tariff  that  named  the  rate. 

The  orange  juice  from  Tampa,  Florida,  moved  on  a  com¬ 
modity  rate  which  was  considerably  lower  than  any  class 
rates  and  the  wharfage  and  handling,  when  added  thereto, 
would  produce  charges  well  under  the  Baltimore  rate. 

Q.  Major  Heimbaugh,  does  one  of  your  exhibits  contain 
excerpts  from  the  applicable  provisions  of  the  tariff  to 
other  North  Atlantic  ports  with  reference  to  absorption 
and  allowance,  handling  and  wharfage? 

A.  Yes.  That  is  the  exhibit  that  has  been  designated  as 
No.  4,  the  one  we  were  talking  about  prior  to  the  last  one. 

Q.  Will  you  make  an  explanation  as  to  those  references, 
please? 

A.  Beginning  on  page  17  (Exhibit  4),  there  is  an  excerpt 
from  the  Pennsylvania  Railroad  Company  tariff  applying 
at  Baltimore,  Pennsylvania  Railroad  Company  Tariff  I.C.C. 
2685,  in  which  it  states  that  the  freight  rate  will  include 
loading  from  lighters  or  platform  of  piers  under  cover  to 
cars  or  from  open  piers  to  box  cars,  or  unloading  from  cars 
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to  platform  of  piers  under  cover  or  to  lighters  or  from  box 
cars  to  open  piers,  with  the  exceptions  shown  on  oil  and 
lumber. 

I  may  say  at  Baltimore,  supplementing  the  General's  tes¬ 
timony,  wherein  he  stated  that  the  carriers  unloaded  the 
cars  at  Baltimore,  which  is  true  as  to  carload  traffic,  that 
the  Army  is  unloading  LcJ.  freight  at  Baltimore  and  the 
carrier  is  paying  for  it. 

As  to  payment  from  the  Canton  Railroad,  I  can  refer  to 
check  No.  26940,  dated  April  3,  1944,  drawn  on  the  Mer¬ 
cantile  Trust  Company,  Baltimore,  which  was  in  payment 
for  labor  of  unloading  cars  of  merchandise  and  was  a 
check  for  $728.54. 

Page  49  is  excerpt  from  Pennsylvania  tariff  applying 
at  Wilmington,  Delaware,  which  states  again  that  the  rate 
will  include  loading  from  piers  to  cars  or  unloading  from 
cars  to  piers  at  Wilmington  Marine  Terminal,  Wilming¬ 
ton,  Delaware. 

Page  51,  Item  395,  states  that  the  rate  will  include  load¬ 
ing  from  piers  to  cars  or  unloading  from  cars  to  piers  on 
both  carriers'  piers  and  other  public  piers  operated  by 
steamship  companies,  pier  companies,  city  of  Philadelphia, 
Pennsylvania,  city  of  Camden,  New  Jersey,  or  individuals, 
excepting  piers  controlled  by  the  owners  of  the  traffic. 

The  Army  is  moving  through  Baltimore.  There  is  a 
terminal  operator  there,  and  through  him  the  Army  re¬ 
ceives  $1.17  a  ton  for  the  work  of  unloading  the  cars. 

Q.  Do  you  not  mean  Philadelphia? 

A.  Philadelphia,  yes,  sir. 

Mr.  Cousins.  Stay  right  there  just  a  minute. 

The  Witness.  All  that  I  read  was  what  I  was  reading 
from  Item  395  shown  on  page  51. 

Q.  (By  Mr.  Mac  Guineas).  Major  Heimbaugh,  will  you 
please  repeat  the  statement  that  you  made  with  reference 
to  the  allowances  at  Philadelphia  by  the  carriers. 

A.  At  Philadelphia? 

Q.  At  Philadelphia. 

A.  The  freight  is  unloaded  from  the  car  to  pier  for  ex¬ 
port  movement  in  so  far  as  the  Army  is  concerned  through 
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the  terminal  operator,  and  the  Army  receives  an  allowance 
of  $1.17  a  ton  for  this  Philadelphia  operation. 

Mr.  Cousins.  From  whom? 

The  Witness.  From  the  Pennsylvania,  among  others. 

Mr.  Cousins.  I  am  not  trying  to  cross  examine  yon  now, 
Major  Heimbangh,  bnt  it  seems  to  me  your  answers  are  not 
dear. 

The  Witness.  I  will  be  glad  to  clarify  them. 

Mr.  Cousins.  What  are  yon  talking  abont,  who  is  the  ter¬ 
minal  operator,  what  pier,  who  gives  yon  the  allowance? 

Mr.  MacGuineas.  I  think  we  better  reserve  questions 
like  that  for  cross  examination. 

Mr.  Cousins.  I  am  willing  to  do  that  bnt  if  I  have  to  go 
back  on  these  details,  it  is  going  to  take  a  lot  of  time  to 
cross  examine  and  all  I  am  after  is  a  little  qualification. 

The  Witness.  The  terminal  operator  at  Philadelphia  is 
the  Norfolk  Tidewater  Terminal 

Mr.  Cousins.  What  pier?  Just  make  it  dear. 

I  am  not  trying  to  contradict  yon. 

The  Witness.  I  can  not  name  the  pier  for  yon  at  Phila¬ 
delphia.  I  am  not  familiar  with  the  Philadelphia  harbor 
sufficiently  to  designate  the  piers  as  I  would  designate  Army 
Base  Piers  1  and  2. 

Mr.  Cousins.  What  was  the  name  of  that  operator? 

The  Witness.  Norfolk  Tidewater  Terminal. 

Mr.  Cousins.  That  is  Philadelphia? 

The  Witness.  Bight 

On  page  53  of  this  exhibit  are  reproduced  two  items  from 
the  New  York  harbor  tariff,  Agent  Curlett’s  L  C.  C.  A-788. 

Item  2525  states:  “On  import,  export,  intercoastal  or 
coastwise  traffic,  rates  to  or  from  New  York,  induding  free 
lighterage  on  articles  entitled  to  free  lighterage,  will  indude 
loading  or  unloading  of  lighters,  barges,  or  cars  on  car 
floats  in  lieu  of  lighterage  at  place  of  receipt  or  delivery 
by  these  companies,  except  as  otherwise  provided  in  this 
tariff.’ ’ 

The  item  does  not — or  rather,  the  exhibit  does  not  con¬ 
tain  Item  4135  and  Item  4140  of  that  tariff ;  however,  Item 
4135  states : 


154 


“An  allowance  of  15  cents  per  ton  of  2,000  pounds  or 
2,240  pounds,  as  rated,  will  be  made  to  consignors  and 
consignees  within  lighterage  limits  for  loading  or  unloading 
lighterage  free  freight,  including  less  than  carload  freight, 
and  lightered  in  accordance  with  rules  governing  the  lighter¬ 
ing  of  such  freight  to  and  from  carrier’s  lighters  or  barges 
when  such  service  is  performed  by  consignors  or  con¬ 
signees.” 

Exam.  Disque.  What  page  have  you  just  read  from? 

The  Witness.  I  explained  that  was  not  in  the  exhibit. 
That  is  Item  4135  of  the  New  York  Harbor  Lighterage 
Tariff.  Item  4140  states  that  allowances  will  be  made  on 
export,  import,  intercoastal  or  coastwise  traffic. 

Q.  (By  Mr.  MacGijineas).  Before  you  proceed  to  the  next 
exhibit,  your  statement  was  that  at  Philadelphia  you  under¬ 
stood  the  terminal  operator  to  be  whom,  at  Philadelphia? 

A.  Norfolk  Tidewater  Terminal. 

Mr.  Cousins.  That  is  what  he  said  before.  You  said 
“Norfolk  Tidewater  Terminal”. 

The  Witness.  That  is  not  correct.  I  should  have  said 
Lincoln  Tidewater  Terminal. 

Mr.  Cousins.  Are  you  sure? 

The  Witness.  I  should  have  said  Lincoln  Tidewater  Ter¬ 
minal. 

Mr.  Cousins.  At  Philadelphia? 

The  Witness.  At  Philadelphia,  that  is  right,  as  well  as 
here. 

Q.  (By  Mr.  MacGuineas).  Now,  continue. 

A.  Page  54  relates  to  the  provisions  published  in  Boston 
by  Agent  I.  N.  Doe’s  Tariff  I.  C.  C.  No.  424. 

Going  to  page  56.  Rule  60  refers  to  the  absorption  made 
by  the  Boston  and  Maine  Railroad.  Rule  95  refers  to  the 
absorption  made  by  the  Boston  and  Albany  Railroad  and 
both  of  those  refer  to  Item  65  of  the  tariff  which  provides 
for  an  amount  of  66  cents  per  ton. 

On  page  57  are  the  provisions  relating  to  the  New  York, 
New  Haven  and  Hartford  Railroad  Company.  That  also 
refers  to  Item  65  which  contains  the  66  cents  per  ton. 
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Q.  Major  Heimbaugh,  do  yon  know  whether  at  the  present 
time  at  the  Port  of  New  York,  the  Army  is  receiving  allow¬ 
ances  for  the  performance  of  car  unloading  service? 

A.  It  is. 

Q.  Do  yon  know  at  what  rate? 

A.  23  cents  per  ton. 

Q.  And  is  the  Army  actually  receiving  allowances  from 
the  carriers  for  the  performance  of  unloading  services  at 
Boston? 

A.  It  is. 

Q.  At  what  rate? 

A.  The  rate  varies.  The  New  York,  New  Haven  and 
Hartford  makes  an  allowance  of  66  cents  per  ton,  the  Bos¬ 
ton  and  Albany  50  cents,  and  in  addition  to  that  the  Boston 
and  Albany,  the  Boston  and  Maine,  and  the  New  York,  New 
Haven  and  Hartford  allow  80  cents  per  ton  on  export  freight 
loaded  in  open  top  cars  moving  under  Government  bills  of 
lading  placed  on  designated  tracks  at  Boston,  East  Boston, 
Massachusetts,  for  delivery  to  lighters  or  barges  in  lieu  of 
placement  on  steamship  pier  when  the  United  States  Gov¬ 
ernment  unloads  the  cars  to  lighters  or  barges  and  lighters 
or  barges  such  traffic  from  rail  heads  to  shipside. 

Mr.  Cousins.  Will  you  tell  what  you  are  reading  from? 

The  Witness.  This  last  one  is  not  in  the  exhibit.  I  am 
reading  from  Section  22  quotation. 

Q.  (By  Mr.  MacGuineas).  Major  Heimbaugh,  since  June 
15, 1942,  have  the  carriers  been  making  allowances  for  the 
performance  of  car  unloading  services  at  United  Nations 
Depot? 

Mr.  Cousins.  Objected  to  on  the  ground  this  witness  has 
not  qualified  himself  to  answer  the  question. 

Q.  (By  Mr.  MacGuineas).  Do  you  know  whether  or  not 
such  allowances  have  been  and  are  being  made  at  United 
Nations  Depot? 

A.  I  know. 

Mr.  Cousins.  How  do  you  know? 

Q.  (By  Mr.  MacGuineas).  Will  you  state  what  those 
allowances  are? 
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Mr.  Cousins.  How  do  you  know?  What  have  you  got  to 
do  with  it? 

The  Witness.  I  have  examined  the  Army  records. 

Mr.  Cousins.  Whereabouts? 

The  Witness.  In  Washington  and  in  Norfolk. 

Mr.  Cousins.  All  right. 

Q.  (By  Mr.  MacGuineas).  Will  you  answer  the  question, 
please? 

A.  For  security  reasons  I  will  not  give  you  a  full  state¬ 
ment.  These  are  payments  selected  at  random  for  the  vari¬ 
ous  carriers  for  the  months  indicated,  which  were  pay¬ 
ments  for  the  wharfage  and  handling  allowances  on  traffic 
moving  over  United  Nations  Depot  No.  9,  designated  in  the 
tariffs  as  Lincoln  Tidewater  Terminals,  Inc. 

Mr.  Cousins.  Just  a  minute.  By  that  statement  you  are 
referring  to  what  you  said  to  me,  that  Lincoln  Tidewater 
Terminals  is  shown  in  the  tariff  and  you  take  that  to  mean 
the  United  Nations  Depot? 

The  Witness.  It  is  common  knowledge  that  is  what  it  is. 

Mr.  Cousins.  You  said  “designated  in  the  tariff s,”  but 
there  is  not  anything  in  the  tariffs  that  so  designate  it. 

Mr.  MacGuineas.  I  object  to  the  cross  examination. 

The  Witness.  It  is  designated  as  Lincoln  Tidewater. 
Checks  have  been  so  made  and  I  have  seen  the  checks. 

Mr.  Cousins.  I  am  pointing  out  to  you  that  you  said  that 
the  tariffs  designate  this  thing  as  United  Nations  Depot. 

The  Witness.  No. 

Q.  (By  Mr.  MacGuineas).  Did  you  make  any  such  state¬ 
ment  as  that? 

A.  I  said  “United  Nations  Depot,”  which  is  referred 
to  in  the  tariff  as  Lincoln  Tidewater  Terminals. 

Q.  Give  us  the  illustrative  list  of  payments. 

A.  Payment  made  by  the  Norfolk-Western  for  the  month 
October,  1942,  $6,397.29. 

Payment  made  by  the  Pennsylvania  Railroad  for  June, 
1943,  was  $96.22. 

Payment  made  by  the  Virginian  for  April,  1943,  was 
$3,280.39. 
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Payment  made  by  the  Atlantic  Coast  Line  for  May,  1943, 
was  $544.68. 

Payment  made  by  the  Southern  for  August,  1942,  was 
$3,206.82. 

Payment  made  by  the  Norfolk-Southern  for  March,  1943, 
was  $627.82. 

Mr.  Cousins.  All  payments  being  to  Lincoln  Tidewater 
Terminals? 

The  Witness.  Eight. 

Q.  (By  Mr.  MacGuineas).  In  what  form  were  those  pay¬ 
ments  made? 

A.  By  check. 

Q.  Of  the  respective  carriers? 

A.  Yes,  sir. 

Q.  Do  you  know  what  Lincoln  Tidewater  Terminals  did 
with  those  checks? 

A.  They  were  endorsed  on  the  back  “Pay  to  the  Order 
of  the  Treasurer  of  the  United  States,”  and  signed  “Lin¬ 
coln  Tidewater  Terminal  Corporation.” 

Q.  Do  you  know  whether  those  checks  were  actually 
collected  by  the  United  States? 

A.  They  were. 

Mr.  Cousins.  What  did  you  say? 

The  Witness.  They  were. 

Q.  (By  Mr.  MacGuineas).  Since  June  15,  1942,  have 
there  been  reductions  in  the  line  haul  rates  on  export  and 
import  traffic  moving  through  Norfolk  which  compensated 
for  the  performance  of  wharfage  and  handling  services 
by  the  Government  at  Army  Base  Piers  1  and  2? 

A.  There  have  been  no  general  reductions  for  such  pur¬ 
pose. 

Q.  If  the  Army  traffic  which  actually  moved  over  Army 
Base  Piers  1  and  2  since  June  15,  1942,  had  instead  moved 
over  the  Lambert  Point  dock  or  over  United  Nations  Depot, 
would  the  applicable  tariffs  have  required  the  government 
to  pay  anything  in  addition  to  the  applicable  line  haul 
rate  to  obtain  shipside  delivery? 

A.  No,  unless  the  shipments  moved  from  non-absorption 
territory,  which  were  not  shipside  rates. 
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Mr.  MacGuineas.  That  concludes  the  direct  examination. 

Exam.  Disque.  We  will  adjourn  until  2:15  o’clock. 

(At  12:45  p.  m.,  hearing  adjourned  until  2:15  o’clock 
p.  m.) 

Afternoon  Session  2 :15  P.  M. 

Hays  M.  Hetmbaugh,  resumed  the  stand  and  testified  fur¬ 
ther  as  follows : 

Exam.  Disque.  You  may  cross  examine. 

Mr.  MacGuineas.  Mr.  Examiner,  before  we  proceed 
with  the  cross  examination,  I  should  like  to  reserve  the 
right  at  this  time  to  recall  Major  Heimbaugh  later  in  the 
case  for  further  testimony  on  another  aspect  which  will 
more  logically  follow  the  testimony  of  other  witnesses. 

'  Cross  Examination. 

Q.  (By  Mr.  Cousins).  Major,  I  want  to  ask  you  a  few 
questions  about  your  Exhibit  4. 

You  mentioned  page  23  as  showing  that  certain  pay¬ 
ments  were  made  as  early  as  1921  to  the  Army  Supply 
Base,  by  which  you  mean  Piers  1  and  2,  that  we  are  now 
talking  about;  is  that  sot 

A.  My  testimony  was  that  payment  was  made  to  the  op¬ 
erator  using  the  facilities  known  as  the  Army  Supply 
Base. 

Q.  You  did  not  mean  to  suggest  that  any  payment  was 
made  to  the  Army  or  to  any  other  governmental  authority? 

A.  I  did  not  mean  to  make  such  implication. 

Q.  In  1921  I  take  it  the  Army  was  not  operating  that 
base? 

A.  The  base  was  operated  by  the  operator  named  in  this 
tariff,  named  Municipal  Piers. 

Q.  Did  the  Army  operate  the  base  during  the  last  war? 

A.  I  do  not  know. 

Q.  You  do  not  know? 

A.  I  have  no  personal  knowledge  of  the  extent  to  which 
the  Army  operated  Base  Piers  1  and  2  during  the  last 
war. 

Q.  Now,  you  read  numerous  portions  of  this  exhibit 
intending  to  show,  I  believe,  that  the  absorption  of  certain 
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■charges  at  Norfolk  was  provided  for  in  the  tariffs  of 
various  railroads,  but  I  do  not  recall  that  you  stated  ex¬ 
plicitly  that  in  every  instance  to  which  you  referred  to  the 
practice  of  any  railroad,  the  so-called  absorptions  were 
made  only  on  specific  piers  named  in  the  tariffs. 

That  is  a  fact,  is  it  not? 

A.  It  is  difficult  to  make  a  blanket  statement  covering  all 
of  the  tariffs.  The  wording  in  the  tariffs  varies  from  tariff 
to  tariff. 

Q.  Look  at  page  17.  That  just  happens  to  be  the  Nor¬ 
folk-Southern.  You  read  the  first  paragraph,  but  you  did 
not  refer,  as  I  recall,  to  Rule  175,  which  shows  where  the 
provision  applies. 

It  is  a  fact,  is  it  not,  that  it  applies  on  the  piers  named 
on  that  same  page? 

A.  That  is  right  Item  175  names  the  terminals  at  which 
the  rules  and  charges  published  in  180  of  the  tariff  applies. 

Q.  That  is  generally  true  with  respect  to  the  tariffs  of 
the  other  carriers;  whereas,  you  read  the  statements  with 
respect  to  absorptions,  those  tariffs  do  refer  to  the  definite 
piers  that  the  absorptions  apply  to  and  is  not  a  general 
statement  applicable  to  any  pier  in  this  harbor,  is  it? 

A.  I  referred  specifically  in  my  testimony  to  specific 
piers. 

Q.  Why  did  you  emphasize  the  present  or  recent  provi¬ 
sions  with  respect  to  Transport  Trading  and  Terminal 
Company? 

A.  That  is  the  company  that  operated  Army  Base  Piers 
1  and  2  immediately  preceding  the  Army  operation. 

Q.  Was  your  only  purpose  to  show  that  when  that  com¬ 
pany  was  operating  the  Army  Base  it  did  receive  the  pay¬ 
ments  from  the  railroads? 

A.  My  purpose  was  to  show  that  the  railroad  absorbed 
the  wharfage  and  handling  on  shipments  moving  over 
those  piers  during  the  time  when  the  services  were  per¬ 
formed,  and  operated  by  the  Transport  Trading  and  Ter¬ 
minal,  and  the  carriers  still  hold  themselves  out  to  make 
those  allowances  to  the  extent  the  Transport  Trading  and 
Terminal  should  perform  those  services. 
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Q.  If  that  company  were  operating  the  pier  today,  why, 
the  tariffs  wonld  apply. 

A.  That  is  the  same  as  I  said. 

Q.  The  same  thing? 

A.  Yes,  sir. 

Q.  When  did  the  Lincoln  Tidewater  Terminal  start  op¬ 
erating  on  the  property  that  yon  referred  to  as  United 
Nations  Depot? 

A.  I  do  not  know. 

Q.  Do  you  know  that  it  was  operating  there  at  the  time 
payments  were  made  to  it  which  yon  have  mentioned? 

A.  Yes,  I  know  that 

Q.  Do  yon  know  it  was  not  operating  some  other  pier  at 
that  time? 

A.  Yon  mean  in  Norfolk  Harbor? 

Q.  The  Hampton  Roads  Harbor. 

A.  I  know  that  the  payments  to  which  I  referred  were 
for  shipments  moving  over  that  facility. 

Q.  How  do  yon  know  that? 

A.  The  checks  from  at  least  some  of  the  carriers  refer 
specifically  to  the  bills  rendered  against  them  and  those 
bills  can  be  traced  through  the  records  and  identified  with 
the  work  that  was  done  at  that  facility. 

Q.  Under  what  arrangement  did  Lincoln  Tidewater  Ter¬ 
minal  turn  those  checks  over  to  the  Treasurer  of  the  United 
States? 

A.  I  did  not  understand  your  question. 

Q.  Why  did  the  Terminal  turn  those  checks  over  to  the 
Treasurer  of  the  United  States? 

A.  That  is  the  arrangement  under  which  the  facility  was 
operated. 

Q.  All  right.  What  is  that  arrangement? 

A.  I  am  not  familiar  with  all  its  details  but  in  brief,  or 
at  least  in  so  far  as  the  payment  of  these  wharfage  and 
handling  charges  are  concerned,  they  provide,  as  I  indi¬ 
cated  earlier,  that  those  receipts  will  be  turned  over  to  the 
Treasurer  of  the  United  States  and  the  checks  are  so  en¬ 
dorsed. 

Mr.  MacGuineas.  Whose  checks? 
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The  Witness.  The  checks  that  the  railroads  paid  the 
Lincoln  Tidewater  Terminals. 

(By  Mr.  Cousins).  How  is  the  terminal  company  com¬ 
pensated  for  the  services  it  performs? 

A.  They  are  paid  a  specific  amount  by  the  Army. 

Q.  How  much? 

A.  I  do  not  know. 

Q.  Upon  what  is  it  based? 

A.  The  payment? 

Q.  Yes. 

A.  The  arrangement  in  effect  now. 

Q.  What  is  the  nature  of  it?  How  are  they  paid — so 
much  per  annum  or  so  much  per  ton  or  what? 

A.  I  am  not  familiar  with  the  details  of  the  payments 
made  by  the  Army  to  the  Lincoln  Tidewater  Terminal. 

Q.  You  really  do  not  know  why  the  terminal  endorsed 
these  checks  over  to  the  United  States,  do  you? 

A.  Yes,  I  do. 

Q.  Why? 

A.  Because  that  is  the  arrangement  that  is  operating 
there. 

Q.  The  terminal  is  not  operating  there  to  turn  checks  over 
to  the  United  States  and  not  get  anything  in  return,  is  it? 

A.  They  are  paid  by  the  Army.  They  are  not  doing  that 
gratis.  They  are  paid  by  the  Army  for,  among  other  things, 
endorsing  these  checks  that  they  receive  from  the  carriers. 

Q.  What  do  they  do  on  that  pier? 

A.  I  beg  your  pardon? 

Q.  What  does  the  terminal  company  do  on  that  pier? 

A.  They  unload  freight  cars,  put  the  lading  on  the  floor 
of  the  pier. 

Q.  Is  that  all? 

A.  That  is  the  service  for  which  they  are  paid  by  the 
carriers. 

Q.  Is  that  all  they  do  on  the  pier? 

A.  There  are  other  operations  conducted  at  the  pier,  and 
whether  they  do  it  or  whether  Army  labor  does  it,  I  do  not 
know. 

Q.  What  labor  unloads  the  cars  to  the  pier? 
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A.  I  do  not  understand  what  yon  mean. 

Q.  Who  nnloads  the  cars  on  that  pier! 

A.  Civilian  labor  to  the  extent  it  is  available. 

Q.  And  when  not  available! 

A.  As  the  General  testified,  if  we  have  to  draw  on  troops 
we  do. 

Q.  Did  the  General  so  testify  as  to  this  United  Nations — 

A.  My  recollection  is  he  did. 

Q.  Yon  are  saying  that  is  the  fact! 

A.  I  am  simply  calling  attention  to  what  he  said. 

Q.  Well,  do  yon  know! 

A.  Of  my  own  knowledge! 

Q.  Yes. 

A.  I  have  not  been  there  to  watch  the  operations  there,  no. 

Q.  Do  yon  know  who  employs  the  labor  to  nnload  the  cars  ! 

A.  No,  I  do  not. 

Q.  Do  yon  know  who  pays  the  labor! 

A.  I  do  not  know  that. 

Q.  Of  course,  if  it  were  soldiers,  they  would  not  be  paid 
specifically  by  anybody. 

A.  No. 

Q.  Certainly  not  by  the  terminal  company! 

A.  That  is  right. 

Q.  Do  yon  know  whether  the  Lincoln  Terminal  Company 
is  permitted  under  its  operation  with  the  government  to 
operate  as  a  commercial  pier  operator  on  that  pier  inde¬ 
pendently  of  what  it  may  do  for  the  government! 

A.  There  again,  as  I  recall,  the  General  stated  the  extent 
to  which  that  can  be  done. 

Mr.  MacGuineas.  I  think  the  witness  should  be  advised 
that  he  is  not  called  upon  to  testify  as  to  what  a  previous 
witness  testified. 

If  he  knows  the  facts,  he  may  give  the  facts.  If  he  does 
not  know,  do  not  purport  to  repeat  what  the  previous  wit¬ 
ness  said. 

Q.  (By  Mr.  Cousins).  What  is  your  answer! 

A.  I  do  not  know. 

Q.  You  do  not  know  whether  the  Lincoln  Tidewater  Ter¬ 
minals  actually  operates  that  pier  or  whether  it  merely  per- 
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forms  certain  services  such  as  unloading  cars  for  the  gov¬ 
ernment? 

A.  What  do  yon  mean  by  “operating  the  pier”? 

Q.  As  a  pier  operator. 

A.  I  still  do  not  understand  your  question. 

Q.  Do  you  know  in  any  way  what  the  duties  or  the  rights 
of  the  Lincoln  Tidewater  .Terminal  are  on  United  Nations 
Depot? 

A.  Their  duties  are  to  unload  the  cars.. 

Q.  Is  that  all? 

A-  Whether  they  have  other  duties,  I  do  not  know. 

Q.  That  would  be  the  duty  of  the  stevedore,  would  it  not? 

A.  No. 

Q.  Would  you  not  call  that  just  a  stevedore  operation? 

A.  No. 

Q.  What  would  you  call  that,  operating  a  pier  or  unload¬ 
ing  cars? 

A.  That  is  car  unloading. 

•  Q.  You  would  not  call  it  operating  a  pier,  would  you? 

A.  Not  the  way  the  Army  operates  the  piers. 

Q.  Who  operates  Army  Base  Piers  1  and  2? 

A.  The  Army. 

Q.  All  right.  Who  unloads  the  cars? 

A.  The  Army. 

Q.  I  am  going  to  ask  you  those  same  two  questions  as  to 
United  Nations  Terminal. 

Can  you  answer  the  question  as  to  that  terminal  in  the 
same  way  as  you  have  answered  as  to  the  Army  Base? 

Mr.  MacGuineas.  If  you  know  the  answer. 

Mr.  Cousins.  Certainly. 

The  Witness.  You  ask  the  questions. 

Q.  (By  Mr.  Cousins).  You  told  me  that  the  Army  oper¬ 
ates  Army  Base  Piers  1  and  2.  Whatever  you  meant  when 
you  said  the  Army  operates  there,  in  the  same  sense  I  want 
you  to  tell  me  who  operates  the  United  Nations  Depot. 

A.  I  do  not  know.  By  operation  of  the  pier  I  mean  the 
entire  operation  of  the  pier. 
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Q.  All  right.  The  tariff  that  yon  read  provides  that  cer¬ 
tain  absorptions  will  be  made  to  pier  operated  by  Lincoln 
Tidewater  Terminal,  does  it  not? 

A.  The  tariffs  do  not  provide  for  absorptions  because  of 
operation  of  the  pier.  They  provide  for  the  absorptions  to 
make  shipside  delivery  or  for  wharfage  and  handling. 

Q.  Why  should  the  railroads  pay  the  Lincoln  Tidewater 
Terminal  20  cents  a  ton  wharfage  if  that  company  does 
nothing  but  unload  cars? 

A.  I  do  not  know. 

Q.  Who  operated  the  United  Nations  Depot  before  Lin¬ 
coln  did? 

A.  I  do  not  know. 

Q.  Maybe  I  have  already  asked  you  this,  whether  you 
know  if  the  Lincoln  Tidewater  Terminal  handles  commer¬ 
cial  freight  independently  of  any  work  that  it  does  for  the 
government? 

Mr.  MacGuineas.  The  witness  has  already  answered. 

The  Witness.  I  do  not  know. 

Q.  (By  Mr.  Cousins).  You  said  you  did  not  know  that? 

A.  Right. 

Mr.  Cousins.  That  is  all. 

Q.  (By  Mr.  Reynolds).  You  referred  to  the  fact  that  in 
May,  1943,  the  Atlantic  Coast  Line  Railroad  paid  the  Lin¬ 
coln  Tidewater  Terminal  $544.68  for  wharfage  and  han¬ 
dling;  is  that  correct? 

A.  Right. 

Q.  Was  that  the  only  instance  you  testified  of  which  the 
Atlantic  Coast  Line  made  any  payment  to  the  Lincoln  Tide¬ 
water  Terminals  for  wharfage  and  handling? 

A.  I  did  not. 

Q.  Was  that  the  only  instance  you  found  in  which  the 
Atlantic  Coast  Line  Railroad  made  any  payment  to  the 
Lincoln  Tidewater  Terminals  for  wharfage  and  handling? 

A.  No.  The  Atlantic  Coast  Line  has  made  other  pay¬ 
ments. 

Q.  Can  you  give  me  some  of  the  other  instances? 
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A.  I  cannot  give  it  to  you.  I  read  from  a  memorandum 
I  prepared  before  I  came  in.  I  do  not  have  the  other  in¬ 
stances  here. 

Q.  Are  you  certain  that  there  were  other  instances  in 
which  the  Atlantic  Coast  Line  made  the  payments? 

Q.  Yes,  I  am. 

Q.  Do  you  know  whether  or  not  the  Lincoln  Tidewater 
Terminals  billed  the  Atlantic  Coast  Line  for  $544.68  for 
wharfage  and  handling? 

A.  I  do  not  know. 

Q.  Do  you  know  whether  or  not  the  shipments  for  which 
that  sum  was  paid  were  shipped  prepaid  or  shipped  collect? 

A.  I  do  not  know. 

Q.  Do  you  know  whether  or  not  the  shipper — that  is,  the 
consignor,  added  the  $544.68  to  the  amount  he  paid  the 
railroad  in  addition  to  the  line  haul  rate? 

A.  I  do  not  know. 

Q.  Do  you  know  whether  these  government  shipments 
that  are  made  to  the  Army  Base  are  made  on  domestic  or 
export  bills  of  lading? 

A  They  are  made  on  government  bills  of  lading,  so  far 
as  the  Army  is  concerned,  on  the  Army  traffic. 

Q.  Domestic  bills  of  lading? 

A.  Government  bills  of  lading.  I  did  not  see  the  Govern¬ 
ment  bill  of  lading  made. 

Q.  What  notice,  if  any,  does  the  Government  give  the 
railroads  that  any  particular  traffic  moving  into  the  Army 
base  is  intended  for  export? 

A  The  bill  of  lading,  when  it  is  made  out,  shows  that. 

Q.  In  what  respect  does  it  show  that?  How  does  it  show? 

A.  Some  of  them  say  specifically  “for  export,”  or  they 
do  release  numbers — they  have  release  numbers,  in  any 
event. 

Q.  What  do  you  mean  “in  any  event”? 

A.  I  will  say  it  this  way:  All  of  them  have  the  release 
permit,  the  release  number,  which  is  essential,  which  is  a 
prerequisite  to  making  an  export  shipment.  That  notice 
shows  it  is  for  export. 

Q.  What  is  a  release? 
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A.  A  permission  you  must  obtain  to  make  shipments  to 
a  port  for  export. 

Q.  Obtained  from  whom? 

A.  It  depends  on  -whether  it  is  Army  or  Lend-Lease.  The 
O.D.T.,  I  believe,  issues  the  release. 

Q.  Did  I  understand  you  to  say  then  that  any  shipment 
which  has  an  O.D.T.  number  on  it  is  an  export  shipment? 

A.  The  ones  that  have  the  QMR  release  numbers  are  ex¬ 
port  shipments,  and,  in  addition,  the  bills  of  lading  in  al¬ 
most  every  case  show  “for  export”  in  so  many  words. 

Q.  They  have  not  those  words  on  them,  “for  export”? 

A.  They  do,  right. 

Q.  Have  you  examined  any  bills  of  lading  to  determine 
whether  that  is  a  fact? 

A.  I  have.  In  addition,  many  of  them  have  the  over¬ 
seas  code  designation  which  the  Army  requires  the  Army 
Depot  or  the  manufacturers  for  the  Army  to  put  on  the  bill. 

Q.  Have  the  railroads  been  advised  as  to  the  meaning  of 
the  code? 

A.  You  mean  wThat  a  given  code  means  as  to  the  exact 
overseas  destination? 

Q.  Have  the  railroads  been  advised  that  certain  code 
numbers  means  a  shipment  is  to  be  expected? 

A.  The  Army  does  not  tell  any  one  what  the  code  num¬ 
bers  mean.  The  Army  does  not  say  that  a  certain  code 
means  a  shipment  is  going  to  the  Mediterranean,  for  in¬ 
stance. 

Q.  Does  the  government  say  that  a  certain  code  number 
means  that  a  shipment  is  to  be  exported? 

A.  There  is  a  variety  of  code  numbers. 

Q.  That  is  my  information,  too. 

A.  That  is  right,  but  they  are  all  readily  identifiable  by 
people  w-ho  handle  the  shipments  from  day  to  day,  whether 
they  are  in  the  railroad  service  or  in  the  Army  service  as 
identifying  that  shipment  as  an  export  shipment. 

Q.  That  is  just  a  conclusion  of  yours? 

A.  No. 

Q.  I  will  ask  you,  has  the  railroad  ever  been  advised 
that  a  code  number  means  that  a  shipment  will  be  exported? 
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A.  The  Army  would  not  say  to  any  one  what  the  meaning 
of  a  code  number  is  as  regards  overseas  destination.  That 
is  the  reason  for  putting  a  code  number  on. 

Q.  I  am  not  asking  you  whether  it  is  North  Africa,  Italy, 
or  any  particular  destination.  What  I  am  asking  you  is  if 
the  railroads  have  been  notified  that  a  certain  code  number 
means  that  a  shipment  is  to  be  exported. 

A.  WTiat  do  you  mean  by  “notified”? 

Q.  Advised,  informed — any  of  those  words. 

A.  Yes. 

Q.  By  whom? 

A.  The  local  people  at  the  port  of  embarkation. 

Q.  How  do  you  know  that? 

A.  I  know  that  because  in  working  out  these  operating 
arrangements,  such  as  the  one  with  the  Belt,  the  railroad 
men  have  to  be  apprized  of  these  details  just  as  well  as  the 
Army  personnel.  Your  employees  operating  around  the 
port  of  embarkation  are  all  screened  for  security  reasons 
and  they  know  when  these  shipments  are  for  export. 

Q.  Can  you  tell  me  who  connected  with  the  railroad  was 
so  advised  and  by  whom  he  was  advised? 

A.  By  name? 

Q.  Yes. 

A.  No. 

Q.  Or  office  or  title  ? 

A.  I  say  that  the  Army  local  people  at  port  of  embarka¬ 
tion  have  apprized  the  railroad  local  people  at  port  of  em¬ 
barkation.  That  is  what  I  mean  by  notification.  That  is  why 
I  asked  you  what  you  meant  by  notification. 

Q.  I  asked  you  how  do  you  know  that  to  be  the  fact?  Did 
you  hear  them  advise  the  railroad  people  that  a  certain 
code  number  meant  that  shipments  were  to  be  exported? 

A.  No. 

Q.  Did  you  see  any  correspondence  in  your  office  in  which 
that  advice  was  contained? 

A.  No. 

Q.  To  be  perfectly  frank  about  the  matter,  that  is  just  a 
conclusion  of  yours,  is  it  not? 

A.  No. 
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Q.  What  is  it,  then? 

A.  Well,  it  is  notification,  as  I  understand  notification. 

Q.  You  just  assume  that  the  notice  has  been  extended. 
You  said  you  had  not  heard  it  extended,  you  have  not  seen 
it  extended,  that  is,  seen  any  correspondence  in  which  it 
was  extended. 

How  do  you  know  that  that  is  correct? 

A.  I  have  talked  with  our  local  people  and  I  have  talked 
with  them  about  this  particular  point. 

Q.  Which  one  of  your  local  people  did  you  talk  to? 

A.  I  talked  with  our  people  here  in  the  Port  of  Embarka¬ 
tion  several  times. 

Q.  I  am  asking  you  which  ones? 

A.  I  can.  refer  to  Captain  John  W.  Gillis,  assistant  trans¬ 
portation  officer. 

Q.  What  you  have  told  me  is  based  on  a  statement  he 
made  to  you?  ••  ' 

A-  In  part. 

Q.  What  else  is  it  based  on? 

A.  I  say  he  is  the  only  one  I  talked  with  around  the  port. 
I  raised  that  particular  question  myself. 

Q.  There  are  some  shipments  that  go  to  the  Army  Base 
that  are  never  exported;  is  that  not  the  fact? 

A.  I  do  not  know. 

Q.  Do  you  know  what  kind  of  bills  of  lading,  whether 
export  or  domestic,  these  so-called  commercial  shipments 
moved  on? 

A.  I  do  not  know. 

Mr.  Reynolds.  I  have  not  anything  further. 

Q.  (By  Mr.  Dixon).  Are  the  rates  and  the  regulations 
shown  in  your  exhibits  those  presently  in  effect? 

A.  Right. 

Q.  I  take  it  that  to  the  extent  indicated  those  rates,  rules, 
rules,  and  regulations  apply  on  this  traffic  that  moves  over 
Army  Base  Piers  Nos.  1  and  2? 

A.  I  do  not  understand  your  question. 

Q.  The  rates  shown  in  the  exhibit  to  Norfolk  apply  on 
this  government  freight  that  moves  over  piers  1  and  2? 

A.  Yes,  sir. 


169 


Q.  These  terminal  arrangements  would  not  apply  be¬ 
cause  they  are  not  so  indicated? 

A.  The  Army  is  not  shown  by  name  in  the  terminal  tariff. 

Q.  Can  you  tell  us  to  what  extent  any  of  these  rates  or 
regulations  have  been  superseded  by  Section  22  quotations 
which  have  been  made  to  cover? 

A.  We  have  no  Section  22  quotations  covering  wharfage 
and  handling  at  Norfolk. 

Q.  Have  you  any  Section  22  quotations  that  cover  line 
haul  rates  to  and  from  Norfolk? 

A.  Yes,  sir. 

Q.  And  to  the  extent  such  quotations  are  outstanding, 
they  would  apply  in  preference  to  the  rates  shown  in  these 
exhibits? 

A.  To  the  extent  that  lower  charges  would  prevail  by 
application  of  Section  22,  that  is  correct. 

Q.  That  is  correct,  is  it?  . 

A.  That  is  correct. 

Q.  Now,  all  of  this  stuff  moves  under  government  bills? 

A.  The  Army  traffic  does. 

Q.  It  is,  therefore,  subject  to  land  grant? 

A.  Right. 

Mr.  MacGuineas.  I  object  to  any  questions  along  that 
line.  That  is  not  relevant  to  the  issues  in  this  case. 

Mr.  Dixon.  He  has  already  answered  the  question. 

Exam.  Disqtje.  He  has  already  answered  the  question. 

Mr.  MacGuineas.  I  move  to  strike  the  answer  as  an  an¬ 
swer  to  a  question  which  is  immaterial. 

Exam.  Disque.  If  it  is  immaterial,  it  will  not  be  con¬ 
sidered. 

Mr.  Dixon.  That  is  all. 

Q.  (By  Mr.  Chaffee).  I  note  on  page  16  of  your  Exhibit 
No.  3,  an  item  from  the  Jones  ’  Tariff  providing  for  export 
rates  to  Norfolk  by  the  Chesapeake  &  Ohio  Railway  as 
delivering  carrier,  and  that  they  do  not  include  wharfage, 
handling,  or  other  charges  except  switching. 

Is  that  same  restriction  not  in  effect  in  connection  with 
all  export  and  import  rates  via  the  Chesapeake  &  Ohio  as 
delivering  or  originating  carrier  at  Norfolk? 
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A.  I  did  not  check  it  for  all  export  rates.  I  noticed  it 
in  other  tariffs. 

Q.  Do  you  know  of  any  tariff  in  which  the  converse  would 
be  true  or  is  true? 

A.  I  can  not  name  one  at  the  moment. 

Mr.  Chaffee.  That  is  all,  thank  you. 

Re-direct  Examination. 

Q.  (By  Mr.  MacGuineas).  Just  one  question  on  re-direct 
examination.  Can  you  tell  us  whether  a  substantial  portion 
of  the  traffic  presently  moving  over  Army  Base  Piers  1  and 
2  is  subject  to  Section  22  quotations? 

I  mean  generally,  do  you  know  whether  that  covers  a 
large  part  of  the  traffic  or  a  small  part? 

Exam.  Disque.  What  do  you  mean  by  “subject  to”? 

Mr.  MacGuineas.  Traffic  the  rates  on  which  would  be 
covered  by  outstanding  Section  22  quotations. 

The  Witness.  I  can  answer  vour  question  in  this  way: 
There  are  a  variety  of  Section  22  quotations.  I  do  not 
recall  any  that  apply  to  Norfolk  solely.  To  the  extent  that 
we  have  Section  22  quotations  that  cover  the  country  as  a 
whole,  they  provide  for  no  greater  deduction  from  the  com¬ 
mercial  rates  on  shipments  destined  to  Norfolk  than  on 
shipments  destined  to  any  other  port ;  therefore,  the  deduc¬ 
tion  received  by  reason  of  the  Section  22  quotations  can 
not  be  attributed  as  a  reduction  designed  to  make  com¬ 
pensation  for  wharfage  and  handling  at  Norfolk. 

As  to  the  proportion  of  traffic  that  moves  on  Section  22 
quotations,  that  question  is  almost  impossible  to  answer 
unless  you  take  the  tonnage  for  a  given  day  and  have  the 
auditor  run  the  whole  thing  back. 

There  simply  is  no  way  to  make  a  general  statement  as 
to  what  proportion  of  traffic  is  subject  to  Section  22  quota¬ 
tions. 

Mr.  MacGuineas.  That  is  all. 

Q.  (By  Exam.  Disque).  Are  you  claiming  this  3  cent 
deduction  on  traffic  that  does  move  subject  to  Section  22 
quotations? 

A.  Yes,  sir. 
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Q.  That  would  depend  on  the  quotation,  would  it  not, 
rather  than  the  tariff? 

A.  Unless  the  quotation  is  specifically  stated  as  a  line 
haul  rate.  The  tariff  might  state  that  the  rates  to  be 
derived  thereunder  would  not  include  wharfage  and  han¬ 
dling  at  Norfolk.  Wharfage  and  handling  would  be  allowed 
under  an  application  of  the  line  haul  tariff  from  which  the 
Section  22  provides  deduction  as  modified,  if  at  all,  by  the 
terminal  tariffs  applying  at  Norfolk. 

Q.  You  mean  that  is  the  way  you  would  construe  it? 

A.  Right. 

Q.  (By  Mr.  Dixon).  Think  for  a  minute  about  all  this 
military  traffic  which  goes  through  these  Army  Depots 
under  transit,  that  transit  being  covered  by  Section  22 
quotations — 

A.  Yes. 

Q.  — There  would  be  a  tremendous  volume  of  that,  would 
there  not? 

A.  Again  I  can  not  answer  your  question  unless  you  take 
a  particular  day  or  a  particular  time. 

Mr.  Dixon.  That  is  all.  Thank  you. 

The  Witness.  There  is  no  way  at  all. 

Mr.  Dixon.  That  is  all  right. 

Q.  (By  Mr.  Winn).  WTiat  form  do  these  Section  22  quo¬ 
tations  take?  Do  they  take  the  form  of  stating  the  applica¬ 
ble  published  tariff  rates  with  a  certain  deduction  so  that 
you  would  go  to  the  line  haul  tariff  to  find  out  what  the 
Section  22  quotation  means  and  how  it  is  applied  giving 
effect  to  the  quotation  deduction?  Is  that  the  way  it  is 
worked? 

A  On  Section  22  quotations,  you  take  almost  any  form 
that  the  issuing  carrier  or  issuing  agent  desires  to  use. 

Q.  If  that  is  so,  how  do  you  determine  whether  a  terminal 
allowance  tariff  or  service  tariff  applies  or  does  not  apply 
to  a  Section  22  quotation  rate? 

A.  If  we  have  a  Section  22  quotation,  for  instance,  that 
in  effect  names  a  column  rating,  all  that  does  is  name  the 
column  rating. 
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Q.  It  refers  to  the  tariff  in  order  to  find  ont  what  the 
rate  really  is  ? 

A.  Or  the  territory. 

Q.  So  that  under  the  Section  22  quotation,  you  work  back 
to  the  tariffs  immediately  to  find  out  what  line  haul  rates, 
with  the  terminal  charges,  are  applicable  with  the  rules  to 
apply? 

A.  As  a  rule  on  line  haul  quotations,  that  is  true.  In 
fact,  a  great  number  of  Section  22  quotations  state  that 
specifically  as  a  more  or  less  common  item,  similar  to  the 
terminal  facility  item  that  you  see  in  the  line  haul  service. 

Q.  What  is  it  that  they  carry  as  a  common  item? 

A.  That  the  provisions  of  this  quotation  modify  the 
terms  of  the  tariff  only  to  the  extent  set  out  in  the  quotation. 

Exam.  Disque.  How  can  you  ask  the  Commission  to  make 
any  finding  on  a  Section  22  rate? 

The  Witness.  We  are  not.  We  are  asking  you  to  make 
a  finding  on  the  tariffs  that  are  lawfully  on  file  with  the 
Commission. 

Exam.  Disque.  It  looks  to  me  like  you  are  trying  to  make 
the  Commission  find  in  connection  with  a  Section  22  rate. 

Do  you  want  us  to  take  the  terminal  charge  off  of  the 
Section  22  rate? 

The  Witness.  To  the  extent  it  applies,  to  the  extent  the 
carriers  say  they  do  not  want  that  done. 

Q.  (By  Mr.  Wagneb).  Major  Heimbaugh,  when  you 
negotiated  your  Section  22  contract  at  Newport  News,  did 
that  have  any  relation  at  all  to  the  Interstate  Commerce 
Act  other  than  Section  22? 

A.  Section  22  simply  says  that  carriers  are  not  pro¬ 
hibited  from  making  reduced  rates. 

Q.  You  entered  into  a  contract  with  the  Chesapeake  & 
Ohio — and  when  I  say  “you”  I  mean  the  United  States 
Government — in  which  you  got  an  allowance  of  50  cents  a 
ton. 

If  I  am  correct,  that  had  no  relation  to  any  contract  on 
file  with  the  Interstate  Commerce  Commission,  did  it? 

Mr.  MacGtjineas.  This  is  going  beyond  the  scope  of  the 
direct  examination.  This  witness  did  not  testify  with  re- 
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spect  to  the  arrangement  with  the  C  &  0.  That  was  General 
Kilpatrick,  and  he  is  the  appropriate  witness  to  be  cross 
examined,  if  it  is  to  be  done. 

Mr.  Wagneb.  Do  yon  not  want  to  get  the  facts  presented 
to  the  Commission? 

Mr.  Mac  Guineas.  Certainly,  in  the  proper  way. 

Mr.  Wagneb.  I  am  trying  to  get  them  in  in  the  proper 
way.  The  General  does  not  know  one  thing  and  this  witness 
does  not  know  another. 

I  am  not  interested  in  this  controversy  at  all  except  that 
I  do  not  want  the  terminal  charges  separated  from  the  line 
haul  charges.  That  is  the  only  interest  I  have  in  this  pro¬ 
ceeding. 

When  you  come  to  your  Newport  News  situation  you 
have  an  allowance  out  of  the  Chesapeake  &  Ohio  for  the 
service  performed  by  the  United  States  Government,  am 
I  right? 

Mr.  MacGuineas.  I  renew  my  objection  that  these  ques¬ 
tions  are  beyond  the  scope  of  the  direct  examination. 

Exam.  Disque.  Is  some  other  witness  going  to  go  into 
that  matter? 

Mr.  MacGuineas.  The  General  went  into  it  this  morning. 

He  was  available  then  for  cross  examination. 

Exam.  Disque.  The  main  thing  is,  does  Major  Heim- 
baugh  know  the  answer  to  the  question? 

That  is  all  I  am  interested  in.  Do  you  know  the  answer 
or  not? 

The  Witness.  I  am  not  clear  yet  as  to  what  his  ques¬ 
tion  is. 

Mr.  Wagneb.  Here  is  my  question : — 

Exam.  Disque.  I  do  not  know  whether  it  is  cross  exam¬ 
ination  or  not. 

Mr.  Wagneb.  I  do  not,  either.  I  am  not  interested  in 
whether  it  is  cross  or  direct. 

Q.  (By  Mr.  Wagneb).  You  made  one  arrangement  at 
Newport  News  under  which  the  Government  received  an 
Allowance  from  the  Chesapeake  &  Ohio  Railroad  for  wharf¬ 
age  and  handling,  or  for  handling,  is  that  not  true? 
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A.  We  get  it  for  handling.  That  is  obtained  tinder  a  con¬ 
tract,  not  a  Section  22  quotation. 

Q.  I  get  you.  It  is  under  Section  22,  but  regardless  of 
whether  it  is  or  not,  it  is  not  a  published  tariff  allowance? 

Mr.  MacGuineas.  I  renew  my  objection. 

Exam.  Disqtje.  I  am  not  interested  in  the  cross  examina¬ 
tion  stage  of  it.  I  am  interested  in  knowing  whether  or  not 
the  witness  knows  the  answer. 

Mr.  MacGuineas.  I  am  entitled  to  a  ruling. 

Exam.  Disque.  I  will  overrule  the  objection. 

Mr.  MacGuineas.  Exception. 

Q.  (By  Mr.  Wagner).  At  Norfolk  the  railroads  have 
refused  to  allow  the  Government  anything  for  wharfage 
and  handling  at  the  Army  Base? 

A.  Right. 

Q.  That  differentiates"  Norfolk  and  Newport  News. 

Is  it  not  true  that  the  same  line  haul  rates  apply — I  am 
talking  about  export  now — to  the  same  ports? 

A.  In  general. 

Q.  Newport  News  and  Norfolk? 

A.  In  general  they  do. 

Q.  At  Norfolk  you  perform  the  service  and  the  railroads 
refuse  to  allow  anything  for  the  service  you  performed? 

A.  That  is  correct. 

Q.  At  Newport  News  you  get  50  cents  a  ton  out  of  the 
same  line  haul  rate  from  the  same  point,  is  that  not  true? 

A.  That  is  true. 

Mr.  Wagner.  That  is  alL 

The  Witness.  May  I  make  this  statement  respecting 
Section  22  quotations? 

Exam.  Disque.  Yes. 

The  Witness.  In  general,  Section  22  quotations  form  of 
publication,  if  you  may  call  it  that,  are  made  because  the 
carriers  elected  to  use  that  method  rather  than  to  put  in  the 
tariff.  If  they  want  to  put  these  arrangements  in  the  tariff, 
that  is  all  right  with  us,  but  they  chose  the  Section  22 
method  of  providing  a  bases  of  rates  for  their  convenience 
or  for  reasons  of  their  own. 

Exam.  Disque.  Any  other  questions? 
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Q.  (By  Mr.  Dixon).  By  virtue  of  that  method,  the  Gov¬ 
ernment  gets  the  benefit  of  lower  charges  than  the  general 
run  of  commercial  traffic,  does  it  not? 

Exam.  Disque.  That  is  what  Section  22  means,  yes. 

Q.  (By  Mr.  Dixon).  Is  that  right,  Major  Heimbaugh? 

A.  That  question  depends  on  the  quotation.  You  are 
talking  about  many  other  things.  For  instance,  to  the  extent 
that  Section  22  quotation  is  favored,  as  many  of  them  are, 
and  are  in  effect,  which  says  that  the  basis  will  be  perhaps 
Column  65  with  the  ex  parte  148  increase  added,  we  are 
paying  more  under  Section  22  quotations  than  if  Column  65 
had  been  published  in  a  tariff. 

Q.  But  less  than  the  commercial  shipper  pays  from  the 
same  point? 

A.  Only  because  there  is  no  commercial  movement. 

Q.  Well,  take  traffic  of  which  there  is  a  commercial  move¬ 
ment  by  and  large. 

A.  Then  you  ordinarily  have  rates. 

Q.  Ordinarily  your  Government  quotations  are  lower 
than  the  commercial  charges,  are  they  not? 

A.  You  do  not  name  the  quotation  where  there  is  an 
adequate  line  of  column  rates.  There  is  no  necessity  for  it. 

Q.  By  “ adequate”  you  mean  low? 

A.  Rates  that  were  made  to  take  care  of  a  commercial 
movement  of  traffic. 

Mr.  Wagner.  There  would  not  be  any  sense  in  a  Section 
22  rate  unless  it  was  lower  than  the  tariff  rate,  would  there? 

Exam.  Disque.  Can  not  the  lawyers  agree  that  Section  22 
is  not  in  this  case? 

Mr.  Dixon.  No. 

Mr.  Wagner.  We  think  it  is.  Section  22  rates  must  be 
lower  than  the  tariff  rates,  or  there  would  not  be  any  tariff 
rates. 

Mr.  Dixon.  Section  22  rates  are  not  subject  to  the  juris¬ 
diction  of  the  Interstate  Commerce  Commission.  The 
lawyers  ought  to  be  willing  to  concede  that  on  both  sides 
of  the  table. 

Examiner  Disque.  That  is  what  I  mean  to  say. 

Mr.  Dixon.  And  readily. 
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Exam.  Disque.  I  will  so  role. 

Let  us  proceed  with  the  hearing. 

Mr.  Cousins.  I  have  one  question. 

Q.  (By  Mr.  Cousins).  I  understood  from  what  you  said 
in  the  last  few  minutes  you  are  really  familiar  with  the 
contract  between  the  Government  and  the  Chesapeake  & 
Ohio,  is  that  correct! 

A.  What  do  you  mean  by  “familiar”? 

Q.  Well,  you  declined  to  tell  me  anything  about  the 
contract  between  the  Government  and  the  Lincoln  Tide¬ 
water  Terminals,  but  now  you  have  been  willing  to  discuss 
the  arrangement  with  the  Chesapeake  &  Ohio,  and  I  assume, 
therefore,  that  you  know  more  about  the  latter  than  you 
do  the  former? 

A.  The  gentleman  spoke  only  again  of  what  the  General 
spoke  of  this  morning  and  that  is  all  I  commented  about. 
I  have  no  working  knowledge  of  the  C  &  0  contract. 

Q.  What  you  have  been  saying  is  based  on  what  you 
heard  the  General  testify  to  this  morning? 

A.  Right. 

Q.  I  thought  your  counsel  instructed  you  to  decline  to 
do  that. 

A.  He  did. 

Mr.  MacGuineas.  I  would  like  the  record  to  showT  that 
I  tried  to  avoid  these  questions  being  put  to  the  witness, 
and  I  was  overruled. 

Mr.  Cousins.  You  are  talking  about  Section  22  rates? 

Mr.  MacGuineas.  I  am  talking  about  the  C  &  0  contract. 

Q.  (By  Mr.  Cousins).  Major  Heimbaugh,  how  did  the 
Government  come  out  on  this  deal  with  the  C  &  0  ? 

A.  I  do  not  know. 

Q.  After  they  have  paid  the  labor  and  then  get  50  cents 
from  the  C  &  0,  what  is  the  result  ?  Do  they  make  a  profit 
or  are  they  in  the  red? 

A.  I  do  not  know. 

Q.  You  do  not  know  whether  it  would  be  better  for  the 
Government  to  let  the  C  &  0  pay  its  own  labor  and  not  get 
a  50  cent  rebate? 

A.  I  do  not  know  that. 
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Mr.  Cousins.  All  right.  That  is  all. 

Q.  (By  Mr.  Chaffee).  In  connection  with  that  Chesa¬ 
peake  &  Ohio  contract  at  Newport  News,  are  yon  familiar 
enough  with  that  contract  and  with  the  contract  at  Norfolk 
to  say  whether  or  not  in  all  respects  other  than  the  allow¬ 
ance  to  the  Government  the  contracts  are  substantially  the 
same? 

A  I  do  not  know.  I  have  not  read  the  contracts.  I  do 
not  know  what  their  points  of  similarity  are,  if  any,  or  their 
points  of  difference. 

Q.  So  that  the  50  cent  allowance  may  or  may  not  be 
comparable  to  something  that  the  contracts  on  the  Norfolk 
side  express  in  a  different  way? 

A  Again  I  do  not  know.  I  do  not  know  how  the  50  cents 
was  arrived  at.  I  do  not  know  how  they  got  at  the  arrange¬ 
ment  they  have  with  the  Lincoln  Tidewater  Terminals. 

Mr.  Chaffee.  That  is  all. 

Mr.  Mac  Guineas.  One  question,  Major  Heimbaugh. 

Q.  (By  Mr.  Mac  Guineas).  Is  is  correct  or  is  it  not  cor¬ 
rect  that  the  negotiations  and  the  carrying  out  of  the  C  &  0 
contract  is  no  part  of  your  official  duty? 

A.  That  is  absolutely  correct. 

Mr.  Mac  Guineas.  That  is  alL 

(Witness  excused.) 

.Mr.  MacGuineas.  I  will  offer  in  evidence  Complainant’s 
Exhibits  3,  4,  and  5,  which  have  been  identified  by  this 
witness. 

(Complainant’s  Exhibits  3, 4,  and  5,  Witness  Heimbaugh, 
received  in  evidence.) 

James  Henry  Devereux,  was  sworn  and  testified  as 
follows : 

Direct  examination. 

•  •  • 

Q.  Mr.  Devereux,  will  you  describe  for  the  record  Army 
Base  Piers  1  and  2  in  terms  of  physical  facilities  for  han¬ 
dling  export  and  import  traffic? 

A  The  Army  Base  terminals  consists  of  two  rather  mod¬ 
ern  concrete  piers  approximately  1200  feet  in  length  each, 
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with  aprons  on  both  sides  of  each  pier  wide  enough  to  ac¬ 
commodate  two  marginal  railroad  tracks. 

There  are  sunken  tracks  running  down  the  center  of  each 
pier.  The  two  piers  are  separated,  I  do  not  know  the  exact 
distance,  but  I  do  know  it  is  wide  enough  so  that  lighters 
can  work  alongside  the  steamers  at  these  piers  without 
interfering  with  traffic  going  up  and  down  the  slips. 

Pier  No.  1  is  equipped  with  two  10- ton  gentry  cranes  on 
the  north  side ;  Pier  2  with  one  25-ton  gantry  crane  on  the 
southside. 

The  inshore  end  of  the  piers  is  concreted  with  concrete 
roadways  connecting  various  warehouses  situated  further 
inland. 

Q.  Are  there  actually  marginal  tracks  on  the  piers? 

A.  There  are. 

Q.  On  how  many  sides  of  the  piers? 

A.  On  each  side  of  both  piers. 

Q.  How  many  cargo  vessels  can  be  accommodated  at  both 
piers  and  worked  simultaneously? 

A.  I  would  say  that  eight  modern  cargo  vessels  can  be 
docked  at  the  two  piers  at  one  time  and  worked  to  advan¬ 
tage. 

Q.  Are  both  piers  covered? 

A.  Both  piers  are  covered. 

Q.  Who  owns  Army  Base  Piers  1  and  2? 

A.. The  United  States  Government. 

Q.  When  were  they  built? 

A.  They  were  started  some  time  during  the  last  war  and 
completed,  as  I  understand  it,  after  the  war  was  over.  I 
was  not  here  at  that  time,  so  I  do  not  have  the  exact  figures. 

Q.  Since  you  have  been  stationed  at  the  port,  what  differ¬ 
ent  organizations  have  operated  the  Army  Base  Piers? 

A.  The  City  of  Norfolk  was  the  first  operator.  They 
operated  until  some  time  in  1925,  I  believe  in  September, 
at  which  time  the  Norfolk  Tidewater  Terminals  took  over 
the  operation  and  continued  until  July  1,  1940,  at  which 
time  the  Transport  Trading  and  Terminal  Corporation 
took  over  the  operation. 
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Transport  Trading  and  Terminal  continued  until  such 
time  as  Pier  2  was  taken  over  by  the  Navy.  They  then  con¬ 
tinued  to  operate  Pier  1  until  such  time  as  that  pier  was 
taken  over  by  the  Army. 

Q.  Since  the  summer  of  1942,  is  it  correct  to  say  that 
both  piers  have  been  actually  operated  by  the  Army? 

A.  I  do  not  think  the  Army  started  actual  operation  of 
Pier  2  until  some  time  either  late  in  1942  or  early  in  1943. 
The  Navy  was  operating  it  for  a  period  of  that  time. 

Q.  Mr.  Devereux,  before  the  Army  took  over  the  base 
piers,  was  there  a  consistent  practice  of  the  carriers  with 
reference  to  the  unloading  of  cars  on  to  pier  tracks? 

A.  Yes,  there  was. 

Q.  Can  you  state  what  the  customary  practice  of  the 
carriers  was? 

A.  The  customary  practice  of  the  carriers  was  to  place 
the  cars  on  box  car  freight,  inside  of  the  piers  adjacent  to 
the  berths  at  which  the  steamer  would  dock  and  load  and 
unload  the  freight  from  these  cars  and  place  it  on  the  pier 
in  what  is  commonly  known  as  the  ship’s  loading  berth. 

Mr.  Cousins.  What  piers  are  you  talking  about? 

The  Witness.  Piers  1  and  2,  Army  Base. 

Q.  (By  Mr.  MacGuineas).  What  about  import  traffic,  how 
was  the  loading  of  that  handled? 

Mr.  Cousins.  I  object  to  the  question,  as  I  should  have 
to  the  last  one,  unless  the  witness  is  qualified  to  talk  about 
the  operation  of  this  pier  prior  to  his  connection  with  the 
Government 

_  •  i « i 

The  Witness.  What  do  you  mean  by  4  *  qualified  ’  ’  ? 

Q.  (By  Mr.  MacGuineas).  Let  me  put  the  question:  Have 
you  been  familiar  since  1922  with  the  actual  mode  of  oper¬ 
ation  of  Army  Base  Piers  1  and  2? 

A.  I  would  say  that  I  have. 

Mr.  Cousins.  How?  What  did  you  have  to  do  with  it? 

The  Witness.  I  had  vessels  down  there  for  which  I  was 
agent,  loading  and  discharging.  I  spent  a  great  deal  of  time 
down  there  when  they  were  loading  and  discharging. 

Mr.  Cousins.  You  are  talking  about  vessels? 

The  Witness.  I  am  talking  about  vessels. 
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Mr.  Cousins.  You  have  not  had  any  connection  with  the 
pier  operator? 

The  Witness.  I  had  none  other  than  seeing  that  the  cargo 
was  taken  off  the  pier  or  put  on  the  pier. 

Mr.  Cousins.  How  do  you  know  who  took  the  car  out  and 
put  it  on  the  pier? 

Mr.  MacGuineas.  No  question  has  been  asked  as  to  who 
took  the  car  out  and  put  it  on  the  pier. 

Mr.  Cousins.  I  understood  the  witness  to  say  that  the 
railroad  took  the  car  to  the  pier. 

Is  that  not  what  you  said? 

The  Witness.  That  is  correct. 

Mr.  Cousins.  How  do  you  know  that  they  moved  it  out 
and  put  it  on  the  pier?  You  did  not  always  see  the  railroad 
power  attached  to  the  car,  did  you? 

The  Witness.  No. 

Exam.  Disque.  Does  the  tariff  answer  all  these  questions? 
Does  the  tariff  any  place  say  who  does  the  loading  and  un¬ 
loading? 

Mr.  MacGuineas.  The  tariff  may  say.  I  was  supposed  to 
do  it,  if  I  may,  by  the  witness.  I  am  showing  what  was 
actually  done.  If  counsel  wants  to  cross  examine,  he  may 
do  so  at  the  proper  time,  but  I  wish  to  continue  with  my 
examination. 

Mr.  Cousins.  I  object  to  the  question  until  he  qualifies. 
There  is  no  use  getting  a  lot  of  miscellaneous  information 
in  the  record. 

What  he  has  said  so  far  is  inaccurate.  Nobody  in  this  case 
has  said  that  the  railroads  went  on  to  that  pier  and  un¬ 
loaded  a  car  as  this  witness  said. 

Mr.  MacGuineas.  I  wish  to  continue  my  direct  examina¬ 
tion. 

Exam.  Disque.  I  would  like  to  check  what  he  says  with 
the  tariff  to  see  if  what  he  says  is  correct. 

Mr.  MacGuineas.  Major  Heimbaugh  covered  that.  Major 
Heimbaugh  referred  to  the  tariff  provisions  in  the  past. 

Mr.  Cousins.  He  pointed  out  numerous  provisions,  not 
one  of  which  said  the  railroads  would  unload  a  car  on  the 
pier. 
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Exam.  Disque.  Let  us  see  about  it. 

Mr.  MacGuineas.  My  question  is:  Since  1922  what  has 
been  the  consistent  practice  of  the  carriers  with  reference 
to  the  loading  of  import  freight  on  to  cars  and  on  to  the 
pier  tracks? 

Mr.  Cousins.  Objected  to  on  the  ground  that  the  witness 
has  not  qualified. 

Exam.  Disque.  He  asks :  What  has  been  the  practice  of 
the  railroads. 

Answer  the  question. 

The  Witness.  The  practice  has  been  for  the  agent  of  the 
vessel,  through  the  stevedore,  to  arrange  for  the  discharge 
of  the  freight  from  the  vessel  on  to  the  pier  floor,  at  which 
point  the  terminal  operator  would  pick  the  freight  up  and 
load  it  into  railroad  cars. 

Q.  (By  Mr.  MacGuineas).  Since  1922  has  it  been  the  con¬ 
sistent  practice  of  the  carriers  to  perform  both  the  carload¬ 
ing  and  the  car  unloading  through  terminal  operator? 

A.  It  has  been. 

Mr.  Cousins.  Objected  to. 

Exam.  Disque.  The  tariff  will  answer  that  question. 

Mr.  Cousins.  This  is  not  a  tariff  man. 

Exam.  Disque.  How  does  he  know  who  was  doing  it? 
Did  he  see  it  done  and  who  was  doing  it? 

Mr.  MacGuineas.  Cross  examination  can  bring  that  out 
if  he  feels  it  necessary. 

The  Witness.  I  paid  bills  for  having  it  done. 

•  '  ;<v  t 

Exam.  Disque.  By  whom? 

The  Witness.  I  received  invoices  from  the  terminal  op¬ 
erators  for  wharfage  and  handling  as  freight  forwarder 
on  traffic  I  sent  down  there  for  export. 

Exam.  Disque.  And  it  was  your  traffic  and  you  know  that 
the  terminal  company  has  been  unloading  and  loading  this 
freight  for  the  railroads? 

The  Witness.  That  is  correct. 

Exam.  Disque.  All  right. 

What  is  next? 
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Mr.  Cousins.  I  move  that  the  answer  be  stricken  from 
the  record  as  being  without  basis  of  qualification. 

Exam.  Disque.  Proceed. 

Q.  (By  Mr.  Mac  Guineas).  Mr.  Devereux,  are  you  fa¬ 
miliar  from  your  own  observation  with  the  practice  which 
the  Army  has  been  using  with  reference  to  loading  and 
unloading  of  cars  on  the  Army  Base  Piers  since  the  Army 
took  over? 

A.  In  so  far  as  the  type  of  labor  being  used,  yes,  sir. 

Q.  And  the  manner — 

A.  And  the  manner  in  which  it  has  been  done,  yes. 

Q.  Is  there  any  difference  in  the  actual  maimer  in  which 
the  cars  were  unloaded  on  to  the  pier  floors  when  the  oper¬ 
ator  did  it,  the  terminal  operators,  than  the  manner  in 
which  the  Army  is  now  unloading  those  cars  on  to  the  pier 
floors? 

A.  No. 

Exam.  Disque.  You  are  talking  about  the  physical  work 
now? 

Mr.  MacGuineas.  That  is  right. 

The  Witness.  Yes. 

Q.  (By  Mr.  MacGuineas).  Mr.  Devereux,  since  the  sum¬ 
mer  of  1942  when  the  Army  took  over  the  base  piers,  and 
at  the  present  time,  what  other  facilities  are  available  in 
the  Norfolk  harbor  for  the  handling  of  general  export  and 
import  cargo  ? 

A.  The  Norfolk  &  Western  Export  Pier  at  Lambert 
Point,  Piers  0  and  L,  and  Pier  4,  Pinners  Point,  Ports¬ 
mouth,  owned  by  the  Southern  Railroad. 

Q.  Describe  the  physical  set  up  of  both  the  Pinners  Point 
and  the  Lambert  Point  piers. 

A.  Pinners  Point  consists  of  one  pier  some  eight  to  nine 
hundred  feet  in  length,  a  wooden  structure,  marginal  track 
on  the  southside,  a  rather  narrow  apron,  dredged  to  ap¬ 
proximately  30  feet,  capable  of  handling  a  modern  cargo 
vessel  loaded  to  its  deepest  draft. 

Q.  Did  you  say  capable  or  incapable  ? 

A.  Capable.  The  north  side  of  the  pier  has  not  sufficient 
depth  of  water  to  permit  the  loading  of  modern  cargo 
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vessels  to  drafts  that  they  go  out  in  today’s  operations. 
There  are  sunken  tracks  in  the  center  of  Pinners  Point 
pier. 

The  Lambert  Point  piers  consist  of  Pier  L,  1200  feet  in 
length,  single  marginal  track  on  the  south  side,  no  marginal 
track  on  the  north  side,  sunken  tracks  in  the  middle;  and 
Pier  0,  some  eight  hundred  to  850  feet  in  length,  with  a 
marginal  track  on  the  south  side  and  no  water  or  berthing 
facilities  on  the  north  side. 

Q.  What  mechanical  equipment  do  these  two  piers,  Pin¬ 
ners  Point  and  the  Lambert  Point  docks  have  for  loading 
and  unloading  ships?  r 

A.  None. 

Q.  Mr.  Devereux,  have  you  made  a  study  to  determine 
whether  or  not  the  volume  of  traffic  that  has  been  and  is 
now  being  handled  over  Army  Base  Piers  1  and  2  could  be 
handled  over  the  Lambert  Point  dock  and  the  Pinners  Point 
pier? 

A.  I  have. 

Q.  Will  you  state  the  conclusion  which  you  reached  from 
that  study? 

A  My  study  was  for  the  year  1943  on  the  basis  of  traffic 
which  moved  over  the  Army  Base  Piers  during  that  year. 

I  would  say  that  approximately  37  per  cent  could  have 
been  handled  at  the  Pinners  Point  and  Lambert  Point 
piers.  y.  ■/ 

Mr.  Wagner.  May  I  have  that  statement  repeated? 

(The  last  answer  was  read  by  the  reporter.) 

Mr.  Wagner.  In  other  words,  if  the  Army  base  had 
been  closed? 

\Mr.  MacGuineas.  You  better  answer  that  audibly. 

The  Witness.  Yes. 

Q.  (By  Mr.  MacGuineas).  At  the  Lambert  Point  docks, 
what  is  now  the  practice  of  the  carriers  in  unloading  cars 
for  export  traffic? 

A.  The  cars  are  unloaded  by  the  terminal  operating 
company. 

Q.  What  is  the  name  of  that  company? 

A.  Lambert  Point  Docks,  Inc. 
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|  Q.  Is  there  any  difference  in  the  manner  in  which  that 
unloading  service  is  performed  at  the  Lambert  Point  Docks 
and  the  manner  in  which  it  is  being  performed  by  the 
Army  at  the  Army  Base  Piers? 

Exam.  Disque.  What  do  yon  mean  by  “unloading”? 
Do  yon  mean  the  mere  physical  effort  of  taking  the  staff 
ont  of  the  cars  or  bringing  the  cars  on  to  the  dock  and  so 
forth? 

Mr.  MacGuineas.  I  refer  to  the  removal  of  freight  from 
the  car  when  it  is  on  the  pier  track  and  placing  that  freight 
on  to  the  pier  floor  within  proximity  of  the  ship’s  berth, 
as  the  witness  testified. 

Q.  (By  Mr.  MacGuineas).  Are  yon  answering  in  terms 
of  that? 

A.  There  is  practically  no  difference.  There  is  no  differ¬ 
ence. 

Q.  Well,  now,  at  United  Nations  Depot,  how  is  the  load¬ 
ing  and  unloading  of  the  cars  performed  at  the  present 
time? 

A.  I  am  only  familiar  with  the  Air  Corps  part  of  it  down 
there,  which  I  know  is  handled  through  Lincoln  Tidewater 
Terminals. 

Q.  Is  there  any  difference  in  the  manner  in  which  the 
cars  are  unloaded  by  the  terminal  operator  at  United 
Nations  Depot  than  the  manner  in  which  the  unloading 
service  is  being  performed  by  the  Army  at  the  Army  base 
piers? 

A.  The  physical  part  of  it?  No. 

Q.  It  is  equally  true  that  the  loading  of  cars  of  imported 
traffic  is  handled  in  the  same  way  by  the  terminal  opera¬ 
tors  at  United  Nations  Depot  and  at  Lambert  Point  dock 
as  it  is  now  being  handled  by  the  Army  at  the  Army  Base 
Piers? 

A.  Yes. 

Mr.  MacGuineas.  That  is  all. 

Cross  Examination. 

Q.  (By  Mr.  Cousins).  What  kind  of  shipments  are  go¬ 
ing  over  the  Lambert  Point  Dock? 
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A.  Some  lend-lease  shipments  to  the  United  Kingdom, 
and  some  Russian  lend-lease  shipments  to  other  destina¬ 
tions,  import  business  from  India,  Africa,  and  other  for¬ 
eign  countries. 

Q.  Where  is  this  Pinners  Point  Pier  that  you  told  us 
about? 

A  It  is  in  Portsmouth,  on  the  other  side  of  the  river. 

Q.  Operated  by  whom,  did  you  say? 

A  Owned  by  the  Southern  Railroad;  operated  by  Nor¬ 
folk  Tidewater  Terminal. 

Q.  What  kind  of  traffic  is  going  over  that  pier? 

A  Some  returned  Army  cargo,  some  newsprint,  sugar, 
and  other  classes  of  what  we  might  call  general  cargo. 

Q.  Import,  export,  or  what? 

A  Most  of  what  they  have  out  there  has  been  import 
cargo.  Very  little  export. 

Q.  Now,  export  cargo,  I  assume,  is  going  out  from  the 
United  Nations  Depot? 

A.  Yes,  sir. 

Q.  Those  are  the  only  piers  in  Norfolk,  with  the  excep¬ 
tion  of  the  Army  Base,  that  are  handling  export  traffic? 

A  That  is  correct. 

Q.  Is  that  correct?  - 

A  That  is  correct. 

Q.  Has  that  always  been  so  within  your  time? 

A  No.  At  one  time  the  Imperial  Tobacco  Company  had 
its  own  terminal  in  Berkley,  where  it  handled  their  tobacco 
and  occasionally  a  few  shipments  for  other  shippers.  The 
Southgate  Terminal  at  the  foot  of  Tazewell  Street  was 
used  at  one  time  for  intercoastal  freight. 

Q.  I  am  talking  about  export  traffic. 

A  That  was  also  used  occasionally  for  export  traffic. 
The  Norfolk  Warehouse  Corporation  pier  was  used  for  the 
exportation  of  cotton. 

Q.  Those  three  are  not  used  for  export  business  today? 

A  No,  they  are  not  :  '  : 

Q.  Any  reason  why  they  could  not  be? 

A.  Well,  the  Norfolk  Warehouse  Corporation’s  terminal 
has  been  outgrown  by  the  size  of  the  ships.  You  can  not 


186 


get  a  vessel  in  there  today  without  it  sticking  ont  in  the 
stream  150  feet,  winch  is  dangerous  to  the  vessel  and  con¬ 
trary  to  harbor  safety  regulations. 

The  Imperial  Tobacco  Terminal  was  built  primarily  for 
tobacco  and  is  not  in  any  sense  of  the  word  a  general  cargo 
terminal.  It  was  built  to  handle  one  commodity  and  one 
commodity  only. 

The  Southgate  Terminal  pier  is  fed  only  by  one  railroad, 
the  Chesapeake  &  Ohio,  and  it  is  a  rather  small  terminal 
and  except  for  small  lots  of  freight  could  not  be  used  to 
advantage  in  present  day  operations  where  all  of  our  move¬ 
ments  are  practically  full  cargo  vessels.  That  was  used 
in  the  days  when  ships  came  in  and  picked  up  three,  four, 
or  five  hundred  pounds. 

Q.  The  fact  that  the  railroads  undertook  to  absorb  the 
handling  charges  of  those  piers  does  not  have  much  effect 
one  way  or  the  other  with  respect  to  export  traffic?  They 
might  just  as  well  be  cancelled  out  of  the  tariff? 

A.  That  is  correct.  They  are  not  being  used. 

Q.  Look  at  the  map,  Exhibit  No.  2,  Mr.  Devereux. 

If  we  call  north  the  top  of  this  map — 

Mr.  MacGuineas.  The  direction  arrows  are  on  the  map, 
Would  they  not  refer  to  the  true  direction? 

.  Mr.  Cousins.  That  is  the  best  I  can  do.  Put  it  the  other 
way. 

Q.  (By  Mr.  Cousens).  If  you  call  the  north  end  the  top 
of  this  map,  the  piers  that  you  call  the  United  Nations 
Depot  are  almost  up  at  the  top  of  the  map  numbered  6 
and  7,  is  that  so?  I  should  have  said  9. 

A.  9,  yes,  sir. 

Q.  Is  that  correct, — 9? 

A.  That  is  correct. 

Q.  Who  owns  those  piers? 

A.  The  Norfolk  and  Western  Railroad. 

Q.  Who  has  possession  of  them  now? 

A.  They  are  under  lease  to  the  United  States  Army. 

Q.  Do  you  know  why  they  are  designated  on  this  exhibit 
as  Lincoln  Tidewater  instead  of  United  States  Army  or 
whoever  has  control  of  them? 


>187 


Mr.  MacGueneas.  This  witness  did  not  prepare  the  map. 
He  is  not  competent  to  testify  as  to  why  somebody  else 
prepared  the  map  in  a  given  way.  If  yon  want  testimony 
on  that  I  will  be  glad  to  supply  the  witness,  but  this  is  not 
the  witness. 

Q.  (By  Mr.  Cousins).  Do  yon  know? 

A.  No.  All  I  do  know  is  that  when  the  Lincoln  Tide¬ 
water  Terminal  stopped  operating  down  there,  they 
painted  their  name  across  the  face  of  the  pier. 

Q.  Did  yon  say  “stopped”  operating  or  “started”  op¬ 
erating? 

A.  Started  operating. 

Q.  Have  yon  anything  to  do  with  the  arrangements  be¬ 
tween  the  Lincoln  Tidewater  Terminal  and  the  Govern¬ 
ment  on  that  pier? 

A.  Nothing  whatsoever. 

Q.  Did  yon  have  any  relations  with  the  Lincoln  Tide¬ 
water  Terminal  ? 

A.  None. 

Q.  Yon  said  that  freight  over  which  yon  have  charge 
moves  on  that  pier,  did  yon  not? 

A.  Yes.  I  can  have  access  to  a  berth  at  that  pier  only 
through  the  Army  with  whom  I  make  all  the  arrangements 
for  berthing  of  vessels  down  there. 

Q.  Yon  do  not  make  your  arrangements  with  the  Lincoln 
Tidewater  Terminal? 

A.  No.  . 

Q.  Now,  the  Army  Base  about  which  we  are  talking  I 
think  is  shown  on  this  map  as  Piers  12  and  13,  is  that 
correct? 

A.  That  is  correct. 

Q.  Yon  described  the  two  piers  that  extend  out  into  the 
water  and  possibly  yon  described  those  next  dark  objects 
as  warehouses,  did  yon,  or  are  those  warehouses  back  of 
the  piers? 

n.\  A.  Back  of  the  piers  are  warehouses. 

Q.  Well,  as  yon  get  back  of  that,  there  are  some  diagonal 
lines.  What  are  they?  :;»j»  i 


A.  They  are — I  do  not  know  the  date  of  this  map — a 
nnmber  of  spurs  from  that  track  run  through  there  and  the 
Navy  at  the  time  it  was  operating  one  half  of  the  terminal 
put  up  a  number  of  warehouses  which,  I  think,  they  are 
still  using. 

Q.  That  is  on  the  Army  Base  property,  is  it? 

A.  That  is  on  the  Army  Base  property. 

Q.  Then  we  have  some  tracks  under  which  says  “U.  S. 
Army  Base  Yards.”  I  take  it,  therefore,  the  property  of 
the  Government  extends  almost  over  to  the  edge  of  this 
map  where  a  connection  is  shown  with  the  Virginian  Rail¬ 
way;  is  that  correct? 

A.  I  do  not  know  how  far  the  Army  Base  extends. 

Q.  Are  those  tracks  called  Army  Base  Yards  a  part  of 
the  property  of  the  Base? 

A.  The  ownership  of  that  yard  I  do  not  know. 

Q.  Do  you  know  where  the  Norfolk  Belt  Line  comes  in 
there? 

A.  I  have  been  to  that  point,  yes,  sir. 

Q.  Where  is  that  point  on  the  map? 

A.  It  shows  almost  over  on  the  right  hand  side,  and  also 
that  comes  in  farther  up  where  Hie  line  leads  into  the 
United  Nations  Depot.  There  are  two  entrances  by  track. 

Q.  Now,  when  the  Belt  Line  is  bringing  in  a  string  of 
cars  for  the  Army  Base,  where  does  it  place  them  with 
respect  to  those  tracks? 

A.  I  do  not  know.  I  have  no  control  over  that  move¬ 
ment. 

Q.  You  do  not  know? 

A.  I  have  nothing  to  do  with  it. 

Q.  I  thought  you  said  a  few  minutes  ago  that  the  rail¬ 
roads  took  the  cars  down  to  the  pier. 

A.  I  said  in  private  operation.  I  did  not  say  anything 
about  what  the  railroads  were  doing  with  it  now.  My 
testimony  was  to  the  operation  prior  to  the  time  the  Army 
took  the  terminals  over. 

Q.  But  you  do  not  know  whether  cars  are  placed  for  the 
Army  Base  now  by  the  railroads? 

A.  I  do  not.  r. 
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Q.  Yon  do  not  know  who  switches  the  cars  from  the  yard 
down  on  to  the  piers,  do  yon? 

A.  Except  by  what  I  have  seen  on  the  locomotives. 

Q.  What  does  it  say? 

A.  One  of  them  says  “U.  S.  Belt  Line  Railroad”  and 
several  of  the  others  “U.  S.  A.  B.”  I  think  it  is. 

Q.  Did  yon  mean  to  say  U.  S.  Belt  Line  Railroad? 

A.  Norfolk. 

Q.  Yon  have  seen  one  locomotive  of  the  Belt  Line  and 
several  of  the  Army  Base  moving  cars? 

A.  Yes,  sir. 

Q.  Did  yon  hear  General  Kilpatrick  testify? 

A.  Yes,  sir. 

Q.  Are  yon  not  the  man  that  he  told  me  to  get  to  tell  me 
abont  this  operation? 

Mr.  MacGuhteas.  I  object  to  that  question.  The  General 
did  not  say  who  could  tell  abont  it  In  the  first  place,  it  is 
not  proper  to  ask  this  witness  what  General  Kilpatrick 
said. 

Mr.  Cousins.  Is  there  any  impropriety  in  trying  to  get 
down  to  the  bottom  of  this  tiling? 

Mr.  MacGuineas.  If  yon  will  ask  it  by  proper  questions, 
yon  may  do  so  as  much  as  yon  like. 

Exam.  Disque.  Is  this  the  man  that  General  Kilpatrick 
talked  abont? 

Mr.  MacGutnxas.  To  my  knowledge  he  is  not.  I  can  not 
read  General  Kilpatrick’s  mind,  however. 

Q.  (By  Mr.  Cousins).  Prior  to  two  years  ago,  Mr. 
Deverenx,  what  locomotive  did  you  see  operating  on  tiii« 
property? 

A.  The  Belt  Line  Railroad  locomotives.  I  do  not  know 
whether  the  Transport  Trading  and  Terminal  operated  it 
In  the  days  when  the  Norfolk  Tidewater  Terminals  oper¬ 
ated  the  piers,  they  had  a  small  locomotive  of  their  own. 

Q.  Only  one? 

A.  As  I  recall,  only  one.  I  am  not  certain. 

Q.  Do  yon  know  where  the  Government  got  the  locomo¬ 
tives  it  is  now  operating? 

A.  No. 

1 
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Q.  You  say  “no”? 

A.  No;  I  do  not  know. 

Q.  How  long  has  the  Lincoln  Tidewater  Terminals  been 
operating  the  United  Nations  Depot? 

A.  I  can  not  say  definitely,  but  I  think  since  some  time  in 
1941. 

Q.  Who  operated  it  prior  thereto? 

A.  Lambert  Point  Docks,  Incorporated,  operated  it  up 
until  such  time  as  the  Government  took  possession. 

Q.  Do  you  know  why  the  Government  put  that  company 
off  and  put  the  Lincoln  Terminal  on  as  operator? 

A.  I  do  not  know. 

Mr.  Cousins.  That  is  all. 

Q.  (By  Mr.  Reynolds).  I  understood  you  to  say,  Mr. 
Devereux,  that  it  is  your  conclusion  that  37  per  cent  of  the 
traffic  that  moved  over  the  Army  Base  piers  during  the 
year  1943  could  have  been  handled  over  the  Lambert  Point 
and  Pinners  Point  piers;  is  that  correct? 

A.  That  is  correct. 

Q.  What  in  terms  of  tonnage  was  37  per  cent  of  the 
traffic  that  moved  over  the  Army  base?  • 

A.  For  military  security,  I  can  not  divulge  any  Army 
traffic  figures. 

Q.  Can  you  give  us  approximately  the  tonnage? 

Mr.  MacGuineas.  I  object  to  that.  We  have  instructions 
from  the  War  Department  that  that  may  not  be  revealed. 

Mr.  Cousins.  Do  your  instructions  include  the  past? 

Mr.  MacGuineas.  1943.  Yes,  anything  with  respect  to 
volume  of  movement  by  ships. 

Q.  (By  Mr.  Reynolds).  How  does  37  per  cent  of  the  ton¬ 
nage  that  moved  over  the  Army  Base  Piers  in  1943  compare 
with  the  total  export-import  tonnage  moving  through  Nor¬ 
folk  during  the  year  1939? 

A.  I  have  not  got  the  1939  figures. 

Q.  You  have  been  in  the  steamship  company  business  for 
years,  you  said. 

A.  Yes,  sir. 

Q.  Have  you  any  idea  as  to  how  37  per  cent  of  the  traffic 
moved  over  Army  Base  Piers  1  and  2  in  1943  would  com- 
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pare  with  the  total  amount  of  the  export  and  import  traffic 
moving  from  Norfolk  or  through  Norfolk  and  Portsmouth 
during  the  year  1939? 

A.  Yes,  sir. 

Q.  Do  you  not  think  that  37  per  cent  of  the  tonnage 
moving  over  Army  Base  Piers  1  and  2  in  1943  was  greater 
than  the  total  amount  of  tonnage,  export  and  import,  that 
moved  through  Norfolk  and  Portsmouth  in  1939? 

A.  I  would  not  like  to  risk  an  assertion  on  that. 

Mr.  Reynolds.  That  is  all. 

(Witness  excused.) 

James  C.  McCeeady  was  sworn  and  testified  as  follows. 

Direct  Examination. 

•  •  # 

Q.  How  long  did  you  work  at  the  Army  Base  Piers  for 
Transport  Trading  and  Terminal? 

A.  Since  July  1, 1940,  when  I  came  down  here  from  New 
York,  representing  that  company.  I  was  superintendent 
for  them  up  in  New  York.  I  came  down  here  as  an  assist¬ 
ant  operating  manager. 

Q.  When  Transport  Trading  and  Terminal  was  operat¬ 
ing  the  Army  Base  Piers,  did  that  company  customarily 
unload  the  cars  on  the  pier  tracks? 

A.  They  did. 

Q.  Unload  on  to  the  pier  floor? 

A.  That  is  right. 

Q.  Who  paid  the  Transport  Trading  and  Terminal  Com¬ 
pany  for  that  service? 

A.  That  is  a  matter  of  office  record.  I  understand  the 
railroads  paid  them.  We  were  the  directing  agents. 

Q.  Since  the  Army  took  over  the  base  piers  in  1942,  who 
has  been  performing  the  actual  service  of  unloading  the 
cars  on  to  the  pier  floor? 

A.  It  is  practically  the  same  operation.  The  only  change 
in  it  is  they  turned  the  Transport  Trading  and  Terminal 
payroll  over  to  the  Army.  They  just  took  over. 

Q.  Is  any  mechanical  equipment  being  used  by  the  Army 
in  the  performance  of  the  unloading  service  and  loading 
the  cars  with  import  traffic? 
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A.  I  do  not  get  that  quite  clearly. 

Q.  Referring  to  the  Tinloading  of  cars  for  export  traffic 
and  the  loading  of  cars  with  import  traffic,  is  mechanical 
equipment  used  in  that  service? 

A.  It  is,  yes,  sir. 

Q.  Will  you  describe  that  equipment  generally? 

A.  Previously,  before  the  war,  we  used  to  go  in  mostly 
with  man  labor.  It  was  a  weak  back  and  a  strong  mind 
proposition.  We  did  not  have  the  equipment  that  we  have 
today  and  we  used  to  tier  the  freight  naturally  man-high 
all  over  the  pier.  Since  the  war  broke  out  the  Army  has 
come  in  with  a  tremendous  amount  of  equipment  that  has 
taken  its  place,  but  the  actual  operating  and  loading  and 
unloading  the  car  is  the  same.  We  have  the  equipment  for 
other  things,  but  you  must  actually  go  into  the  cars  and 
the  labor  must  be  performed  in  the  cars  in  the  same  manner 
that  it  was  previously. 

Q.  Is  it  correct  to  say,  confining  yourself  to  the  actual 
unloading  of  the  car  on  to  the  pier  floor,  that  the  Army  is 
now  doing  it  the  same  way  that  Transport  Trading  and 
Terminal  did  it  before? 

A.  There  is  a  slight  change  in  that  due  to  the  mechanical 
equipment  that  we  have. 

Q.  But  that  is  the  only  change? 

A.  That  is  right.  It  is  still  being  hand-trucked  out  of  the 
car  similar  to  what  it  was  previously. 

Mr.  MacGuineas.  That  is  all. 

Cross  Examination. 

Q.  (By  Mr.  Cousins).  Can  the  Army  unload  cars  faster 
than  you  did? 

A.  I  will  say,  due  to  the  type  of  labor  you  got  today,  no. 

Q.  Due  to  the  mechanical  equipment  that  they  have  today, 
what  is  the  answer? 

A.  The  mechanical  equipment  takes  its  place  after  the 
car  has  been  unloaded.  It  has  nothing  to  do  with  the  physi¬ 
cal  discharge  of  the  freight  from  the  car  there.  That  is 
practically  the  same. 

Q.  You  have  not  a  car  unloaded  until  you  have  the  freight 
piled  up  somewhere  on  the  floor. 


A.  That  is  true,  I  agree  with  you.  We  have  to  put  it  up 
on  pilots,  then  pile  it  up  later;  but  to  get  it  out  of  the  car, 
where  we  used  to  take  it  out  of  the  car  and  just  dump  it, 
now  we  put  it  on  pilot  and  tier  it  up. 

Q.  That  entire  operation  is  the  unloading  of  the  car  to 
shipside,  is  it  not? 

A.  The  ship  at  berth,  not  always  shipside.  It  is  what  we 
call  ship’s  berth  on  the  dock,  probably  that  day,  and  two 
days  later  it  may  go  from  shipside  into  the  ship. 

Q.  The  operation  of  unloading  the  car  has  not  been  ac¬ 
complished  when  the  goods  are  piled  up,  has  it? 

A.  Make  yourself  a  little  clearer.  I  can  not  get  that. 

Q.  The  operation  of  unloading  cars,  unloading  the  freight 
from  the  car  to  pier,  in  order  to  accomplish  shipside  de¬ 
livery  is  not  completed  until  the  goods  are  piled  up  some 
place,  is  it? 

A.  That  is  quite  true. 

Q.  So  the  piling  up  is  just  as  much  a  part  of  the  opera¬ 
tion  as  throwing  the  stuff  out  of  the  car  door? 

A.  There  is  a  reason  for  that.  We  did  not  go  into  such 
volume  business  before  the  war.  We  only  had  one-tenth  of 
the  business  then  we  have  now.  We  can  not  just  pile  it  man- 
high,  or  overhead.  We  do  not  have  enough  freight  vessels 
to  tier  it  that  way.  It  is  necessary  to  do  it  as  we  do  now.~ 

Q.  You  have  been  on  the  pier  four  years  about,  have  you 
not? 

A.  Four  years  on  this  pier? 

Q.  Yes. 

A.  I  have  been  on  the  piers  for  36  years. 

Q.  I  thought  you  said  you  came  to  this  pier  in  1940. 

A.  I  thought  you  said  “piers”. 

Q.  Piers  1  and  2. 

A.  I  have  been  here  for  four  years. 

Q.  Approximately  two  years  before  the  government  took 
over  and  two  years  since? 

A.  That  is  right. 

Q.  How  has  the  volume  of  freight  handled  now  compared 
with  what  it  was  when  you  were  there  the  first  year? 
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Mr.  MacGuineas.  I  am  required  to  object  to  that  question 
on  the  ground  of  military  security. 

The  Witness.  I  can  not  answer  that.  That  would  go  back 
to  a  tonnage  statement. 

Mr.  MacGuineas.  A  person  who  knew  the  past  figures 
would  be  able  to  compute  the  present  tonnage. 

Mr.  Cousins.  Did  you  take  these  things  into  account  in 
asking  your  direct  questions? 

Mr.  MacGuineas.  Certainly. 

Mr.  Cousins.  This  puts  us  to  a  great  disadvantage.  I  do 
not  want  to  ask  any  questions  that  have  any  bearing  on  the 
security  of  the  country,  but  it  puts  us  to  quite  a  disadvan¬ 
tage  when  counsel  leads  these  witnesses  through  all  sorts 
of  testimony,  then  raises  these  points  on  cross  examina¬ 
tion.  We  should  be  told  in  advance  what  points  the  witness 
can  not  be  questioned  on. 

Mr.  MacGuineas.  I  would  like  to  state  on  the  record  that 
the  limitation  of  military  security  puts  the  complainant  to 
just  as  great  disadvantage  because  we  are  prevented  from 
bringing  out  details  which  we  would  like  to  bring  out. 

Mr.  Cousins.  Will  you  ask  the  witness  in  my  behalf  what 
he  can  say  as  to  a  comparison  of  traffic  today  with  what  it 
was  when  he  came  on  the  pier,  whether  he  can  use  the  word 
“substantial”? 

Mr.  MacGuineas.  If  you  want  to  ask  him  whether  there 
is  a  greater  volume  today,  I  will  not  object  to  that. 

Mr.  Cousins.  Many  times  greater. 

Mr.  MacGuineas.  Substantially  greater.  I  do  not  even 
know  whether  we  are  permitted  to  say  “many  times 
greater.” 

Exam.  Disque.  I  think  we  can  all  assume  it  is  many  times 
greater  without  £he  record  showing  it  specifically. 

Mr.  MacGuineas.  Whatever  you  want  to  assume  you 
may,  but  we  are  under  limitations  as  to  what  we  may  put  in. 

Mr.  Cousins.  I  wanted  to  ask  you  whether  the  operation 
of  unloading  the  cars  and  disposing  of  the  freight  today  is 
faster  than  it  was  when  the  Transport  Trading  and  Ter¬ 
minal  Company  was  operating  there. 
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The  Witness.  I  would  not  say  the  discharge  of  the  cars 
or  the  moving  of  freight  was  faster.  In  fact,  I  think  it  has 
slowed  up  a  little  hit. 

Q.  (By  Mr.  Cousins).  Why? 

A.  There  seems  to  be  a  certain  tendency  amongst  the 
labor  right  now.  When  we  get  some  labor  to  work  for  the 
government  they  imagine  they  do  not  have  to  move  as  fast 
as  when  they  are  working  commercially.  We  can  not  talk 
with  these  colored  help  right  now.  They  want  to  walk  off 
and  they  can  walk  off  this  Army  Base  and  walk  into  the 
next  Army  Base  and  get  another  job.  But  when  we  were 
not  doing  so  much,  we  could  chase  them  off  and  they  would 
be  glad  to  come  back  later. 

Q.  Are  you  speaking  of  the  same  employees  that  worked 
for  your  former  company  or  of  the  new  class  of  stevedores 
today? 

A.  There  are  a  few  of  the  old  ones  left.  The  new  ones 
are  coming  in  every  day.  It  does  not  make  any  difference, 
they  all  seem  to  get  that  one  movement  and  that  one  at¬ 
titude. 

Q.  Do  the  troops  engage  in  their  work  with  the  same 
lackadaisical  attitude? 

A.  You  have  to  get  officers  over  them  or  else  they  will 
lay  down  on  the  job,  too. 

Q.  When  your  company  was  operating  the  terminal,  how 
many  locomotives  did  you  have  in  service? 

A.  The  Belt  Line  used  to  furnish  one  and  two  when  we 
were  real  busy.  We  had  one  of  our  own,  which  the  Mari¬ 
time  Commission  had.  It  was  given  to  us.  That  is,  it  was 
part  of  the  terminal  equipment  that  came  over  to  us  to  take 
care  of  and  operate. 

.  What  did  you  use  your  own  locomotive  for? 

A.  The  same  as  we  would  the  Belt  Line, — switch  cars 
here  and  there  into  the  pier  when  we  ordered  them  in. 

Q.  In  your  opinion,  Mr.  McCready,  could  your  company 
have  continued  to  operate  the  business  up  to  the  present 
time  if  the  Government  had  not  interfered  with  that  pos¬ 
session? 

A.  I  believe  they  could. 
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Q.  To  handle  the  traffic  today? 

A.  I  think  the  traffic  could  be  handled.  The  book  work 
conld  be  handled.  On  the  question  of  labor,  without  the 
military  personnel  to  go  with  it,  we  could  not.  If  it  is 
tied  down  to  civilian  help,  I  would  say,  no,  they  could  not 
handle  it. 

Mr.  Cousins.  That  is  alL 

Q.  (By  Mr.  Reynolds).  Did  you  testify  as  to  whether 
or  not  the  railroads  paid  the  Tidewater  Terminal  and 
Transport  Company  for  wharfage  and  handling? 

A.  As  far  as  I  know  they  have.  We  were  the  acting  agents 
for  them.  We  unloaded  the  cars,  representing  them. 

Q.  You  had  a  contract  with  them? 

A.  That  is  right,  we  did. 

Q.  Do  you  know  whether  or  not  the  Army  has  any  con¬ 
tract  with  the  railroads? 

A.  From  what  I  hear,  I  believe  not 

Q.  Did  the  Transport  Trading  and  Terminal  Corpora¬ 
tion  receive  any  freight  consigned  to  itself  which  it  ex¬ 
ported? 

A.  No,  sir. 

Q.  Did  it  receive  from  vessels  any  import  freight  con¬ 
signed  to  itself? 

A.  No,  sir.  We  operated  through  the  local  steamship 
agencies  and  shipped  out  on  their  instructions. 

Q.  I  did  not  catch  that. 

A.  We  operated  through  the  agent  of  the  steamship, 
whichever  ship  was  going  into  a  berth,  and  loaded  the  cars 
out  under  their  instructions. 

Q.  You  also  operated  as  agent  of  the  railroads? 

A.  That  is  right 

Q.  You  did  not  receive  consigned  through  yourself  any 
export  or  import  traffic? 

A.  That  is,  through  the  Transport  Trading  and  Ter¬ 
minal? 

Q.  Yes. 

A.  No,  sir. 

Mr.  Reynolds.  I  have  nothing  further. 
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Q.  (By  Mr.  Wagner).  Are  you  certain  about  that  last 
answer  of  yours?  There  was  no  traffic  consigned  to  your 
company  at  the  Army  Base? 

A.  Not  any  export  or  import  freight. 

Q.  How  about  tobacco? 

A.  Tobacco  was  consigned  to  us  for  storage  for  various 
accounts. 

Q.  Was  it  not  consigned  to  you  as  consignee? 

A.  We  issued  negotiable  bills  of  lading  on  it 

Q.  You  were  the  consignee,  were  you  not,  of  much  traffic 
yourself — 

A.  No,  I  would  not  say  we  were  the  consignee.  We  were 
the  consignee — in  other  words,  I  would  say  we  were  the  con¬ 
signee  for  it  to  be  shipped  in.  We  were  the  custodians  of 
it  and  issued  negotiable  receipts  in  the  consignee’s  name. 
We  would  store  it  for  the  consignee’s  account  The  con¬ 
signee  did  not  have  an  office  at  the  Army  Base.  We  would 
take  that  tobacco,  it  had  to  be  addressed  to  the  Transport 
Trading  and  Terminal.  It  was  ordered  stored  for  his  ac¬ 
count,  then  ordered  out  by  the  consignee  for  export  when 
the  ship  arrived. 

Q.  Was  it  ever  consigned  to  your  company  as  consignee? 

A.  I  will  say  yes,  consigned  to  our  company  as  consignee, 
to  be  held  for  the  original  consignee  or  owner. 

Q.  Is  it  not  true  that  the  cost  of  tiering  traffic  today  at 
the  Army  Base  is  very  much  in  excess  of  what  it  was  when 
you  were  operating  for  the  Transport  Company? 

A.  I  think  that  question  came  up  a  minute  ago.  I  could 
say  greater. 

Q.  In  other  words,  the  higher  you  tier  your  traffic  the 
greater  your  cost? 

Exam.  Disque.  You  mean  per  100  pounds  or  in  the  aggre¬ 
gate? 

The  Witness.  At  the  present  time  we  have  such  a  short 
time  to  work,  we  have  got  to  build  it  up  in  there  in  order  to 
work  it  20  hours  a  day.  We  can  not  work  20  hours  a  day 
on  it  out  of  the  car. 

Q.  (By  Mr.  Wagner).  And  that  increases  your  cost? 
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Mr.  MacGuineas.  Just  listen  to  the  question  and  confine 
yourself  to  answering  the  question. 

Q.  (By  Mr.  Wagner).  And  does  that  not  increase  your 
cost! 

A.  It  does  in  one  way.  In  another  it  does  not. 

Q.  You  are  conserving  space,  are  you  not,  as  you  are 
building  your  traffic  up? 

A.  Yes,  sir. 

Q.  Does  that  not  increase  your  labor  cost? 

A.  In  one  way,  yes ;  in  another  way,  no. 

Q.  How  about  no? 

A.  Because  "we  pilotize  it.  When  we  do  that  we  can  work 
shorter  gangs,  but  so  far  it  has  not  changed  our  method 
of  unloading  cars. 

Q.  I  am  not  talking  about  unloading  cars.  I  am  talking 
about  tiering  your  traffic  after  it  gets  out  of  the  car.  You 
are  conserving  space  in  your  tiers? 

A.  Yes,  sir. 

Q.  Does  that  not  increase  your  cost,  the  higher  you  go 
the  greater  your  cost? 

A.  That  is  true,  yes. 

Mr.  Wagner.  That  is  all. 

Q.  (By  Mr.  Reynolds).  One  or  two  questions  about  this 
traffic  that  you  said  was  stored  at  the  piers. 

A.  What  is  that? 

Q.  I  want  to  ask  you  a  question  or  two  about  the  traffic 
you  said  was  stored  at  the  pier. 

A.  The  traffic? 

Q.  Did  you  not  say  in  answer  to  Mr.  Wagner  that  certain 
of  the  traffic  received  at  the  piers  was  stored  there? 

A.  Tobacco.  He  said  all  traffic. 

Q.  Tobacco.  Was  that  stored  under  a  tariff  provision 
that  permitted  tobacco  to  be  stored  for  a  certain  length  of 
time? 

A.  I  do  not  know. 

Q.  In  any  event,  the  Transport  Trading  and  Terminal 
Corporation  did  not  own  that  tobacco,  did  it? 

A.  No,  sir. 

Mr.  Reynolds.  That  is  all. 
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Mr.  Cousins.  That  is  all. 

(Witness  excused.) 

Edward  A.  Dougherty,  was  sworn  and  testified  as  fol¬ 
lows: 

Direct  Examination. 

*  •  • 

Q.  Are  you  familiar  with  the  allowances  which  the  Trans¬ 
port  Trading  and  Terminal  Company  received  from  the 
carriers  for  performance  of  car  unloading  and  loading  at 
the  Army  Base  Piers  Nos.  1  and  2? 

A.  Yes,  based  on  the  tariff. 

Q.  Can  you  state  in  general  what  the  amount  of  those 
allowances  were! 

A.  Well,  from  absorption  territory  one  cent  a  hundred 
wharfage  and  3  cents  a  hundred  handling. 

Q.  And  that  was  subject  to  qualifications  in  specific  in¬ 
stances  in  the  tariff? 

A.  Yes,  sir. 

Q.  Were  you  also  employed  by  the  Norfolk  Tidewater 
Company? 

A.  Yes. 

Q.  What  was  that  company,  Mr.  Dougherty? 

A.  Norfolk  Tidewater  Terminal,  Incorporated. 

Q.  What  did  they  do? 

A.  They  did  the  same  thing  as  the  Norfolk  Tidewater 
Terminal  operators. 

Q.  In  other  words,  they  were  the  predecessor  terminal 
operator  at  Army  Base  Piers  1  and  2? 

A.  Yes,  sir. 

Q.  How  long  did  they  function  at  that  pier? 

A.  Fifteen  years. 

Q.  During  those  fifteen  years  did  the  Norfolk  Tidewater 
Company  unload  the  cars  on  to  the  pier  floor  and  load  the 
import  traffic  into  the  cars? 

A.  That  is  correct. 

Q.  Did  they  receive  the  same  allowance  from  the  same 
carriers  that  Transport  Trading  and  Terminal  received? 

A.  That  is  correct,  based  on  changes  of  tariffs  and  so 
forth. 
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Q.  Do  yon  know  who  acted  as  terminal  operator  of  Army 
Base  Piers  1  and  2  before  the  Norfolk  Tidewater! 

A.  The  Port  Commission,  City  of  Norfolk. 

Q.  Can  yon  state  when  the  Port  Commission  had  it? 

A.  February,  1920,  np  until  September,  1925. 

Q.  During  that  time  did  the  Port  Commission  perform 
the  loading  and  unloading  services  for  the  carriers? 

A.  They  did. 

Q.  Did  they  receive  the  same  allowance  from  carriers 
that  these  other  terminal  companies  later  received? 

A.  Yes,  sir. 

Q.  Did  you  work  for  all  these  companies,  beginning  with 
the  Port  Commission  on  up? 

A.  Yes,  sir,  since  1920. 

Mr.  MacGuineas.  That  is  all. 

Cross  Examination. 

Q.  (By  Mr.  Reynolds).  Are  you  the  Government  yard 
master  down  at  the  Army  Base  Piers? 

A.  No.  I  did  not  say  I  was  Government  yard  master. 

Q.  I  did  not  catch  what  you  said.  I  was  asking  you  for 
information. 

Mr.  MacGuineas.  For  the  record,  are  you  an  office 
worker? 

The  Witness.  Yes;  I  am  in  the  office  with  the  Water 
Division. 

Q.  (By  Mr.  Reynolds).  What  are  your  duties? 

A.  In  freight  operating  and  allocation,  allocating  the 
freight  to  the  piers  for  the  various  vessels. 

Q.  Who  gives  you  your  instructions? 

A.  Who  gives  me  my  instructions? 

Q.  Yes. 

A.  Newport  News,  Water  Division. 

Q.  That  is  a  part  of  the  Army? 

A.  Yes,  sir. 

Q.  Suppose  you  wanted  a  car  put  down  on  Pier  1  and 
Pier  2,  whom  do  you  call  on  the  telephone — the  railroads 
or  the  Army  Yard  Master? 
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A.  We  allocate  the  freight  to  the  piers  and  the  pier  su¬ 
perintendent  or  the  Marine  superintendent  orders  it  for 
his  various  vessels  based  on  what  we  have  allocated. 

Q.  Do  you  allocate  by  cars  or  by  volume  or  what? 

A.  By  car  numbers. 

Q.  Do  you  not  have  to  get  the  car  down  there  after  you 
allocate  it? 

A.  Yes;  that  is  a  pier  operation.  They  get  them  down 
there. 

Q.  Whom  do  you  tell  to  put  the  car  on  the  pier? 

A.  The  pier  contacts  the  rail  transportation. 

Q.  Does  it  contact  the  yard  master? 

A.  Through  the  yard  master.  He  works  for  the  rail  trans¬ 
portation  and  the  Navy.  In  other  words,  he  is  yard  master 
of  the  entire  base. 

Q.  Whom  does  he  get  his  instruction  from? 

Mr.  MacGtjineas.  I  object  to  this  question.  It  appears 
from  this  man’s  testimony  that  his  official  duties  are  con¬ 
fined  to  allocating  the  traffic,  deciding  what  traffic  is  to  go 
on  to  what  pier.  He  has  stated  he  has  nothing  to  do  with  the 
actual  pier  operations  or  ordering  the  delivery  of  cars  to 
the  piers. 

Mr.  Reynolds.  If  he  has  nothing  to  do  with  it  and  the 
record  will  so  show,  I  will  stop  right  here. 

Mr.  MacGtjineas.  Is  it  not  correct,  Mr.  Dougherty,  that 
it  is  no  part  of  your  job  to  order  the  cars  on  to  the  pier? 

The  Witness.  That  is  correct. 

Mr.  Reynolds.  -Very  well,  I  have  nothing  further. 

Mr.  MacGtjineas.  That  is  alL 

(Witness  excused.) 

Edwabd  J.  Head,  was  sworn  and  testified  as  follows : 

Direct  Examination. 

Q.  (By  Mr.  MacGtjineas).  State  your  present  position, 
Mr.  Head. 

A,  I  am  comptroller  of  the  Port  of  Embarkation  and 
the  chief  of  the  Audit  Section. 

Q.  Chief  of  what? 

A  Chief  of  the  Audit  Section. 


Q.  Will  you  briefly  describe  your  official  duties  in  that 
position? 

A.  I  supervise  all  of  the  accounting  methods  and  audit¬ 
ing  methods  in  connection  with  the  port.  I  supervise  all  of 
the  accounting  and  auditing  operations. 

Q.  In  other  words,  is  it  correct  to  say  that  generally  you 
are  the  head  accounting  officer  for  the  port? 

A.  That  is  one  of  my  titles. 

Q.  Is  it  part  of  your  official  duty  to  maintain  cost 
records? 

A.  Yes,  sir. 

Q.  Do  you  maintain  cost  records  covering  the  cost  to  the 
Army  of  the  loading  and  unloading  services  at  Army  Base 
Piers  1  and  2? 

A.  Yes,  sir. 

Q.  Have  you  prepared  a  cost  study  of  the  cost  to  the 
Army  of  performing  those  services? 

A.  Yes,  sir. 

Mr.  MacGuineas.  May  we  have  this  marked  for  identifi¬ 
cation  ? 

(Complainant’s  Exhibit  6,  Witness  Head,  marked  for 
identification.) 

Q.  (By  Mr.  MacGuineas).  Was  this  cost  study  prepared 
under  your  direct  supervision? 

A.  Yes. 

Q.  Are  the  figures  therein  taken  from  the  official  records 
of  the  War  Department? 

A.  Yes,  sir,  for  piers  1  and  3  at  Norfolk  Army  Base. 

Q.  What  is  the  cost  per  hundredweight? 

Mr.  Cousins.  I  object  to  that. 

Q.  (By  Mr.  MacGuineas).  Of  unloading  freight  from  the 
car  on  the  pier  track  on  to  the  floor? 

Mr.  Cousins.  Objected  to.  I  do  not  think  the  witness 
should  give  a  conclusion  before  he  tells  us  something  about 
this  exhibit. 

I  want  to  know  how  the  study  was  made  and  whether  I 
am  going  to  have  an  opportunity  to  cross  examine  about  the 
amount  and  character  of  the  traffic  that  is  included  in  this 
study. 


203 


Mr.  MacGuineas.  I  will  state  for  the  record  that  the 
study  itself  relates  to  the  cost  of  unloading  a  specific  num¬ 
ber  of  tons  and  pounds  also. 

Mr.  Cousins.  I  will  want  to  find  out  how  that  relates  to 
the  total  and  whether — 

Mr.  MacGuineas.  I  am  sorry,  you  will  not  be  able  to  find 
that  out  because  we  are  not  permitted  to  divulge  that  in¬ 
formation. 

Read  my  last  question  to  the  witness,  please. 

(The  last  question  was  read  by  the  reporter.) 

Exam.  Disque.  Let  us  change  that  a  little  and  say,  ac¬ 
cording  to  the  computations  you  have  made  in  this  exhibit. 

Mr.  MacGuineas.  Very  well. 

The  Witness.  The  direct  cost  is  4.6  cents  per  hundred 
pounds. 

Q.  (By  Mr.  MacGuineas).  Will  you  describe  what  ele¬ 
ments  of  cost  you  have  included  in  making  this  cost  study? 

A.  The  direct  cost  of  the  casual  labor  in  the  matter  of  the 
actual  unloading  from  the  railroad  car  to  the  pier  platform. 
By  that  I  mean  the  actual  time  spent  in  the  unloading, 
because  we  have  kept  accurate  records  of  only  that  por¬ 
tion  of  the  work  performed  from  the  railroad  car  to  the 
pier  platform  and  the  supervision  by  the  checkers  of  those 
casual  laborers. 

Q.  Are  those  supervisory  costs  set  forth  in  detail  on 
page  2  of  your  exhibit? 

A.  Yes,  sir,  they  are. 

Exam.  Disque.  Would  these  costs  vary  with  the  amount 
of  traffic? 

Mr.  MacGuineas.  Perhaps  this  explanation  will  clarify 
the  statement. 

Q.  (By  Mr.  MacGuineas).  Is  it  correct,  Mr.  Head,  that 
this  study  represents  the  actual  cost  figures  for  a  period 
of  31  consecutive  days  in  1944? 

A.  It  does. 

Exam.  Disque.  Of  all  the  traffic  handled? 

The  Witness.  Of  all  the  traffic  handled. 
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Exam.  Disque.  If  only  half  of  that  traffic  had  been  han¬ 
dled  in  that  time,  would  the  cost  per  hundred  pounds  be 
materially  different  from  what  is  shown? 

The  Witness.  In  my  opinion,  it  would  not  be. 

Q.  (By  Mr.  MacGutneas).  You  say  in  your  opinion  it 
would  not  be? 

A.  It  would  not  be,  no. 

Q.  Well,  in  your  opinion,  does  this  cost  figure  of  4.6 
cents  per  hundred  pounds  fairly  represent  the  actual  cost 
that  the  Army  has  incurred  in  unloading  services  since 
June  15, 1942? 

A.  I  would  say  yes. 

Mr.  MacGuineas.  That  is  all  on  direct  examination. 

Mr.  Donadio.  Did  I  understand  you  to  say  this  study 
covered  31  days? 

The  Witness.  Yes,  sir.  The  heading  of  the  exhibit  so 
states. 

Exam.  Disqtje.  What  is  the  purpose  of  this  evidence? 

Mr.  MacGuineas.  The  purpose  of  this  exhibit  is  to  show 
the  actual  cost  to  the  Army  of  performing  the  services 
which  we  contend  either  should  be  actually  performed  by 
the  carriers  or  an  allowance  should  be  granted  to  the  Army 
for  doing  it. 

Exam.  Disque.  Even  if  you  should  get  a  4  cent  allowance 
you  would  still  be  out  six-tenths  of  a  cent? 

Mr.  MacGuineas.  That  is  correct 

Could  I  clarify  that  further? 

Q.  (By  Mr.  MacGuineas).  Is  it  correct,  Mr.  Head,  that 
this  cost  figure  as  represented  in  this  study  does  not  in¬ 
clude  in  any  way  the  elements  of  cost  that  may  be  involved 
in  wharfage? 

A.  No.  There  would  not  be  any  cost — this  would  be 
purely  a  direct  cost  of  the  unloading  of  the  railroad  car 
by  casual  labor  and  the  direct  supervision  of  that  casual 
labor. 

Q.  So  that  whatever  cost  the  Army  may  be  incurring  as 
owner  of  the  pier  or  as  operator  of  it — 

A.  That  would  not  be  included. 

Q.  That  is  not  included  in  this  study? 
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A.  That  would  be  an  indirect  expense. 

Q.  One  further  statement  which  may  clarify  the  matter. 
Our  complaint  asks  in  the  alternative  for  an  allowance  of 
3  cents  per  hundred  pounds  for  loading  and  unloading  in 
addition  to  the  1  cent  per  hundredweight  wharfage. 

This  cost  study,  however,  is  not  concerned  with  wharf¬ 
age. 

A.  That  is  right. 

Cross  Examination. 

Q.  (By  Mr.  Cousins).  What  is  this  first  figure  of  28,967 
tons? 

A.  That  is  the  net  tons  based  on  your  total  pounds  in 
schedule  2;  57,933,810  pounds  divided  by  2,000  gives  you 
the  28,967  net  tons. 

Q.  Now,  tell  me,  what  does  it  mean?  Where  did  you 
get  the  28,000  tons?  Where  did  you  get  that  figure? 

A.  I  am  telling  you.  2,000  pounds  is  a  railroad  net  ton. 
So  you  divide  that  into  your  pounds. 

Q.  Where  did  you  get  your  pounds? 

A.  Your  pounds  is  in  Schedule  2.  57,933,810  actual.  I 
should  say  Schedule  “B”. 

Q.  What  I  want  to  know  is  this :  Is  the  28,000  ton  figure 
the  entire  tonnage  of  freight  that  was  handled  over  Piers 
1  and  2  during  the  31  days? 

A.  Yes.  That  is,  it  is  the  tonnage  actually  handled  by 
casual  labor  as  unloaded  from  railroad  cars  to  the  pier 
platform. 

Q.  That  is  casual  labor? 

A.  The  labor  that  is  used  in  connection  with  unloading 
the  cars,  the  same  as  they  did  under  the  terminal  opera¬ 
tion. 

Q.  Was  there  some  more  tonnage  loaded  by  some  other 
kind  of  labor? 

A.  Not  that  I  know  of. 

Q.  Then  you  can  not  say  “yes”  or  “no”  as  to  whether 
this  tonnage  was  the  entire  tonnage  unloaded  from  the  cars 
to  ship  during  the  31  days? 

A.  I  can  say  it  is  the  unloading  of  the  railroad  cars,  from 
the  railroad  car  to  the  pier  platform,  not  to  the  ship. 
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Mr.  MacGuineas.  Do  you  understand  that  counsel  is 
asking  whether  this  includes  tonnage  unloaded  by  Army 
labor? 

The  Witness.  Does  it  include — no,  this  tonnage — are 
you  speaking  now  principally  of  what  the  tonnage  is  in 
this  study?  This  is  the  actual  unloading  covered  by  civil¬ 
ian  labor. 

Q.  (By  Mr.  Cousins).  I  am  asking  you  a  very  simple 
question.  Is  this  all  of  the  tonnage  that  was  unloaded 
from  the  cars  during  the  31  day  period? 

A.  It  is  all  the  tonnage,  yes,  unloaded  to  the  pier  plat¬ 
form. 

Q.  Where  was  the  rest  unloaded  to? 

A.  There  is  tonnage  that  is  loaded  from  the  railroad 
cars  direct  to  ship  that  is  not  included  in  there.  We  do  not 
have  any  concern  over  that  particular  item. 

In  other  words,  if  you  handled  a  car  direct  from  car  to 
ship  you  have  no  problem  of  unloading  to  the  pier  plat¬ 
form. 

Q.  You  are  talking  about  open  cars? 

A.  Generally  speaking,  about  the  large  stuff  they  handle 
by  cranes. 

Q.  Open  cars? 

A.  That  is  right. 

Q.  We  are  not  concerned  with  that  in  this  case. 

A.  What  we  have  done — let  me  make  it  clear  to  you :  We 
have  kept  an  exact  detailed  record  daily  of  every  car  that 
came  in  over  the  pier  that  was  unloaded  by  civilian  labor 
from  the  railroad  car  to  the  pier  platform. 

We  kept  a  record  of  the  tonnage,  which  was  verified  by 
the  traffic  office,  the  transportation  office. 

At  the  same  time  we  kept  a  detailed  time  check  record  of 
the  actual  number  of  people  involved  as  to  man  hours,  as 
to  the  casual  labor  and  the  checkers,  so  you  have  your 
direct  cost  and  you  have  your  tonnage  as  your  basis. 

Exam.  Disque.  Did  any  soldiers  unload  any  freight  dur¬ 
ing  this  31-day  period? 

The  Witness.  No  soldiers  loaded  any  freight  during 
this  particular  31-day  period.  That  is  the  answer. 
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Q.  (By  Mr.  Cousins).  Evidently  this  must  not  have 
been  one  of  your  busy  times  ? 

A.  Yes,  it  was  busy. 

Q.  This  was  not  one  of  your  peak  times  when  you  had 
to  resort  to  troops  to  unload  the  cars? 

A.  This  study  takes  into  consideration  only  the  civilian 
casual  labor  that  unloaded  the  railroad  cars.  That  is  what 
I  am  trying  to  tell  you.  Whatever  few  cars  might  have 
been  unloaded  or  unloaded  by  enlisted  personnel  or  direct 
from  car  to  ship,  we  did  not  consider  in  this  particular 
study. 

Q.  All  I  am  trying  to  find  out  from  you  is:  Was  there 
some  of  that  during  the  31  days? 

A.  Yes,  sir,  I  would  say  so. 

Q.  I  have  asked  that  eight  different  ways  forward  and 
backward.  Do  you  call  this  31-day  period  your  representa¬ 
tive  period? 

A.  I  would  say  so.  The  same  conditions  prevailed  over 
prior  periods. 

Q.  Are  you  satisfied  with  the  answer  you  made  to  the 
Examiner  that  your  costs  would  not  vary  as  the  amount  of 
tonnage  increases  or  decreases  over  the  pier? 

A.  I  would  say  that  it  would  not  generally  vary  for  this 
reason,  that  as  our  tonnage  increases  we  would  have  to  in¬ 
crease  our  personnel  to  handle  it. 

Q.  Was  the  personnel  whose  wages  you  have  included  in 
here  employed  full  time  in  unloading  the  cars  shown  on 
this  study? 

A.  Absolutely. 

Q.  They  did  nothing  else? 

A.  They  have  been  employed  full  time  as  far  back  as  I 
know,  since  the  port  started. 

Q.  I  want  to  know  whether  they  spent  their  entire  time 
during  the  31  days  in  handling  this  28,000  tons  of  traffic? 

A.  Yes,  sir,  they  did  nothing  else  but  that. 

Q.  How  long  have  you  been  on  these  piers? 

A.  I  have  been  with  the  Port  of  Embarkation  since  Sep¬ 
tember  6, 1942,  coming  down  from  the  United  States  Engi¬ 
neers’  Office  in  St.  Louis,  the  United  States  Government. 
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Mr.  Cousins.  That  is  all. 

Exam.  Disque.  Yon  do  not  know  why  it  costs  yon  more 
than  private  pier  operators  to  do  this  work! 

The  Witness.  I  never  went  into  that.  My  work  consisted 
entirely  of  government  work. 

Q.  (By  Mr.  Reynolds).  How  much  of  the  total  of  $25,- 
512.68  representing  wages  is  for  overtime  ? 

A.  I  will  have  to  get  my  work  sheets  to  get  the  overtime 
as  computed  in  connection  with  this  schedule.  I  did  not 
bring  the  figures  with  me.  There  is  overtime  computed. 
There  was  overtime  performed. 

The  amount  of  overtime  performed  depends  on  the  ton¬ 
nage  loaded  into  the  ships,  you  understand  that.  The  num¬ 
ber  of  gangs  working  will  depend  on  how  much  is  loaded. 

How  much  the  exact  overtime  is,  I  can  not  say  right  now, 
but  I  can  refer  to  my  sub-schedule  I  have  in  my  office. 

Q.  Can  you  state  approximately  how  much  is  overtime! 

A.  Offhand,  no,  I  can  not. 

Q.  The  cost  of  unloading  from  railroad  cars  to  piers 
varies  with  the  kind  of  traffic  handled,  does  it  not! 

A.  Oh,  not  to  my  knowledge,  it  does  not.  We  handle  all 
kinds  of  cargoes,  for  instance,  as  far  as  the  United  States 
Army  freight  is  concerned.  We  keep  a  daily  record  of  the 
tonnage  as  to  the  classification  or  commodity  and  the  ton¬ 
nage.  We  do  not  classify  it. 

Q.  You  have  arrived  at  a  figure  of  so  much  per  hundred 
pounds.  The  weight  of  the  traffic  would  have  something  to 
do  with  it,  the  weight  density  of  the  traffic — 

A.  You  are  speaking  of  the  various  commodities! 

Q.  Yes. 

A.  Yes,  I  think  so,  but  we  make  no  distinction,  because 
we  put  the  actual  weight  down  on  each  car. 

Q.  The  weight  density  of  the  traffic  does  have  an  effect 
on  the  cost  of  unloading,  does  it  not ! 

A.  I  do  not  quite  get  what  you  mean.  It  does  not  have 
a  bearing  in  the  total  overall  cost  in  this  respect:  when 
you  take  a  railroad  car,  you  get  the  actual  tonnage,  and  you 
get  the  actual  direct  expense,  and  you  can  then  get  your 
ratio. 
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Q.  It  costs  more  to  onload  a  hundred  pounds  of  feathers 
than  it  does  to  unload  a  hundred  pounds  of  lead,  does  it 
not? 

A.  That  is  a  question  I  do  not  think  affects  us  as  far  as 
we  are  concerned,  and  I  refer  to  Army  freight.  We  do  not 
handle  feathers: 

Q.  You  handle  freight  that  varies  in  weight,  do  you  not? 

A.  We  handle  all  types  of  freight.  We  handle  subsistence, 
trucks,  cars,  jeeps,  everything  we  handle. 

Q.  You  have  reduced  your  cost  to  so  much  per  hundred 
pounds.  I  am  asking  you  if  the  weight  density  of  the  traffic 
that  you  unloaded  did  not  have  a  material  bearing  upon  the 
cost  per  100  pounds  of  unloading  the  freight  from  the  car 
to  the  railroad  piers? 

A.  As  I  understand  it,  you  are  speaking  now  that  the 
rate  would  be  different  on  commodities? 

Q.  I  said  weight. 

A.  The  weight  is  what  you  are  speaking  of? 

Q.  Weight  density. 

A.  The  point  is,  as  far  as  this  cost  study  is  concerned, 
we  are  talking  about  total  weight  regardless  of  commodity. 

Q.  I  understand  what  you  are  talking  about,  Mr.  Wit¬ 
ness,  but  you  have  here  a  cost  which  you  say  is  4.6  cents 
per  100  pounds. 

A.  That  is  right. 

Q.  I  am  asking  you  if  your  cost  does  not  vary  according 
to  the  weight  density  of  the  particular  traffic  that  you  are 
unloading  from  the  car  to  the  pier. 

A.  It  would  vary  in  the  matter  of  certain  different  cars 
and  the  commodity  unloaded,  but  we  are  taking  a  total  31 
day  study  of  all  United  States  Army  freight. 

We  are  not  classifying  that  particular  freight.  We  are 
not  classifying  it  as  to  commodity. 

Q.  I  understand  that.  For  what  period  of  time  was  this 
cost  made?  s- 

A.  I  am  unable  to  answer  that  question. 

Mr.  MacGuineas.  We  can  not  specify  the  particular 
dates. 
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Mr.  Reynolds.  Then  I  move  that  the  exhibit  be  stricken 
out  and  all  of  the  witness’  testimony  in  support  thereof. 

If  we  can  not  go  into  the  exhibit  to  the  extent  of  show¬ 
ing  the  period  covered  by  the  exhibit,  I  think  it  should  be 
stricken  out  because  it  places  us  at  a  serious  disadvantage. 

Exam.  Disque.  It  is  a  weakness  in  their  exhibit,  but 
it  is  due  to  the  necessity  for  security. 

Mr.  MacGuineas.  Suppose  we  would  assume  this  cov¬ 
ered  March  of  1944,  what  effect  would  that  have  on  your 
case? 

Mr.  Reynolds.  It  might  have  a  very  serious  effect. 

We  know  what  traffic  moves  over  these  piers,  we  know 
what  traffic  moved  over  those  piers  during  the  different 
months,  and,  as  I  tried  to  bring  out  by  the  witness,  the  cost 
he  has  here  varies  with  the  different  traffic  handled  during 
any  given  period. 

Exam.  Disque.  Your  objection  goes  to  the  weight  to  be 
given  to  the  exhibit. 

Mr.  Reynolds.  It  goes  farther  than  that,  Mr.  Examiner. 

Of  course,  if  the  complainant  says  that  security  prevents 
the  information  being  divulged,  I  am  not  going  to  press 
it,  but  still  if  security  does  prevent  the  information  being 
divulged,  I  do  not  think  they  should  undertake  to  prepare 
a  cost  study  and  put  it  in  evidence  in  this  case. 

Exam.  Disque.  Your  objection  goes  to  the  weight  of  the 
evidence. 

Mr.  Reynolds.  No,  I  think  it  goes  farther  than  that. 
It  goes  to  the  competency  of  the  exhibit. 

We  certainly  should  not  have  to  sit  here  and  accept  any¬ 
thing  they  put  in  without  the  right  to  cross  examine. 

Exam.  Disque.  Can  Mr.  Head  say  whether  or  not  this 
is  a  representative  31  days? 

Mr.  Reynolds.  If  he  says  that,  I  want  the  right  to  go 
into  it. 

I  certainly  do  not  want  to  be  bound  by  his  statement  that 
it  is  a  representative  month. 

Mr.  MacGuineas.  Let  me  ask  him,  if  I  might  interject — 

Mr.  Reynolds.  I  object  to  that. 
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If  we  are  not  going  to  be  permitted  to  determine  the 
period  covered  by  the  exhibit,  then  I  object. 

Mr.  Mac  Guineas.  May  I  state  my  question,  then  make 
your  objection? 

Q.  (By  Mr.  MacGuineas).  In  your  opinion,  Mr.  Head,  is 
the  31  day  period  which  has  been  selected  as  the  base  for 
this  cost  study  a  fairly  representative  period  as  to  the 
variety  of  traffic  and  costs  throughout  the  entire  two  year 
period  of  Army  operations? 

A.  I  would  say  so. 

Mr.  Reynolds.  I  object  to  that  on  the  ground — 

Exam.  Disque.  If  it  were  not  for  security  considera¬ 
tions,  the  question  would  be  all  right. 

Your  difficulty  is  you  can  not  cross  examine  him  without 
developing  some  facts  that  should  not  be  divulged. 

Mr.  Reynolds.  That  is  it. 

Exam.  Disque.  Technically,  that  would  make  the  evi¬ 
dence  inadmissible,  I  think,  but  what  the  Commission  may 
think  about  that  in  time  of  war,  I  do  not  know.  It  does 
put  you  at  a  disadvantage  and  deprives  you  of  your  con¬ 
stitutional  rights,  technically. 

Mr.  Reynolds.  I  agree  with  the  Examiner. 

Exam.  Disque.  But  in  time  of  war  what  the  Commis¬ 
sion  may  think  of  it,  I  do  not  know. 

Mr.  Reynolds.  Far  be  it  from  me  to  ask  any  questions 
that  should  not  be  divulged  for  security  reasons. 

I  certainly  do  not  think  we  should  be  put  to  disadvan¬ 
tage  because  of  that.  I  think  the  complainant  here  should 
accept  some  of.  the  disadvantages  and  not  put  it  all  on  us. 

Exam.  Disque.  If  we  were  dealing  with  some  important 
part  of  the  case,  I  would  be  inclined  to  rule  it  out  without 
question. 

Technically  it  ought  to  be  ruled  out,  but  this  part  of  the 
case  is  unimportant. 

Mr.  MacGuineas.  We  are  assuming  some  of  the  dis¬ 
advantages  because  we  must  now  expect  that  lack  of 
credibility  is  to  be  given  to  this  exhibit  because  we  can 
not  disclose  the  specific  dates. 

Exam.  Disque.  They  can  not  answer  your  testimony. 
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Mr.  MacGuineas.  The  burden  falls  on  both  of  us. 

May  I  say  for  the  record  that  we  actually  prepared  the 
exhibit  giving  the  specific  dates  but  military  intelligence 
insisted  that  they  be  deleted.  So  the  burden  falls  as  much 
on  us  as  it  does  on  the  carrier. 

Mr.  Reynolds.  I  do  not  see  how  you  can  say  that. 

Exam.  Disque.  You  are  trying  to  take  money  away  from 
them. 

Mr.  MacGuineas.  We  are  trying  to  take  the  money 
away  from  them  that  they  have  been  withholding  from  us. 

Mr.  Cousins.  They  can  not  ask  any  reparation  because 
they  would  have  to  show  the  total  amount  of  tonnage  and 
that  is  prohibited  by  military  secrecy. 

Q.  (By  Mr.  Reynolds).  I  will  ask  you  one  other  ques¬ 
tion. 

Do  you  know  whether  or  not  any  of  the  traffic,  any  of 
the  28,967  tons,  moved  on  shipside  rates? 

A.  I  know  that  all  of  the  freight  as  recorded  during  that 
31-day  period  came  in  by  line  haul,  as  far  as  I  know. 

Q.  Do  you  know  what  I  mean  by  shipside  rates? 

A.  No,  I  do  not. 

Q.  (By  Mr.  Cousins).  Let  me  ask  you  a  question,  and 
vour  counsel  can  raise  the  danger  signal  when  we  get  into 
trouble. 

You  have  shown  here  28,000  tons  in  a  period  of  31  days. 

A.  Yes,  sir. 

Q.  General  Kilpatrick  told  us  about  the  peak  periods 
and  how  convoys  were  being  loaded.  We  saw  seven  ships 
lying  at  your  pier  for  loading  last  night.  Yet  28,000  tons 
in  31  days  would  not  fill  the  tail  end  of  a  convey. 

Where  is  the  rest  of  the  traffic? 

A.  That  is  what  I  have  explained.  I  said  to  you  a  big 
part  of  the  traffic  that  comes  in  direct  from  car  to  ship, 
we  have  no — it  would  have  no  bearing  on  this  particular 
study. 

We  are  concerned  only  with  that  freight  that  is  unloaded 
from  the  railroad  to  the  pier  platform  at  Army  Base  Piers 
Nos.  1  and  2. 
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Q.  The  great  preponderance  of  freight  comes  in  in  open 
cars,  does  it  not? 

A.  I  could  not  say  that  myself  personally  how  it  comes 
in,  but  there  is  a  good  portion  of  it  that  is  loaded  direct 
from  car  to  ship. 

Q.  Can  not  anybody  who  does  not  know  anything  about 
military  affairs  look  at  28,000  tons  and  say  that  that  is  not 
going  to  load  many  ships? 

A.  It  depends  on  what  the  person  knows  about  what  the 
capacity  of  a  ship  was.  To  begin  with,  that  is  the  net  tons. 
Your  loading  tons  is  in  cubic  measure.  You  have  two  dif¬ 
ferent  measures  to  go  by. 

Q.  What  fraction  of  the  freight  is  this  figure  of  the  total 
amount  passed  over  your  pier  in  the  same  31  days? 

A.  I  can  not  tell  you. 

Mr.  MacGuineas.  I  object  to  that. 

Q.  (By  Mr.  Cousins).  Will  you  tell  us  whether  it  is  2 
per  cent  or  50  per  cent,  one  or  the  other? 

A.  I  can  not  tell  you  unless  I  look  up  a  complete  record 
which  I  have  not  available. 

Q.  It  might  be  just  2  per  cent? 

A.  I  could  not  tell  you  that.  I  could  not  make  an  exact 
statement  on  that. 

Q.  What  are  the  hours  of  your  casual  labor  on  the  pier? 

A.  The  hours  of  the  casual  labor,  according  to  the  agree¬ 
ments  they  operate  under,  which  are  the  old  terminal 
agreements,  is  from  8 :00  to  5 :00  and  a  half  day  on  Satur¬ 
day.  Anything  after  that  time  that  they  work  is  generally 
considered  under  those  labor  agreements  as  overtime  or 
time  and  a  half. 

Q.  When  you  are  operating  around  the  clock  the  way  the 
General  described,  how  many  hours  does  a  man  work  who 
is  employed  as  a  casual  laborer? 

A.  On  an  average,  11  to  12  hours. 

Q.  All  right.  If  you  take  page  2  of  your  exhibit  and 
divide  the  total  hours  worked  by  the  number  of  men  there 
you  get  202  hours  per  man  for  31  days. 

A.  Divide  that  by  31. 

Q.  Which  is  an  average  of  6  hours  per  day. 
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A.  That  depends  upon  the  way  the  gangs  are  worked. 
The  point  is  it  depends  on  how  the  ships  come  in.  I  do  not 
know  that  that  is  right.  We  have  computed — 

Q.  You  have  not  many  days  in  here  of  your  peak  periods 
when  men  worked  around  the  clock,  have  you? 

A.  Let  me  explain  in  answering  the  question  so  it  will 
be  clear  to  you.  We  have  had  eight  casual  officers  in  the 
matter  of  checking  and  loading — that  is,  the  unloading  of 
the  railroad  cars  to  the  piers  for  the  31-day  period  night 
find  day. 

We  have  only  got  in  that  record  the  actual  number  of 
hours  that  were  performed  in  the  unloading  of  those  rail¬ 
road  cars  to  the  pier  platforms.  I  can  positively  state  that. 

Q.  You  have  told  me  that  the  111  men  did  nothing  else  in 
the  31  days  but  that  particular  job. 

A.  That  is  true.  I  can  not  answer  your  question  because 
you  figure  out  it  is  6  hours.  I  say  on  the  average,  to  the 
best  of  my  knowledge,  they  averaged  about  11  hours  a  day. 

Q.  But  here  they  average  six  hours  a  day. 

A.  I  have  not  computed  that.  Do  you  want  me  to  com¬ 
pute  it?  I  will  tell  you. 

Q.  0.  K.  I  am  doing  it  for  you — 

A.  I  would  sooner  do  it  myself,  then  I  will  know  it  is 
nght.  You  are  telling  me  something — 

Q.  Go  ahead  and  divide  it 

-  A.  You  have  111  casual  laborers  working  31  days,  is 
that  right?  The  total  number  of  hours  they  worked  is  2,272 ; 
is  that  correct? 

Q.  I  can  read  your  exhibit.  They  worked  22,732  and  a 
quarter  hours. 

A.  22,732  hours,  that  is  right. 

Q.  All  right.  Divide  one  by  the  other. 

A.  About  7  hours.  6.7  hours,  if  you  want  to  be  exact. 
You  say  6  hours.  There  is  a  big  difference  between  six  and 
six  and  seven-tenths  of  an  hour. 

Q.  What  is  your  figure, — 6.7? 

A.  6.7. 

Q.  Hours  per  day. 

A.  That  is  right,  based  on  these  figures. 
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Q.  How  do  you  explain,  then,  the  fact  that  yon  tell  me 
your  men  worked  11  and  12  hours  a  day  on  the  average, 
and  it  has  been  testified  here  that  you  can  not  get  enough 
casual  labor  to  do  the  job  properly,  yet  you  say  you  are 
only  working  6.7  hours  per  day. 

Mr.  MacGuineas.  Just  a  minute. 

The  witness  did  not  testify  to  that.  He  said  they  worked 
11  and  12  hours  a  day  on  the  peak  loads  or  rush  loads, 
which  is  a  different  matter. 

The  Witness.  You  are  taking  this  actual  figure  here, 
which  would  have  to  be  broken  down.  The  only  way  I  could 
show  it  to  you  would  be  to  actually  show  you  the  daily  cost 
sheet.  The  time  and  the  tonnage  is  actually  on  that  sheet 
for  each  particular  man. 

Q.  (By  Mr.  Cousins).  Did  the  Army  ever  employ  a  steve¬ 
dore  company  to  come  in  and  perform  this  work  of  unload¬ 
ing  cars? 

A.  No,  sir,  not  to  my  knowledge,  as  far  as  I  know. 

Q.  It  has  always  done  it  with  its  own  employees! 

A.  It  has  always  done  it  with  the  same  labor.  The  steve¬ 
dore  labor  is  a  different  operation  entirely.  The  stevedores 
load  from  the  pier  platform  to  the  ship. 

Q.  I  understand  that.  I  want  to  know  why  all  -of  these 
people  shown  in  your  study  on  the  Army  payroll — or  are 
they  on  the  payroll  of  some  company! 

A.  The  are  on  the  Army  payroll. 

Q.  You  have  not  employed  any  outside  company  like 
Jarka  &  Company,  or  the  Lincoln  Tidewater  Terminals,  or 
any  other  such  company  to  perform  this  service  at  the 
Army  base! 

A.  That  is  correct. 

Q.  Is  that  correct! 

A.  That  is  correct. 

Q.  Do  you  have  anything  to  do  with  the  work  over  at  the 
United  Nations  Depot! 

A.  I  have  very  little  to  do  with  the  United  Nations  Depot. 
I  cover  Newport  News — Newport  News  and  Norfolk  ter¬ 
minals  from  the  general  accounting  standpoint.  I  very 
rarely  go  up  to  that  particular  point. 
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Q.  Do  you  do  the  accounting  for  that  terminal! 

A.  The  accounting  for  any  particular  terminal  that 
would  be  over  in  Norfolk  would  come  through  the  N.  A.  B. 
records. 

Q.  I  understand,  then,  you  are  familiar  with  the  account¬ 
ing  of  the  United  Nations  Depot;  is  that  correct? 

A.  If  it  is  a  part  of  the  N.  A.  B.  Base,  yes,  I  am. 

Q.  Well,  is  it? 

A.  Certainly  it  is. 

Q.  How  much  do  you  pay  for  the  unloading  of  freight  at 
that  base? 

A.  At  what  base? 

Q.  At  the  pier  known  as  United  Nations  Depot? 

A.  How  much  do  we  pay? 

Q.  Yes. 

A.  Why,  I  would  say  it  is  the  same  rate  of  pay  as  far  as 
laborers  are  concerned,  64  cents  an  hour. 

Q.  You  do  not  hire  laborers  there,  do  you? 

A.  If  we  have  the  same  conditions  there. 

'  Q.  Do  you  have  laborers  on  your  payroll  that  are  per¬ 
forming  that  work  on  that  pier? 

A.  As  far  as  I  know,  the  only  laborers  we  have  are  work¬ 
ing  on  Norfolk  Army  Base  1  and  2,  that  pier  or  piers  and 
the  United  States  Army  payroll. 

Q.  Do  your  records  show  that  you  pay  the  Lincoln  Tide¬ 
water  Terminal  Company  for  doing  work  at  United  Nations 
Depot? 

jA  Do  our  records  show  that? 

Q.  Yes. 

A.  The  Army  Base  records  would  show  that. 

Q.  What  do  you  pay  that  company  for  unloading  cars? 

A.  I  can  not  answer  your  question,  I  do  not  know. 

Q.  Why  not? 

A.  Because  I  do  not  know  the  exact  figure  that  they  pay. 
I  am  not  familiar  with  that  contract. 

Q.  Have  you  not  seen  the  records? 

A.  No,  I  have  not  seen  the  records. 

Q.  Is  it  as  much  as  92.4  cents  per  ton? 

A.  I  could  not  answer  that. 
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Q.  What  do  you  have  to  do  with  the  accounting  between 
the  Government  and  the  Lincoln  Tidewater  Terminal? 

A.  What  do  I  have  to  do  with  that  directly? 

Q.  Yes. 

A.  I  have  nothing  to  do  directly  with  it  as  far  a<*  the 
contract  was  entered  into  by  the  Army  with  the  company. 
The  payment  is  made  through  the  funds  of  the  fiscal  office. 

Q.  You  do  not  approve  the  bills  or  audit  them? 

A.  I  do  not  pay  the  bills.  They  go  directly  to  the  fiscal 
office.  I  take  care  of  the  N.  A.  B.  operation  only,  1  and  2, 
and  also  Newport  News. 

Mr.  Cousins.  That  is  all. 

Q.  (By  Mr.  Winn).  Did  you  make  any  cost  studies  in 
the  same  way  for  other  periods? 

A.  Different  periods  of  time  on  the  same  basis? 

Q.  Yes. 

A.  No,  sir,  I  did  not.  This  particular  study  I  made  over 
that  31-day  period. 

Q.  So  that  you  do  not  know  from  a  cost  standpoint 
whether  this  is  a  typical  period? 

A.  No. 

Q.  Or  a  typical  cost  check? 

A.  You  mean  like  a  spot  check? 

Q.  Something  like  that. 

A.  I  would  say  that  due  to  the  conditions  such  as  they 
are  at  N.  A.  B.  1  and  2,  with  the  continuation  of  the  han¬ 
dling  of  cargoes  for  the  various  ships,  that  would  be  more 
or  less  representative  for  the  past  periods  as  well  as  the 
period  that  is  covered. 

Q.  You  made  no  cost  studies  or  checks  for  any  other 
period  ? 

A.  No,  I  have  not. 

Mr.  Winn.  That  is  all. 

Mr.  MacGuineas.  I  have  a  few  questions. 

Re-direct  Examination. 

Q.  (By  Mr.  MacGuineas).  Mr.  Head,  is  it  correct  that 
under  your  cost  study  direct  labor  comprised  approxi¬ 
mately  92  per  cent  of  the  entire  cost  that  you  have  charged 
to  this  operation? 
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A.  I  would  say  yes,  that  is  about  right. 

Q.  Is  there  any  stevedore  labor  charged  in  that  cost  at 
all? 

A.  There  is  no  stevedore  labor  at  all.  That  is  only  cov¬ 
ered  by  the  actual  labor  paid  by  the  Army  for  unloading 
of  the  car  to  the  pier  platform. 

Q.  Mr.  Head,  have  you  made  any  computations  to  deter¬ 
mine  what  the  actual  cost  of  performing  this  service  would 
have  been  if  the  employees  had  worked  100  per  cent  at 
straight  time  rates? 

A.  Yes,  sir,  I  have. 

Q.  That  is  to  say,  if  you  had  eliminated  all  overtime. 

A.  Yes,  I  have  done  that. 

Q.  And  on  that  basis,  what  is  the  cost  per  hundredweight 
to  the  Army? 

A.  I  will  have  to  get  that.  On  that  basis  the  cost  figure 
is  3.5  cents  per  hundred. 

Q.  (By  Mr.  Reynolds).  Why  did  you  tell  me  you  did 
not  know  how  much  of  this  $25,512.68 — 

A.  I  have  summary  figures  here.  I  can  not  give  you  the 
exact  figures  you  asked  for.  You  asked  me  how  much  the 
percentage  was  of  the  overtime.  I  could  not  answer  that 
correctly  and  nobody  else  could  if  they  did  not  have  their 
records  here. 

Mr.  Cousins.  Will  you  now  turn  that  also  into  net  tons 
for  our  convenience? 

The  Witness.  You  mean  the  last  schedule  referred  to? 

Mr.  Cousins.  Yes. 

The  Witness.  720. 

Q.  (By  Mr.  MacGuineas).  Translate  3.6  cents  per  hun¬ 
dredweight  into  a  cost  per  ton.  What  do  you  get? 

A.  69.5  cents  per  net  ton. 

Mr.  Reynolds.  I  would  like  to  ask  a  question. 

If  the  laborers  worked  from  6  to  7  hours  a  day,  would 
they  get  paid  for  a  full  day’s  work? 

The  Witness.  They  would  only  get  paid  for  the  hours 
they  actually  worked. 

Mr.  Reynolds.  Are  you  certain  about  that?  . 
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The  Witness.  I  know  positively  that  they  do  not  get  paid, 
only  for  the  time  worked  because  the  time  sheets  are  cer¬ 
tified  to  for  the  actual  number  of  hours  expended  on  United 
States  Army  work. 

Mr.  Reynolds.  That  is  all. 

Q.  (By  Mr.  Donadio).  Did  you  say  that  the  per  hour  rate 
of  pay  was  64  cents? 

A.  For  a  common  laborer. 

Q.  For  casual  labor. 

A.  Yes.  The  checkers  are  95  cents  per  hour. 

Exam.  Disque.  Why  do  they  call  them  casual  laborers? 

The  Witness.  It  is  a  term  we  use,  a  term  that  they  use 
in  connection  with  a  pool  of  laborers,  where  they  give  them 
certain  labor  assignments.  They  get  a  pool  of  labor,  they 
give  them  a  job  here  and  there,  they  assign  them,  they 
get  them  in  a  pool,  and  they  call  them  casual  labor  and  then 
they  make  these  assignments. 

Mr.  MacGuineas.  That  is  all. 

(Witness  excused.) 

Mr.  MacGuineas.  Mr.  Examiner,  I  offer  in  evidence  Com¬ 
plainant  ’s  Exhibit  6,  Mr.  Head’s  cost  study. 

Exam.  Disque.  Received  subject  to  objection. 

(Complainant’s  Exhibit  6,  Witness  Head,  received  in 
evidence.) 

Exam.  Disque.  We  will  adjourn  now  until  9 :30  tomorrow 
morning. 

(At  5:15  p.  m.,  the  hearing  adjourned  to  Wednesday, 
July  19, 1944,  at  9:30  a.  m.) 

Norfolk,  Virginia,  Wednesday,  July  19,  1944. 

Hearing  resumed  at  9 :30  a.  m. 

Before.  W.  A.  Disque,  Examiner. 

Appearances.  As  heretofore  noted. 

Proceedings 

Exam.  Disque.  Proceed,  Mr.  MacGuineas. 

Hays  M.  Heimbaugh,  resumed  the  stand  and  testified 
as  follows: 
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Direct  Examination. 

Mr.  MacGuineas.  Will  yon  mark  this  for  identification, 
Exhibit  7? 

(Complainant’s  Exhibit  7,  Witness  Heimbangh,  marked 
for  identification.) 

Q.  (By  Mr.  MacGuineas).  Major  Heimbangh,  since  Jnne 
15,  1942,  has  the  Army  paid  to  the  carriers  the  applicable 
tariff  rates  on  export  and  import  traffic  moving  over  the 
Army  Base  piers  without  any  deduction  or  allowance  for 
wharfage  or  handling? 

A.  It  has. 

Q.  How  have  yon  determined  that  to  be  so? 

A.  I  have  examined  the  payments  made  by  the  Army  on 
typical  shipments  which  are  shown  in  the  exhibit  which  has 
just  been  distributed  and  which  shows  the  billing  reference, 
including  the  reference  to  the  freight  bills  rendered  by  the 
carriers  and  the  voucher  number,  date  of  payment,  and  the 
amount  of  the  payment  and  the  charges  for  each  of  these 
shipments. 

Mr.  MacGuineas.  That  is  all. 

Exam.  Disque.  You  are  asking  reparation  on  all  ship¬ 
ments  that  you  have  made  within  two  years  of  the  filing  of 
the  complaint? 

Mr.  MacGuineas.  Yes,  that  is  correct,  since  the  Army 
took  over  the  base. 

Exam.  Disque.  Were  all  shipments  received  by  you  ship¬ 
ments  on  which  the  government  paid  the  freight  charges? 

Were  there  any  shipments  on  which  the  government  did 
not  pay  the  freight  charges? 

How  do  we  know  that  on  these  shipments  you  paid  the 
freight  charges? 

The  Witness.  We  paid  the  freight  charges  on  shipments 
moving  on  government  bills  of  lading  or  on  shipments  mov¬ 
ing  on  commercial  bills  of  lading  converted  to  government 
bills  of  lading. 

Exam.  Disque.  These  are  the  only  shipments  on  which 
you  will  ask  reparation? 

The  Witness.  We  are  asking  also  for  reimbursement  to 
the  extent  that  we  are  bearing  the  handling  and  wharfage 
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charges  on  commercial  shipments  that  moved  over  the  pier 
for  which  we  have  not  received  reimbursement  from  the 
carriers  so  far. 

Exam.  Disque.  How  do  we  know  what  shipments  they 
were? 

The  Witness.  Those  are  matters  of  record,  both  in  the 
carriers’  files  and  in  our  records,  which  can  be  determined 
by  a  check  of  the  shipments. 

Exam.  Disque.  That  could  be  included  in  a  Rule  100 
statement? 

The  Witness.  That  could  be,  yes,  sir. 

Exam.  Disque.  Cross  examine. 

Cross  Examination. 

Q.  (By  Mr.  Cousins).  Major,  have  you  the  bills  of  lading 
that  cover  the  shipments  shown  in  this  exhibit? 

A.  I  do  not  have  the  bills  of  lading.  I  have  the  freight 
bills. 

Q.  Do  the  freight  bills  contain  all  the  marks  shown  on 
the  bills  of  lading? 

A.  The  freight  bills  refer  by  number  to  the  bills  of  lading 
and  our  examination  of  the  bills  of  lading  show  these  data 
relating  to  export  traffic. 

Q.  Do  the  freight  bills  contain  this  information  that  you 
spoke  of  yesterday  which  indicates  that  the  shipments  were 
for  export? 

A.  No,  as  I  recall  they  do  not.  If  they  do,  it  is  incidental. 
I  mean,  there  is  no  point  in  showing,  for  instance,  the  code 
number  or  anything  of  that  sort  on  a  freight  bill. 

A  freight  bill  is  a  statement  of  the  charges  that  the  car¬ 
rier  renders  to  us  for  the  services  it  performs. 

Q.  Have  you  any  bills  of  lading  with  you? 

A.  I  have  the  freight  bills  with  me. 

Q.  You  have  not  anything  with  you  which  will  enable 
you  to  show  how  these  shipments  are  designated  as  export 
shipments? 

A.  I  have  no  freight  bills  with  me  covering  export  ship¬ 
ments. 
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Mr.  Mac  Guineas.  You  mean  bills  of  lading? 

The  Witness.  I  have  no  bills  of  lading  with  me  covering 
export  shipments. 

Q.  (By  Mr.  Cousins).  Is  there  any  information  on  that 
paper  which  indicates  what  you  had  in  mind  yesterday 
with  regard  to  the  export  designation? 

A.  What  is  this? 

Q.  You  just  look  at  it.  That  is  a  typewritten  copy  of  the 
material  placed  on  the  bill  of  lading,  not  containing,  how¬ 
ever,  the  printed  information. 

Mr.  MacGuineas.  I  do  not  think  the  witness  ought  to  be 
asked  to  comment  on  what  an  abstract  document,  which  has 
not  been  identified  or  in  any  way-  proven  by  the  carrier, 
shows. 

If  you  want  to  produce  the  bill  of  lading  in  full,  that  is 
one  thing.  This  is  merely  some  typewritten  abstract,  ap¬ 
parently. 

Mr.  Cousins.  It  is  not  a  typewritten  abstract.  It  is  a 
typewritten  copy  of  what  is  put  on  the  bill  of  lading  with 
the  typewriter. 

I  am  not  going  to  put  it  in  the  record.  I  am  trying  to 
find  out  what  this  car  is.  If  the  Major  can  find  it,  he  can 
tell  me.  I  have  no  other  way  of  stating  to  him  what  it  is. 

He  was  talking  about  it  yesterday. 

Mr.  MacGuineas.  There  is  no  evidence  as  to  who  pre¬ 
pared  this,  how  it  was  prepared,  how  complete  or  incom¬ 
plete  it  is. 

Exams.  Disque.  Maybe  the  Major  knows  what  it  is  and  he 
can  tell  us. 

Mr.  MacGuineas.  I  do  not  think  they  are  entitled  to  ask 
the  witness  to  comment  on  it. 

Exam.  Disque.  Let  us  ask  the  witness  to  talk  on  that  ex¬ 
hibit. 

Tell  him  what  exhibit  you  want  him  to  talk  about. 

Mr.  Cousins.  The  witness  told  us  yesterday  that  some 
designations  are  placed  on  bills  of  lading  which  indicate 
both  to  the  Army  people  and  to  the  railroad  that  the  ship¬ 
ments  are  for  export.  We  were  not  able,  to  our  satisfaction, 
to  elicit  from  the  witness  what  he  meant. 


Now  I  am  showing  him  some  papers  which  contain  the 
kind  of  information  we  think  we  have,  and  I  am  wondering 
if  he  can  find  on  it  what  he  means. 

Exam.  Disque.  Maybe  he  could  bring  a  bill  of  lading 
at  noon  and  tell  us  more  about  it. 

The  Witness.  This  says,  “for  export.”  This  says  “for 
export.”  Again  I  do  not  know  what  these  are.  All  the  in¬ 
formation  I  have  is  what  you  have  given  me. 

Q.  (By  Mr.  Cousins).  I  am  not  interested  in  your  com¬ 
menting  on  these  papers.  I  want  to  know  if  you  can  find 
on  them  the  designation  that  you  were  talking  about  so  I 
can  tell  what  it  is. 

Of  course,  if  it  is  written  “for  export” — 

A.  The  O.  D.  T.  block  permit  is  shown  on  each  of  these. 

Q.  Is  that  what  you  meant  yesterday? 

A.  I  referred  to  these  QMR  releases. 

Q.  Is  that  all  that  you  meant,  that  designation  up  there? 

A.  That  would  identify  them. 

Q.  That  is  not  what  you  refer  to  as  a  code  number,  is  it? 

A.  No.  The  code  number  is  something  else  again.  You 
will  frequently  have  the  code  number  in  addition.  I  men¬ 
tioned  there  were  several  ways.  For  instance,  the  words 
“for  export”  appear  on  some.  The  0.  D.  T.  block  permit 
are  all  necessary  and  in  addition  you  will  have  further 
these  code  numbers. 

Q.  Have  you  checked  any  shipments  that  were  consigned 
to  the  Army  Base  which  subsequently  moved  out  by  rail 
to  some  other  point  and  not  actually  exported  from  the  base 
here? 

A.  I  did  not  get  the  beginning  of  your  question. 

Q.  I  said,  have  you  found  any  shipments  in  your  study 
that  were  brought  into  the  Army  base  as  export  shipments 
but  not  actually  taken  out  by  vessel,  as  such,  but  shipped 
elsewhere  by  railroad,  say  to  Baltimore,  Philadelphia,  or 
some  other  place. 

A.  I  have  not  found  any,  although  there  may  be  some.  I 
was  not  looking  for  any. 
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Q.  How  are  the  railroads  to  know  whether  the  shipments 
that  come  into  this  port  actually  go  out  by  boat  or  whether 
they  were  reshipped  by  rail  to  some  other  place? 

A.  We  certify  the  freight  bill  that  it  is  exported.  We 
would  not  put  that  certification  on  here  unless  it  has  been 
exported. 

Q.  You  certify  on  the  freight  bill? 

A.  Right.  Would  it  help  if  I  showed  you  a  freight  bill? 

Q.  With  that  certification  on  it? 

A.  Yes. 

Q.  Well,  let  us  see  one. 

Mr.  MacGuineas.  Let  the  witness  make  the  statement  that 
he  is  offering  these  freight  bills  for  counsel’s  inspection. 

The  Witness.  These  are  samples  of  the  freight  bills  I 
referred  to  for  your  inspection. 

Q.  (By  Mr.  Cousins).  You  say,  Major,  this  certification 
that  the  freight  was  exported  appears  on  all  of  your  freight 
bills  when  you  pay  the  charges? 

A.  That  is  the  condition  that  is  referred  to  in  the  tariff. 
We  will  certify  that  the  shipments  have  been  exported  and 
we  do  so  certify. 

Mr.  Cousins.  That  is  all. 

Q.  (By  Exam.  Disque).  You  certify  when  you  pay  the 
freight  charges? 

A.  We  have  a  stamp,  a  certification  stamp  saying  that 
the  shipment  was  exported.  I  do  not  recall  the  exact  word¬ 
ing.  That  is  signed  by  a  transportation  officer  at  the  port 
here. 

Q.  When  is  that  certificate  put  on  there? 

A.  It  is  put  on  before  the  freight  bill  is  sent  to  the 
Finance  Office,  United  States  Army,  for  payment. 

Re-direct  Examination. 

Q.  (By  Mr.  MacGuineas).  Will  you  read  the  wording 
of  the  certificate  that  is  stamped  on  the  freight  bills? 

A.  It  reads:  “I  certify  that  the  contents  of  this  car  were 
received  in  good  order  without  exception  and  that  the 
freight  described  herein  was  exported  after  unloading  on 
April  6,  1944.” 

The  date  is  filled  in. 
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Exam.  Disque.  Who  is  “I”? 

The  Witness.  That  is  then  signed  by  M.  J.  Falsey, 
Second  Lieutenant,  Transportation  Corps. 

Be-cross  Examination. 

Q.  (By  Mr.  Beynolds).  Major,  do  the  freight  bills  cover¬ 
ing  all  of  the  shipments  shown  on  your  Exhibit  No.  7  con¬ 
tain  the  certificate  that  they  were  exported? 

A.  I  do  not  have  all  the  freight  bills  shown  on  this  state¬ 
ment. 

Q.  You  do  not  have  the  freight  bills  covering  all  the  ship¬ 
ments  shown  on  Exhibit  7? 

A.  No;  we  have  freight  bills  to  the  extent  that  we  could 
get  them. 

Q.  Will  you  state  whether  or  not  the  rates  on  the  ship¬ 
ments  shown  in  Exhibit  7  were  shipside  rates  or  not? 

A.  I  did  not  check  the  rates. 

Q.  You  did  not.  Do  you  know  whether  the  traffic  con¬ 
tained  in  the  shipments  shown  on  Exhibit  7  came  out  of 
storage  or  moved  from  storage? 

A.  The  only  way  I  could  tell  you  would  be  to  refer  to  the 
freight  bills  I  have  to  see  whether  or  not  they  indicated  any 
inbound  transit  references. 

Q.  You  did  not  check  that? 

A.  I  did  not  check  that. 

Q.  Were  these  shipments  stored  in  the  base  before  they 
were  put  on  the  ship,  if  they  were  put  on  the  ship?  In  other 
words,  did  the  freight  move  directly  from  car  to  ship  or  did 
it  move  from  a  warehouse  in  the  base  to  the  ship,  assuming 
it  was  exported? 

A.  I  have  not  made  any  inquiry  on  that  point.  This  is  a 
statement  to  show  that  the  Army  is  paying  the  freight 
charges  on  these  shipments  that  moved  into  the  base. 

Q.  Is  your  stamp  or  certificate  for  export  put  on  the  ship¬ 
ment  whether  it  is  loaded  direct  from  the  car  to  ship  or 
whether  it  is  moved  from  warehouse  to  ship? 

A.  I  did  not  ask  the  Lieutenant. 

Mr.  Beynolds.  That  is  alL 

Q.  (By  Mr.  Dixon).  Are  the  amounts  paid  on  Exhibit  No. 
7  supposed  to  reflect  the  tariff  rates  or  something  else? 
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A.  They  reflect  the  amount  actually  paid  to  the  carrier 
by  the  Finance  Office,  United  States  Army. 

Q.  Would  that  be  on  the  basis  of  tariff  rates,  the  pub¬ 
lished  tariff  rates? 

A.  Ordinarily  it  is  on  the  basis  of  the  bills  submitted 
by  the  carrier. 

Q.  Look  at  the  second  last  shipment,  spaghetti  from 
Memphis,  Tennessee. 

A.  Yes. 

Q.  Amount  paid  $470.27. 

A.  Yes. 

Q.  Here  is  the  freight  bill  covering  that  shipment  It 
shows  the  charges  as  $513.55. 

A.  Correct. 

Q.  Why  is  there  that  difference? 

A.  Why  the  Finance  Officer  paid  a  different  amount  than 
shown  here  I  do  not  know,  but  the  difference  dbes  not  cor- 
respond  to  the  amount  of  the  wharfage  and  handling.  On 
one  of  these  bills,  I  do  not  recall  which  one,  the  Finance 
Officer  paid  a  different  amount  than  shown  because  of  an 
arithmetical  error  in  the  freight  bill  as  it  was  extended. 

Q.  I  take  it  that  the  difference  might  also  be  accounted 
for  through  the  Section  22  quotations  or  the  land  grant  that 
were  mentioned  yesterday? 

A.  No;  those  settlements  are  made  by  the  General  Ac¬ 
counting  Office  in  the  audit  and  not  the  initial  payment.  If 
you  render  a  bill  based  on  the  Section  22  quotation  the 
chances  are  that  the  Finance  Office  will  pay  it. 

Q.  It  is  based  on  the  tariff  rates,  and  then  later  on  it  is 
cut  by  the  GAO? 

A.  The  Finance  Officer  pays  the  bill  as  rendered,  unless 
there  is  some  obvious  error  in  that  bill.  He  does  not  audit 
the  bilL  If  there  is  an  obvious  error  he  does  correct  that 
The  audit  of  the  bill  is  made  by  the  General  Accounting 
Office  and  that  is  sometimes  as  much  as  two  years  after  the 
charges  are  paid. 

Q.  If  these  amounts  on  Exhibit  7  do  not  reflect  the  pub¬ 
lished  tariff  rates,  what  conclusion  can  you  draw  from  the 
amounts  shown? 
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In  other  words,  what  are  they? 

A.  They  are  the  amounts  that  the  carrier  asked  ns  to  pay 
for  the  work  they  had  done.  I  assume  that  the  carriers 
are  issuing  bills  based  on  the  tariff  rate. 

Q.  Do  you  have  the  carrier’s  bill  covering  this  shipment 
from  Memphis!  Maybe  that  will  tell  us  the  basis  for  the 
amount  shown. 

A.  I  do  not  have  the  tariff  here,  no. 

Q.  You  do  not  have  the  carrier’s  bill! 

A.  I  have  it  here.  Let  me  check  it.  Southern  Railway 
Freight  Bill  H-20555. 

Q.  Yes. 

A.  That  is  this  bill  here. 

Q.  I  know  it  is,  but  the  amount  shown  on  your  exhibit 
is  not  responsive  to  the  amount  shown  on  the  bill. 

A.  That  is  right. 

Q.  A  moment  ago  I  think  you  said  that  the  amount  shown 
on  Exhibit  7  was  the  amount  covered  by  the  carrier’s  bills. 
I  just  can  not  reconcile  that.  I  asked  you — 

A.  In  general  they  are,  yes.  In  general  they  are,  but  to 
the  extent  that  the  finance  officer  does  not  pay  the  bill  as 
rendered,  we  have  no  way  of  knowing  why  he  has  made  that 
deduction. 

You  will  notice  that  the  difference  between  the  amount 
of  the  bill  and  the  amount  paid  is  not  the  same  as  the  dif¬ 
ference  that  would  accrue  if  the  wharfage  and  handling 
deduction  had  been  made. 

Q.  The  difference  seems  to  be  a  little  greater. 

A.  It  is  greater.  It  does  not  correspond  to  the  wharfage 
and  handling  deduction. 

Mr.  Dixon.  All  right  Thank  you. 

(Witness  excused.) 

Mr.  Mac  Guineas.  We  will  offer  in  evidence  Exhibit  7. 

(Complainant’s  Exhibit  7,  Witness  Heimbaugh,  received 
in  evidence.) 

Mr.  Mac  Guineas.  That  concludes  our  prima  facie  case. 

Exam.  Disque.  The  defendants  may  proceed. 

S.  J.  Burrows,  was  sworn  and  testified  as  follows. 

Direct  Examination. 

•  •  • 
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Q.  Are  you  familiar  with  the  maimer  in  which  cars  are 
delivered  to  the  Army  Base? 

A.  Yes,  sir. 

Q.  I  ask  you  to  look  at  Exhibit  2,  Mr.  Burrows.  Near 
the  top  of  that  exhibit  I  think  the  Army  Base  is  shown 
as  Piers  12  and  13,  is  that  right? 

A.  Yes,  sir. 

Q.  Extending  back  from  the  piers  in  the  direction  which 
would  be  east  on  the  map  are  some  tracks  labeled  “U.  S. 
.Army  Base  Yards.” 

Upon  whose  property  are  those  tracks? 

A.  The  Government’s. 

Q.  That  is  a  part  of  the  Army  Base,  is  it? 

A.  Yes,  sir. 

Q.  And  the  Government  tracks  extend,  do  they,  all  the 
way  over  to  the  right  hand  side  of  the  map  where  they 
make  a  connection  as  shown  there  with  the  Virginian  Rail¬ 
way? 

A.  That  is  correct. 

Q.  How  does  the  Belt  Line  get  to  the  Army  Base? 

A.  Well,  the  Belt  Line  gets  to  the  Army  Base  from 
the  direction  of  Berkley  Yard,  which  is  our  main  yard, 
running  over  the  Virginian  Railroad  on  trackage  rights, 
and  coining  in  at  a  connection  with  the  Virginian,  which 
is  known  as  Qm  Junction. 

Q.  On  the  map  that  is  the  point  at  the  right  hand  side 
where  the  Army  Base  tracks  connect  with  the  Virginian 
Railway? 

A.  That  is  right. 

Q.  How  far  would  you  say  it  is  from  that  connection 
over  to  Piers  1  and  2? 

A.  From  the  Virginian  connection  to  the  piers — this 
would  be  my  guess — I  would  say  it  is  about  2*4  miles  from 
the  Virginian  connection  to  the  piers.  That  would  be  my 
guess. 

Q.  Now,  running  north  and  south  on  the  map,  there  is  a 
highway,  is  there  not? 

!  A.  Yes,  sir,  known  as  Hampton  Boulevard. 
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Q.  Now,  what  is  the  purpose  of  the  yard  track  to  the  east 
of  that  boulevard? 

A.  The  Government  uses  that  for  classification  and  stor¬ 
age  of  cars  when  they  are  not  ready  for  them  down 
*  on  their  piers  and  warehouses,  as  I  understand  it. 

Mr.  MacGuineas.  Now,  Mr.  Examiner,  the  witness  is 
now  testifying  to  something  of  which  he  understands.  In 
other  words,  he  does  not  have  knowledge  of  it.  He  does 
not  function  at  this  yard.  He  does  not  have  to  know  what 
the  government  does. 

The  Witness.  Well,  I  do  know  what  they  use  it  for. 

Mr.  Mac  Guineas.  Are  you  down  there  at  the  yards? 

The  Witness.  I  am  pretty  familiar  with  it. 

Mr.  Mac  Guineas.  Are  you  down  there? 

The  Witness.  I  can  stand  a  test  on  anything  you  want 
to  ask  me  about  it. 

Mr.  Mac  Guineas.  Are  you  stationed  in  the  yards? 

The  Witness.  I  am  not  stationed  in  that  location,  no, 
sir,  not  anymore  than  I  am  stationed  at  any  other  point 
on  the  Belt  Line. 

Mr.  MacGuineas.  I  object  to  further  testimony  by  this 
witness  as  to  what  the  government  actually  does  in  those 
yards  since  it  does  not  appear  he  has  personal  knowledge 
of  it. 

Exam.  Disque.  Do  you  have  personal  knowledge? 

The  Witness.  I  stand  by  the  statement  I  made  as  to 
what  they  use  the  yard  for. 

Exam.  Disque.  How  do  you  know  that? 

The  Witness.  I  have  been  down  there  on  several  occa¬ 
sions.  I  have  contact  with  our  crews  that  go  in  there  and  I 
have  contact  with  the  yard  people  at  the  Army  Base  and  I 
know  that  that  is  what  they  use  the  yard  for  from  con¬ 
versations  I  have  had  with  them. 

F^m.  Disque.  Is  it  part  of  your  business  to  know  that? 

The  Witness.  It  is  not  exactly  part  of  my  business,  no, 
sir,  but  from  dealing  with  them,  why,  I  understand  that  is 
what  it  is  used  for. 

Mr.  MacGuineas.  The  witness  himself  states  very 
plainly  it  is  not  his  official  position  to  know  it;  secondly. 
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it  is  hearsay  because  he  gets  it  by  conversation  with  other 
people. 

Exam.  Disque.  Do  you  think  it  is  true  what  he  is  say¬ 
ing? 

Mr.  MacGuineas.  I  do  not  know.  I  will  be  glad  to  have  ' 
a  qualified  witness  establish  the  fact. 

Mr.  Cousins.  I  am  not  going  any  further  with  that  line. 

I  do  not  think  it  is  of  any  consequence. 

Q.  (By  Mr.  Cousins).  What  is  the  nature  of  the  tracks 
just  west  of  the  boulevard?  You  do  not  need  to  say  what 
the  government  does  with  them,  but  describe  them,  as  you 
would  as  a  railroad  man. 

A.  From  what  I  know  about  them? 

Q.  Yes. 

A.  The  tracks  between  the  piers  at  Hampton  Boulevard 
are  known  as  Pier  1  coal  yard  for  advance  freight — 

Mr.  MacGuineas.  Mr.  Examiner,  I  object  to  testimony 
by  this  witness  as  to  what  is  actually  done  on  those  tracks. 

He  is  not  qualified  on  that  subject. 

Mr.  Cousins.  We  will  turn  to  a  different  subject  and  I 
will  ask  him  only  what  his  railroad  does  with  respect  to 
those  tracks. 

Q.  (By  Mr.  Cousins).  Mr.  Burrows,  when  the  Belt  Line 
has  a  string  of  cars  consigned  to  the  Army  Base,  tell  us 
how  they  are  handled,  how  you  make  delivery,  what  you 
do  with  them? 

A.  We  make  what  is  known  as  a  Qm  classification.  Qm 
is  a  designation  that  we  use  for  the  Army  Base.  We  make 
that  classification  in  Berkley  Yard  for  roads  connecting  in 
the  vicinity  of  Berkley  and  Port  Norfolk,  which  is  the 
Norfolk-Western,  Norfolk-Southern,  Seaboard  Air  Line, 
Atlantic  Coast  line,  and  the  Southern  Railroad.  The  cars 
consigned  to  Qm  or  the  Army  Base  are  moved  to  Berkley 
and  the  Qm  classification  made.  The  trains  are  moved  in 
either  solid  trains  or  solid  cuts  on  Sewalls  Point  trains  over 
the  Virginian  Railroad  to  Qm  Junction,  moved  in  via  Qm 
to  where  it  shows  on  the  map  as  U.  S.  Army  Base  yards 
located  between  Hampton  Boulevard  and  the  Virginian. 
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Before  leaving  Berkley  we  get  disposition  of  those  trains 
from  the  yard  office  in  the  Army  Base.  They  tell  us  what 
disposition  to  make  of  the  trains  and,  as  a  rule,  they  are 
put  on  one  of  the  three  running  tracks  between  the  yard  and 
the  Virginian  connection.  Those  running  tracks  are  known 
as  the  new  track,  the  new  running  track,  and  the  old  main 
line. 

Q.  Those  are  the  tracks  in  the  Army  Base  yard? 

A.  They  are  in  the  Army  base  yard  and  they  are  known 
as  the  running  track  between  the  Virginian  Railroad  and 
the  entrance  to  their  first  yard.  They  have  a  yard  on  both 
sides  of  these  main  tracks.  One  side  is  known  as  the  old 
yard,  which  is  to  the  left  going  in,  and  the  new  yard  to  the 
right  going  in. 

•  Q.  I  understand  you  to  say  that  your  railroad  gets  in¬ 
structions  from  the  Army  Base  yard  office  as  to  when  to 
bring  the  cars  in  there  and  where  to  place  them? 

A.  Where  to  leave  them,  yes,  sir. 

Q.  Where  is  it  that  you  are  told  to  leave  them? 

A.  Well,  whatever  track  they  want  them  left  on.  It  may 
be  the  new  track,  it  may  be  any  one  of  the  three  running 
tracks,  as  I  just  named,  or  it  could  be  on  any  of  the  tracks 
in  either  the  old  yard  or  new  yard. 

We  have  had  to  put  the  trains  on  as  many  as  five  tracks 
in  either  one  of  those  yards.  Those  tracks  will  hold — I  do 
not  think  there  is  any  of  them  that  will  hold  over  about  18 
cars. 

After  they  built  this  new  track,  which  is  the  third  track 
up  here,  why,  the  big  majority  of  the  time  we  will  have  them 
on  one  of  those  running  tracks  which  they  so  designate. 

Q.  Who  is  it  in  this  yard  office  that  gives  you  your  in¬ 
structions? 

A.  In  daylight? 

Q.  Not  by  name.  ' 

A.  It  is  the  lead  man  or  his  assistants.  His  assistants 
are  known  as  yardmasters.  I  believe  that  is  their  title. 

Q.  Are  they  Army  Base  men  or  railroad  men? 


A.  They  are  Army  Base  men. 
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Q.  Now,  after  yon  have  ran  your  train  into  the  Army 
Base  yard,  what  happens  from  that  point  on? 

A.  In  respect  to  the  crew  or  the  cars? 

Q.  Both. 

A.  Well,  the  crew  is  brought  out  of  there  light,  back  to 
Berkley,  or  wherever  we  might  want  to  send  them. 

Q.  That  is  all  that  crew  doesf 

A.  Well,  he  drops  them  off  there. 

Q.  Then  what  happens? 

A.  The  cars  then  are  disposed  of  by  the  Army  people, 
under  Army  supervision. 

Q.  Is  the  Belt  Line  not  instructed  to  bring  cars  through 
from  your  Berkley  yard  for  delivery  direct  to  Piers  1  and  2? 

A.  No.  We  have  not  had  any  instructions  to  deliver  cars 
direct  to  the  piers  from  Berkley  Yard. 

Q.  The  cars  are  placed  on  the  piers  at  some  time  subse¬ 
quent  to  the  time  when  your  engine  leaves  them  in  the  yard? 

A.  That  is  right  We  are  talking  about  through  Qm  Junc¬ 
tion  now? 

Q.  Yes.  We  will  take  up  the  other  in  a  moment.  What 
power  takes  the  cars  from  the  yard  down  to  the  piers  or 
warehouses? 

A.  We  have  two  crews  working  in  the  Army  Base.  They 
vary  from  7  to  9.  These  crews  are  worked  in  a  pool  and  the 
work  is  assigned  to  them  by  the  Army  Base,  under  their 
supervision. 

1  Q.  Do  you  mean  by  that  that  the  cars  are  not  moved  to 
the  piers  under  any  instructions  from  you  or  your  force? 

A.  That  is  correct. 

Q.  Wholly  under  the  instructions  of  the  Army  Base 
employees  ? 

1  A.  That  is  correct.  We  stop  at  Qm  and  at  Qm  Junction, 
as  far  as  the  supervision  goes,  and  the  north  gate  from  the 
other  entrance  to  the  Army  Base. 

Q.  I  think  you  wanted  to  go  ahead  and  explain  about  the 
north  gate  entrance. 

A.  Do  you  want  that  explained  now? 

Q.  Yes. 
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A.  We  have  another  connection  with  wie  Army  Base 
known  as  the  “north  gate”  which,  according  to  this  map, 
enters  there  where  it  says  “Norfolk-Portsmouth  Belt  Line 
Railroad.” 

Mr.  Mac  Guineas.  Where  it  crosses  Hampton  Boulevard; 
is  that  correct? 

The  Witness.  Yes.  The  connection  is  right  around  to 
the  west  of  there. 

Mr.  Cousins.  Yes.  All  right. 

The  Witness.  We  also  put  cars  for  the  Army  Base  in 
through  that  connection.  We  receive  those  cars  from  the 
C  &  0  Railroad  and  some  from  the  Pennsylvania. 

The  method  of  operation  there  is  that  our  two  crews  that 
work  in  the  Base  are  on  duty  at  this  Sewalls  Point  engine 
house,  which  is  located  right  along  that  line  where  it  says 
“Norfolk  and  Portsmouth  Belt  Line  Railroad.”  They  go 
on  duty  at  8:00  a.  m.  and  4  .*00  p.  m.  Those  crews  take 
what  cars  we  have  for  the  Army  Base  in  with  them  when 
they  go  on  duty.  That  is  around  between  8:00  and  8:30 
a.  m.  They  clean  up  what  Qm  cars  we  have  in  the  Sewalls 
Point  district,  and  then  again  between  4:00  and  5:00  p.  m. 

Cars  that  accumulate  between  those  hours  and  after  5  KX) 
p.  m.,  we  push  them  in  through  the  north  gate  to  a  track 
known  as  the  “chain  gate.”  There  are  two  tracks  after 
you  get  in  the  north  gate,  two  leads  around  towards  the 
piers.  We  put  our  cars  for  Qm  in  that  gate  and  the  Army 
takes  them  over  from  there. 

Q.  Can  you  tell  us  where  that  track  is  on  the  map? 

A.  I  believe  it  is  this  track  here  (indicating).  You  see, 
this  is  the  end  of  Piers  1  and  2.  Just  after  you  dear  the — 
you  see  the  boundary  mark  is  not  on  this  thing  here.  It  is 
just  after  you  get  in  government  property. 

Q.  It  is  the  track  west  of  the  Boulevard,  which  is  a  track 
north  of  the  warehouses  shown  on  this  map? 

A.  The  leads  to  the  warehouses  and  in  that  location  lead 
on  or  take  off  from  one  of  these  tracks  that  parallels  from 
the  north  gate  going  in.  It  leads  to  the  warehouses  and 
connects  up  with  one  of  the  tracks.  Then  there  is  another 
track  beside  that  which  parallels  it  They  put  their  empty 
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cars  coming  to  the  Belt  on  this  lead  that  connects  up  with 
the  different  warehouse.  That  is  what  they  call  the  new 
track.  We  call  it  the  new  track.  That  is  where  all  the 
empties  are  put  out.  The  crews  in  the  base  back  the 
empties  out  there  and  we  reach  in  there  and  get  them,  just 
a  short  distance.  The  track  that  parallels  that  is  known 
as  the  chain  gate  track.  That  is  the  track  that  we  put  our 
loads  on  going  into  the  Base,  through  the  north  gate. 

Q.  That  is  on  Army  Base  property? 

A.  Yes,  sir,  from  the  gate. 

Q.  And  the  Army  Base  takes  care  *f  the  cars  from  that 
point? 

A.  That  is  correct. 

Q.  Where  is  the  bulk  of  your  deliveries  made,  through  the 
Qm  Junction  or  through  this  north  gate? 

A.  Through  Qm  Junction  inbound.  Of  course,  the  out¬ 
bound  empties  are  all  brought  out  via  the  north  gate,  but 
the  inbound  movement,  the  bulk  is  through  Qm  Junction, 
and  all  empties  out  via  the  north  gate. 

Q.  Mr.  Burrows,  are  you  familiar  with  the  number  of 
cars  that  are  delivered  to  the  Army  Base  currently,  say  for 
the  last  six  months?  I  mean  in  a  general  way,  not  spe¬ 
cifically. 

A.  I  am  familiar  with  the — the  exact  figures,  you  may 
say,  or  approximate  figures  for  the  montfi  of  June. 

Mr.  MacGuineas.  We  do  not  wish  to  prevent  him  making 
a  general  statement  but  if  we  can,  we  would  rather  not  have 
him  give,  say,  200  cars  in  the  month  of  June.  We  do  not 
want  the  statement  to  be  that  specific  for  security  reasons. 
Can  he  not  indicate  generally  in  hundreds  or  thousands  of 
cars  over  six  months  or  something  like  that? 

Mr.  Cousins.  I  want  to  ask  him  about  the  month  of  June. 

Q.  (By  Mr.  Cousins).  You  have  made  a  check  for  the 
month  of  June? 

A.  Yes,  I  have  checked  for  all  the  months. 

Q.  Do  not  answer  my  question  until  Mr.  MacGuineas  has 
a  chance  to  interrupt  if  he  wants  to. 


Mr.  Burrows,  during  this  past  month  of  June,  were  the 
number  of  cars  delivered  to  the  Army  Base  in  the  hundreds 
or  in  the  thousands?  r  , 

A.  It  will  be  in  the  thousands. 

Mr.  MacGuineas.  That  is,  June  1944. 

Mr.  Cousins.  June,  1944. 

The  Witness.  Yes,  sir. 

Q.  (By  Mr.  Cousins).  In  the  thousands  of  cars?  - 

A.  In  the  thousands. 

Mr.  Cousins.  Mr.  Examiner,  the  witness  is  prepared,  to 
say  how  many  thousands,  if  you  desire  a  specific  figure 
rather  than  leaving  it  in  a  somewhat  vague  manner. 

Mr.  MacGuineas.  I  think  for  security  reasons  it  is  better 
to  be  left  this  way. 

Q.  (By  Mr.  Cousins).  Mr.  Burrows,  would  you  say  that  a 
total  of  28,000  tons  of  traffic  in  a  period  of  31  days  was  at 
all  representative  of  the  month’s  export  business  during 
the  past  half  year  or  year? 

Exam.  Disque.  State  what  kind  of  export  business. 

Mr.  Cousins.  Over  the  Army  Base. 

Exam.  Disque.  In  box  cars,  you  mean? 

Mr.  Cousins.  I  mean  all  export  traffic  that  moved  over 
the  Army  Base.  •  - 

The  Witness.  What  was  the  total? 

Q.  (By  Mr.  Cousins).  28,000  tons  in  a  period  of  31  days. 

A.  Over  that?  Would  it  be  over  that?  . 

.  '  •  '  ....  J  .  ..  1  —  4  *7-  1 

Q.  Would  you  call  such  traffic  as  that  representative  at 
all  of  a  month’s  business  on  that  pier? 

A.  It  would  be  much  over  that  I  would  say. 

Q.  If  you  took  28  tons  as  an  average  load,  that  would 
give  you  a  thousand  cars,  would  it  not? 

A.  That  is  right. 

Q.  Would  your  average  load  be  as  low  as  28  tons? 

A.  I  would  say  that  the  average  tons  per  car  would  run 
better  than  28. 

Q.  How  much  more? 

A.  I  would  say  they  would  run — 35  tons  would  be  my 
guess. 

Mr.  Cousins.  That  is  all. 
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Cross  Examination. 

Q.  (By  Mr.  MAcGunrEAs).  Mr.  Burrows,  how  long  have 
yon  been  connected  with  the  Belt  Line? 

A.  January  15, 1942. 

Q.  Where  were  yon  before  that  time? 

A.  Thirty-three  years  with  the  Pennsylvania  Railroad 
at  Philadelphia. 

Q.  So  yon  know  nothing  about  the  actual  operations  at 
the  Army  Base  prior  to  1942  of  your  own  knowledge? 

A.  No,  sir. 

Q.  But  you  do  know  the  operations  as  they  were  con¬ 
ducted  between  January  and  June  of  1942,  is  that  so? 

A.  Well,  not  too  familiar  with  the  operations  between 
January  and  June  for  several  reasons.  I  can  give  you  them 
if  you  want  them. 

Q.  Did  you  have  a  different  job  with  the  Belt  Line? 

A.  I  did  not  have  a  different  job  with  the  Belt  Line,  but 
1  in  January — I  came  down  here  in  January,  1942,  a  new  man 
on  the  property  with  the  exception  of  two  months  investi¬ 
gating  conditions  on  the  Belt  Line  during  August  and  Sep¬ 
tember  of  1941. 

Q.  Pardon  me.  You  say  you  were  here  in  August  and 
September,  1941? 

A.  On  special  duty. 

Q.  Investigating  conditions? 

A.  Yes,  sir. 

Q.  Actual  operating  conditions.  Did  that  include  operat¬ 
ing  conditions  at  the  Army  Base? 

A.  No. 

Q.  You  did  not  see  those  at  that  time? 

A.  No ;  just  a  general  check  up.  That  is  what  it  was.  As 
you  know,  the  war  had  just  got  under  way  and  the  condi¬ 
tions  on  the  Belt  Line  were  very  crowded.  I  did  not  have 
too  much  time  to  analyze  the  work  being  performed  in  the 
Army  Base  territory  as  those  crews  worked  in  there.  The 
work  was  assigned  by  the  people  in  charge  of  that  terri¬ 
tory  the  same  as  it  is  now. 
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In  other  words,  onr  crews  went  in  there  and  they  worked 
nnder  the  snpervision  of  the  people  at  the  Base  and  it  did 
not  take  a  whole  lot  of  checking. 

Q.  At  that  time  who  was  operating  the  Army  Base,  when 
yon  first  came  down  here  in  January,  1942? 

A.  The  Transport  Trading  Company. 

Q.  Transport  Trading  and  Terminal? 

A.  Yes,  sir. 

Q.  And  the  Army  then  owned  all  of  this  area  which  yon  * 
described  as  they  now  own? 

A.  I  do  not  know. 

Q.  How  do  yon  know  they  own  it  now? 

A.  Only  from  hearsay.  I  have  never  seen  anything  on 
paper. 

Q.  Yon  really  do  not  know  now  who  owns  all  of  that 
trackage  that  yon  spoke  about? 

A.  Only  from  hearsay. 

Mr.  Cousins.  I  do  not  think  I  really  asked  about  owner¬ 
ship.  When  I  said  Army  Base  property  I  just  meant  nnder  . 
whose  control  it  was.  I  did  not  intend  to  ask  him  anything 
about  that. 

Mr.  Mac  Guineas.  He  said  it  was  Army  tracks. 

The  Witness.  That  is  right.  It  is  Army  tracks. 

Q.  (By  Mr.  Mac  Guineas).  The  tracks  were  the  same  in 
the  first  half  of  1942  as  they  are  today,  were  they  not? 

A.  No,  sir. 

Q.  Substantially.  Yon  had  your  assembling  tracks  back 
of  the  warehouses,  did  yon  not? 

A.  On  the  west  side  of  Hampton  Boulevard,  I  will  say 
that  they  were,  with  maybe  some  minor  changes;  but  on 
the  east  side  of  the  Boulevard  there  has  been  a  lot  of  new 
work  up  in  there. 

Q.  In  the  first  half  of  1942  there  were  some  interchange 
tracks  to  the  east  of  Hampton  Boulevard,  were  there  not? 

A.  Yes,  sir,  the  old  yard. 

Q.  What  is  it? 

A.  Yes,  the  tracks  in  the  old  yard  were  there,  but  the 
physical  connection  at  Qm  was  not.  We  were  not  operating 
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through  Qm  then.  Everything  was  going  around  north 
gate. 

Q.  You  say  you  have  a  Belt  Line  engine  in  the  Army 
Base  on  the  Army  Base  tracks  today? 

A.  Two. 

Q.  Two  Belt  Line  engines? 

A.  Yes,  sir. 

Q.  You  run  those  two  shifts? 

A.  8:00  to  4:00  and  4:00  to  midnight 

Q.  With  Belt  Line  crews? 

A.  That  is  right. 

Q.  And  the  Belt  Line  assumes  the  full  expense  of  those 
engines  and  crews,  is  that  correct? 

A.  That  is  right. 

Q.  You  also  had  those  in  there  in  the  first  half  of  1942, 
did  you  not? 

A.  That  is  right. 

•  Q.  Those  two  Belt  Line  engines  pick  up  cars  which  your 
main  line  engine  drops  off  at  the  yard  and  carries  those 
cars  on  to  the  Army  Base  pier  tracks,  does  it  not? 

A.  Yes,  sir. 

Q.  And  that  was  also  done  by  the  Belt  Line  in  the  first 
half  of  1942,  was  it  not? 

A.  Yes,  sir. 

Q.  In  the  first  half  of  1942,  did  the  Belt  Line  also  assume 
the  expense  of  the  engines  and  the  crews  for  those  two 
engines  in  the  yard? 

A.  Yes,  sir,  as  far  as  I  know. 

Q.  With  reference  to  the  total  tonnage  which  you  move 
into  the  Base  in  any  given  month,  there  is  a  substantial 
fluctuation  in  the  different  months,  is  there  not? 

A.  Well,  it  will  not  run  true  to  form.  It  will  fluctuate, 
yes,  sir. 

Q.  In  a  six  months’  period,  the  high  month  might  be 
twice  as  much  as  the  low  month,  might  it  not? 

A.  Yes,  sir. 

Q.  Do  you  think  the  high  month  might  be  three  times  as 
high  as  the  low  month? 
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A.  Well,  that  all  depends  on  the  number  of  ships  that 
they  allocate  to  the  piers.  When  there  are  no  ships,  why, 
they  just  do  not  move  the  cars  in.  That  is,  they  take  the 
cars  in  until  it  hurts,  then  they  hold  them  out. 

Q.  So  you  think  there  might  be  a  low  month  in  1944  when 
there  were  relatively  few  ships  to  load  so  that  the  tonnage 
that  you  pulled  into  the  base  would  be  only  one-third  of 
what  you  might  have  pulled  in  in  your  highest  month? 

A.  Could  be,  yes,  sir. 

Mr.  MacGuineas.  That  is  all. 

Re-direct  Examination. 

Q.  (By  Mr.  Cousins).  When  you  said  that  you  had  two 
engine  crews  operating  on  the  Base,  did  you  mean  at  one 
time  or  during  the  24-hour  period? 

A.  I  meant  during  the  24-hour  period;  one  engine,  two 
crews.  In  other  words,  we  man  an  engine  in  there  from 
8 :00  a.  m.  to  midnight,  one  crew  working  8 :00  to  4 :00.  That 
engine  comes  out  at  4:00  o’clock  and  is  prepared  for  the 
crew  coming  on  duty  at  4:00  o'clock  to  work  to  midnight. 

Q.  Along  with  that  you  did  state  before  that  the  Army 
Base  does  keep  7  to  9  crews  working? 

A.  Yes,  sir. 

Q.  How  many  locomotives  do  they  have? 

A.  I  do  not  know  that  I  can  give  you  that.  I  could  give 
you  my  guess.  I  can  do  that,  but  I  do  not  know  actually. 

Mr.  Cousins.  That  is  alL 

(Witness  excused.) 

E.  A.  Hodkinson,  was  sworn  and  testified  as  follows : 

Direct  Examination. 

•  •  • 

Q.  Mr.  Hodkinson,  will  you  please  explain  briefly  the 
manner  in  which  the  port  rates  to  and  from  North  Atlan¬ 
tic  ports  have  been  made,  indicating  the  extent  to  which 
the  level  of  the  rates  has  been  influenced  by  the  so-called 
port  practices  such  as  loading  and  unloading  cars? 

A.  More  than  50  years  ago  the  railroads  found  that  it 
was  not  practicable  to  permit  the  public  to  come  on  the 
railroad  piers  to  load  and  unload  cars  and  that  it  was  es- 
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sential  for  the  railroads  to  exercise  control  over  water- 
borne  freight  handled  from  railroad  piers  to  the  end  that 
the  work  involved  might  be  performed  without  shippers’, 
interference  and  for  the  railroads’  convenience. 

Consequently,  at  the  various  North  Atlantic  ports  from 
Portland,  Maine,  to  Norfolk,  Virginia,  the  railroads  under¬ 
take  within  certain  defined  limits  to  load  from  pier  to  car 
or  unload  from  car  to  pier,  water-borne  freight  which  is 
also  accorded  the  rail  movement. 

The  practice  is  definitely  limited  by  tariff  provisions, 
which  will  be  referred  to  later  in  my  testimony,  but  in  the 
main,  this  practice  is  a  privilege  restricted  to  railroad 
piers,  and  it  originated  in  connection  with  the  operation  of 
railroad  piers. 

The  omission  of  a  specific  charge  for  this  service  goes 
so  far  back  in  history  that  a  complete  explanation  can  not 
be  made.  However,  we  do  know  that  it  resulted  partly 
from  competition  with  the  railroads’  earliest  competitor — 
the  Boat  Lines,  which  necessarily  handled  freight  between 
vessel  and  pier,  where  it  became  available  to  the  con¬ 
signees  to  cart  away  by  their  own  vehicles. 

Thus  it  came  about  that  the  freight  rates  to  and  from 
the  ports,  included  the  loading  and  unloading  of  water¬ 
borne  freight  to  the  extent  of  the  tariff  limitations,  but 
nevertheless,  the  level  of  the  port  rates  has  never  been 
fixed  with  this  practice  in  mind.  In  other  words,  the  rea¬ 
sonableness  of  the  port  rates — by  which  I  mean  the  rates 
applicable  to  export,  import,  intercoastal  and  coastwise 
traffic — does  not  depend  upon  the  existence  of  the  free- 
loading  privilege.  This  conclusion  is  supported  by  various 
reasons : 

Prior  to  1932,  under  the  old  Port  Differential  Adjust¬ 
ment,  which  is  well  known,  port  rates  were  based  upon 
the  rates  to  and  from  New  York,  that  is  to  say,  the  rates 
to  and  from  New  York  were  basic  rates  and  rates  from 
Central  Territory  to  Philadelphia  and  Baltimore  were 
uniformly  on  all  classes  2  and  3  cents,  respectively,  lower 
than  to  New  York.  Westbound  the  same  differential  applied, 
except  that  on  first  and  second  class  they  were  6  cents  at 
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Philadelphia  and  8  cents  at  Baltimore.  The  domestic  rates, 
generally,  were  the  same  as  the  port  rates. 

Boston  maintained  competition  with  New  York  by  the 
establishment  generally  of  the  same  rates  and  the  Hamp¬ 
ton  Roads  Lines  granted  Norfolk  the  Baltimore  basis  or 
lower.  This  adjustment  had  been  maintained  for  a  long 
time  without  regard  to  different  practices  at  the  several 
ports  with  respect  to  certain  privileges  accorded  water¬ 
borne  freight,  such  as  storage,  wharfage  and  handling. 
Some  of  these  privileges  were  accorded  at  some  ports  and 
not  at  others  and  to  the  extent  accorded,  the  privileges 
differed  at  the  different  ports.  This  was  brought  about 
partly  from  the  fact  that  these  privileges  are  local  in  char¬ 
acter  and  are  published  in  the  port  tariffs  of  the  railroads 
serving  the  port,  but  they  are  neither  published  nor  par¬ 
ticipated  in  by  other  railroads  that  participate  in  the  trans¬ 
portation.  For  example,  the  free  loading  service  at  Nor¬ 
folk,  which  is  involved  in  this  proceeding,  is  a  privilege 
published  only  in  the  tariffs  issued  by  the  Norfolk  Lines 
and  any  expense  incurred  is  not  participated  in  by  the 
line  haul  connections  of  the  carriers  serving  Norfolk. 

At  New  York,  the  principal  port  privilege  is  free  lighter¬ 
age,  but  if  free  lighterage  was  abolished  and  a  special 
charge  provided  for  that  service,  it  is  not  thinkable  that 
the  New  York  port  rates  would  be  correspondingly  reduced. 
Such  a  reduction  would  result  in  rates  to  New  York  lower 
than  to  any  other  North  Atlantic  port  and  would  upset  the 
entire  port  relationship.  This  illustrates  the  point  that 
although  the  basic  New  York  port  rates  include  lighterage, 
nevertheless,  the  level  of  the  rates  did  not  reflect  the  addi¬ 
tional  service  performed  in  that  port. 

Another  illustration  is  found  in  the  absorption  of  wharf¬ 
age  at  Norfolk.  No  similar  payment  to  pier  operators  has 
been  made  at  New  York,  Philadelphia,  and  Baltimore.  This 
difference  in  practice  has  had  no  effect  upon  the  rate  level. 

I  have  just  dealt  with  the  rate  situation  prior  to  1932. 
In  that  year,  as  a  result  of  the  Eastern  Class  Rate  case, 
Docket  No.  15879,  in  which  the  Commission  prescribed  do¬ 
mestic  rates  on  a  distance  basis,  the  long  established  port 
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differential  relationships  were  destroyed  on  domestic  traf¬ 
fic.  In  order  to  preserve  the  differential  relationships  on 
import  and  export  traffic,  it  became  necessary  to  change  the 
port  rates  because  they  were  higher  to  a  large  extent  than 
the  domestic  rates  prescribed  in  the  Eastern  Class  Kate 
case. 


This  change  was  made  by  using  the  prescribed  Baltimore 
domestic  rates  as  a  standard.  With  some  few  exceptions'll 
the  Baltimore  port  rates  became  the  same  as  the  domestic  J 
rates  and  as  previously  stated,  the  port  differentials  were 
applied  to  the  Baltimore  rates,  Philadelphia  1  cent  over  I 


Baltimore,  New  York  3  cents,  and  as  in  the  past  the  Nor¬ 
folk  Lines  maintained  the  Baltimore  basis  despite  a  sharp 
difference  in  the  domestic  rates.  Just  as  the  New  York 
port  rates  which  formed  the  basis  for  the  old  adjustment 
were  made  largely  on  the  factor  of  distance,  so  the  present 
Baltimore  port  rates  which  now  provide  the  basis  for  the 
whole  adjustment,  are  governed  largely  by  the  same  mile¬ 
age  standard  as  the  domestic  rates. 

Thus  the  level  of  the  Baltimore  port  rates  was  not  in¬ 
fluenced  by  the  local  port  practices  at  Baltimore  and  the 
port  relationships  are  maintained  as  always  without  re¬ 
gard  to  the  several  ports. 

Q.  Can  you  give  any  other  illustrations  which  support 
your  conclusion  that  the  rate  level  has  not  been  influenced, 
by  the  port  privileges? 

A.  As  already  mentioned,  there  are  numerous  other  con¬ 
siderations  which  indicate  that  the  level  of  the  rates  does 
not  depend  upon  the  existence  or  non-existence  of  certain 
port  practices. 

I  have  already  referred  to  free  lighterage  at  New  York 
and  to  the  wharfage  absorption  at  Norfolk,  neither  of 
which  had  any  effect  upon  the  rates,  and  to  the  rates  to  Bal¬ 
timore  which  are  largely  upon  exactly  the  same  level  as  the 
domestic  rates  in  connection  with  which  loading  or  unload¬ 
ing  does  not  generally  come  into  play.  4 

In  further  connection  with  this  phase  of  the  question, 
a  large  portion  of  the  traffic  moving  on  port  rates  is  in  open 


top  cars  which  are  not  loaded  or  unloaded  by  the  railroads 
and  yet  are  subject  to  the  same  port  rates. 

The  tariffs  exclude  from  the  loading  privilege  certain 
commodities,  such  as  heavy  and  bulky  articles,  and  lumber, 
and  yet  it  has  never  been  suggested  that  line  haul  rites 
should  be  reduced  on  these  commodities  for  that  reason. 

There  is  a  considerable  quantity  of  port  traffic  which 
moves  over  private  piers  or .  over  other  facilities  w)|iere 
the  port  privileges  do  not  apply. 

During  the  greater  part  of  the  history  of  the  Port  of 
Newark  no  special  privileges  were  accorded  by  the  local 
railroads,  but  Newark  has  always  had  the  same  port  rates 
as  New  York. 

Another  illustration  that  the  port  privileges  have  not 
been  governed  by  the  level  of  the  rates  is  provided  by  the 
fact  that  the  class  rates  between  the  port  cities  and  a  large 
part  of  Eastern  Trunk  Line  territory  applicable  on  export 
and  import  traffic  are  generally  the  same  as  applicable  on 
domestic  traffic  between  the  same  points. 

I  might  refer  to  the  rates  from  Scranton,  Pennsylvania, 
Rome,  New  York,  and  to  the  territory  generally  ea$t  of 
Williamsport,  Pennsylvania,  Altoona,  Pennsylvania,  and 
Cumberland,  Maryland. 

Q.  Now,  I  think  you  have  prepared  an  exhibit  dealing 
with  the  reasonableness  of  the  Norfolk  rates. 

A.  The  Norfolk  port  rates  as  a  result  of  the  application 
of  the  Baltimore  basis  are  depressed  well  below  any  stand¬ 
ard  of  maximum  reasonableness.  The  best  test  is  compari¬ 
son  with  domestic  rates. 

In  my  Exhibit  8,  which  consists  of  seven  pages,  I  have 
shown  the  class  rates,  domestic,  export,  import,  intercoastal 
and  coastwise  between  106  base  points  in  Central  Freight 
Association  territory  and  the  Ports  of  New  York,  Phila¬ 
delphia,  Baltimore,  Albany,  Norfolk  and  Boston,  with  the 
short  mileage  between  each  point 

This  confirms  my  previous  statement  that  Baltimore  con¬ 
stitutes  the  basic  rate  under  the  present  adjustment  and 
that  the  Baltimore  port  rates  are  practically  the  sine  as 
the  domestic  rates. 


244 


Particular  attention  is  directed  to  the  summaries  on  page 
7  of  the  Exhibit.  In  this  summary,  I  have  shown  the  aver¬ 
age  miles  between  the  106  base  points  and  each  port;  the 
average  domestic  rates;  the  average  import,  intercoastal 
and  coastwise  rates;  the  average  export  intercoastal  and 
coastwise  rates  and  the  percentages  which  the  import  rates 
and  the  export  rates  represent  of  the  domestic  rates  as  to 
the  individual  classes  and  also  for  the  average  of  the  six 
classes. 

Norfolk,  Virginia,  has  an  average  distance  of  838.3  miles 
as  contrasted  with  Baltimore  690.1 ;  Philadelphia  745.7  and 
New*  York  804.  It  has  a  higher  average  domestic  rate  than 
any  of  these  ports,  but  a  lower  average  import  and  export 
rate.  While  at  Baltimore  the  average  of  the  six  classes 
import  rates  represents  99.2  per  cent  of  the  domestic  rates, 
and  the  average  of  the  six  classes  of  export  rates  repre¬ 
sents  99.5  per  cent  of  the  domestic  rates,  the  average  of  the 
six  classes  of  import  rates  from  Norfolk  is  only  90.5 
per  cent  of  the  domestic  rates  and  the  average  of  the  six 
classes  export  rates  is  only  90.9  per  cent  of  the  domestic 
rates. 

My  next  Exhibit  9  is  a  statement  showing  examples  of 
the  class  rates  between  representative  points  in  Central 
Territory  and  the  North  Atlantic  Ports  in  effect  prior  to 
the  rates  published  in  I.C.C.  Docket  15879,  Eastern  Class 
Rate  Case.  These  rates  applied  to  all  classes  of  traffic, 
domestic,  export,  and  import 

As  previously  stated  at  this  time,  the  New  York  rate  was 
the  basic  rate  and  the  rates  to  and  from  the  other  ports 
were  differentially  related  thereto. 

The  relationships  between  the  ports  is  a  sensitive  ad¬ 
justment  and  has  been  under  consideration  by  the  Commis¬ 
sion  on  numerous  occasions. 

For  convenience,  I  have  in  my  next  Exhibit  10  given  refer¬ 
ence  to  the  various  cases  in  which  the  Interstate  Commerce 
Commission  has  considered  the  differential  relationship  of 
the  rates  on  export  and  import  traffic  to  and  from  North 
Atlantic  ports. 
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In  my  next  Exhibit  11,  consisting  of  6  pages,  for  conven¬ 
ience  I  have  reproduced  Appendix  B  to  LC.C.  report  in 
I.C.C.  Docket  No.  13548,  Maritime  Association,  Boston 
Chamber  of  Commerce,  95  I.C.C.  583.  The  last  two  para¬ 
graphs  on  Page  4  and  the  balance  of  the  exhibit  outlines 
the  history  of  these  differentials  subsequent  to  the  Boston 
case  and  brings  the  history  up  to  date. 

Q.  Have  you  an  exhibit  which  shows  in  a  general  way  the 
rules  governing  the  application '  of  export,  import,  inter¬ 
coastal,  and  coastwise  rates  at  the  North  Atlantic  ports? 

A.  Yes.  I  have  such  an  exhibit  consisting  of  2  pages, 
which  is  offered  for  identification  as  Exhibit  No.  12.  While 
the  exhibit  speaks  for  itself,  I  would  like  to  draw  attention 
to  the  provisions  that  the  export  rates  are  applicable,  ex¬ 
cept  as  otherwise  provided,  only  on  traffic  which  does  not 
leave  the  possession  of  the  carriers  and  which  is  delivered 
by  the  carriers  direct  to  the  steamer  or  steamer’s  dock. 
Also  to  the  provision  that  export  rates  will  apply  on  ship¬ 
ments  consigned  on  bills  of  lading  for  export  handled 
through  United  States  Navy  Yards,  Naval  Bases,  or  Army 
Bases  when  proper  evidence  of  exportation  is  given. 

Q.  Have  you  prepared  an  exhibit  or  series  of  exhibits 
which  show  the  privileges  accorded  by  the  carriers  at  the 
several  North  Atlantic  ports  with  respect  to  water-borne 
freight? 

A.  Yes,  I  have  several  exhibits  covering  the  ports  of 
Norfolk,  Virginia,  on  the  south,  to  Port  Newark,  New  Jer¬ 
sey,  on  the  north. 

Before  introducing  these  exhibits  it  should  be  stated 
that  the  official  territory  lines  reach  the  terminals  at  Nor¬ 
folk  and  Portsmouth  over  which  water-borne  traffic  is  trans¬ 
shipped  to  and  from  vessels  through  the  facilities  of  the 
Norfolk  &  Portsmouth  Belt  Line. 

The  latter’s  tariff  contains  rules  and  regulations  govern¬ 
ing  wharfage  and  handling  and,  as  to  the  Official  Territory 
Lines,  the  tariff,  Agent  Cunningham’s  I.C.C.  105,  in  Section 
3,  Item  910,  on  page  34  provides  for  a  wharfage  charge  of 
1  cent  per  hundred  pounds  and  a  handling  charge  of  3  cents 
per  hundred  pounds,  except  on  specific  articles  not  entirely 


pertinent  here.  The  Trank  Lines  in  turn  provide  for  the 
absorption  of  said  wharfage  and  handling  charges. 

Exhibit  No.  13,  covering  Norfolk,  Virginia,  shows  Official 
Territory  Lines  shown  in  the  heading  thereof  absorb  wharf-  ♦ 
age  charge  not  to  exceed  1  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  as  indicated 
in  connection  with  the  subject  matter  under  the  names  of 
the  various  terminals  listed  in  the  exhibit  A 


Exceptions  to  the  foregoing  are  shown  in  the  three  para- 
graphs  in  the  lower  right-hand  corner  of  page  2  of  the  ex¬ 
hibit,  one  of  them  being  that  the  absorption  will  not  be  made 
on  freight  in  open  cars,  except  on  lumber. 

The  exhibit  further  shows  that  the  absorptions  are  made  a 
only  when  the  freight  rate  is  not  less  than  10  cents  per  100 
pounds,  or  $2.00  per  ton. 


Exhibit  No.  14  covers  Baltimore,  Maryland,  and,  briefly 
stated,  shows  when  the  freight  rate  to  or  from  Baltimore 
is  not  less  than  10  cents  per  100  pounds,  or  $2.00  per  ton, 
the  freight  rate  will  include  loading  from  lighters  to  plat¬ 
form  of  piers  under  cover  or  unloading  from  cars  to  plat-  * 
form  of  piers  under  cover.  Certain  exceptions  are  shown 
in  the  exhibit,  among  which  is  that  loading  and  unloading 
is  not  performed  on  traffic  handled  from  and  to  open  cars 
at  open  piers.  The  service  of  loading  and  unloading  at 
Baltimore  is  performed  only  at  railroad  piers. 

Exhibit  No.  15,  covering  Philadelphia- Camden,  is  similar 
to  the  preceding  exhibit  and  shows  that  traffic  loaded  in 
open  cars  will  not  be  loaded  or  unloaded  at  carriers’  ex¬ 
pense  at  uncovered  piers.  At  Camden  the  service  is  per¬ 
formed  only  at  the  Camden  Marine  Terminal  operated  by 
the  City  of  Camden.  At  Philadelphia  the  service  is  per¬ 
formed  at  carriers’  piers  or  at  public  piers  operated  b; 
steamship  companies,  pier  companies,  City  of  Philadelphia, 
or  by  individuals  excepting  the  piers  controlled  by  the 
owners  of  the  traffic. 

Exhibit  No.  16  relates  to  Wilmington,  Delaware,  where  j 
the  service  is  performed  only  at  the  piers  of  the  Wilming* 
ton  Marine  Terminal  operated  by  the  City  of  Wilmington.  I 
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Exhibit  No.  17  relates  to  Chester,  Pennsylvania,  where 
the  service  is  performed  only  on  traffic  handled  over  car- 
♦  riers’  piers,  or  piers  of  the  South  Chester  Terminal  and 

Warehouse  Company. 

Exhibit  No.  18  relates  to  Trenton,  New  Jersey,  wljere 
the  service  is  performed  only  at  the  piers  of  the  Trepton 
Marine  Terminal  operated  by  the  City  of  Trenton. 

Exhibit  No.  19  is  W.  S.  Curlett’s  Tariff  I.  C.  C.  733,  which 
covers  the  service  of  the  Port  of  Newark.  It  will  be  noted 
that  the  service  is  performed  only  on  traffic  handled  through 
the  piers,  terminals,  and  bulkheads,  both  owned  and  op¬ 
erated  by  the  City  of  Newark,  New  Jersey,  and  operate^  by 
the  rail  carriers.  The  service  is  not  performed  on  numerous 
commodities  as  specifically  shown  in  the  rule,  and  that  is 
on  pages  6  and  7  of  the  tariff  exhibit. 

Exhibit  No.  20  is  a  reproduction  of  the  consolidated 
freight  classification  No.  16,  Rule  No.  27,  which  relates  to 
loading  and  unloading  of  carload  freight.  This  exhibit  is 
self-explanatory. 

Mr.  Cousins.  Cross  examine. 

Mr.  Chaffee.  Before  we  get  into  cross  examination,  I 
do  not  know  whether  you  so  stated  or  not,  but  are  you  testi¬ 
fying  on  behalf  of  the  Pocahontas  Lines  as  well  as  the  other 
trunk  lines? 

The  Witness.  I  am  appearing  here  as  Mr.  Cousins*  wit¬ 
ness. 

Mr.  Cousins.  Mr.  Hodkinson  is  not  called  on  behalf  of 
any  other  railroad. 

Mr.  Chaffee.  He  is  on  the  stand  on  behalf  of  certain 
carriers  ? 

Mr.  Cousins.  He  is  called  to  the  witness  stand  by  me  with 
reference  to  the  Pennsylvania  Railroad. 

Mr.  Chaffee.  Is  he  purporting  to  speak  on  behalf  of  the 
Pocahontas  carriers? 

Exam.  Disque.  Anybody  can  use  his  testimony. 

Mr.  Cousins.  He  is  not  prepared  to  speak  on  behalf  of 
the  Pocahontas  carriers  or  any  other  carriers. 

Mr.  Chaffee.  All  right. 

Mr.  Cousins.  He  is  called  as  my  witness. 
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Q.  (By  Mr.  Chaffee).  On  your  Exhibit  No.  13,  did  you 
there  indicate  that  the  Chesapeake  and  Ohio  Railroad, 
which  you  show  as  one  of  the  official  territory  railroads 
serving  the  Port  of  Norfolk,  does  not  absorb  the  wharfage 
and  handling  charges  on  export  and  import  traffic  items  on 
the  several  pages  of  that  exhibit? 

A.  My  understanding  is  that  the  Chesapeake  and  Ohio 
did  not  absorb  any  incidental  charges  incurred  in  connec¬ 
tion  with  export  or  import  traffic  through  the  Port  of  Nor¬ 
folk. 

Q.  When  that  carrier  is  the  delivering  carrier? 

A.  Yes,  sir. 

Q.  So  that  as  a  practical  matter  the  Chesapeake  &  Ohio 
should  have  been  eliminated  from  your  Exhibit  No.  13? 

A.  If  it  does  not  show  the  exception  on  the  part  of  the 
C  &  0,  it  should  be  eliminated. 

Mr.  Chaffee.  I  can  not  find  the  exceptions  in  that  ex¬ 
hibit. 

Mr.  Cousins.  I  think  maybe  it  should. 

The  Witness.  Should  be  eliminated. 

Mr.  Cousins.  From  this  exhibit. 

Mr.  Chaffee.  It  is  all  right  to  name  the  Chesapeake  & 
Ohio  as  an  official  territory  carrier  serving  the  Port  of  Nor¬ 
folk  as  you  do  in  the  heading,  provided  there  is  some  in¬ 
dication  on  the  exhibit  that  these  various  absorptions  named 
in  the  several  items  do  not  apply  for  account  of  that  car¬ 
rier. 

The  Witness.  In  the  absence  of  the  limitation  as  far  as 
the  C  &  0  is  concerned,  I  agree  that  the  C  &  0  should  be 
eliminated  from  the  heading  of  the  exhibit. 

Mr.  Chaffee.  That  is  all.  Thank  you. 

Mr.  MacGuineas.  Are  the  carriers  through  cross  exam¬ 
ining  their  witness? 

Exam.  Disque.  Yes.  You  may  proceed. 

Cross  Examination. 

Q.  (By  Mr.  MacGuineas).  Mr.  Hodkinson,  you  stated 
that  in  general  these  unloading  privileges,  as  you  term 
them,  are  accorded  only  at  railroad  piers.  What  do  you 
mean  by  a  railroad  pier? 


249 


A.  A  pier  operated  under  the  direct  supervision  of  the 
railroad  or  its  accredited  agent.  I  do  not  mean  a  pier  that 
is  operated  by  the  owner  of  the  traffic. 

Q.  Do  you  know  who  is  operating  the  Canton  Railroad 
pier  at  Baltimore? 

A.  I  do  not  know. 

Q.  You  do  not  know? 

A.  No. 

Q.  Would  it  surprise  you  to  know  that  the  Army  is  oper¬ 
ating  that  pier  right  now? 

A.  I  absolutely  do  not  know  anything  about  the  situation 
at  Canton. 

Exam.  Disque.  You  could  not  handle  this  traffic  over  your 
own  piers  at  Norfolk.  So  what  have  you  got  to  say  about 
that? 

The  Witness.  I  beg  your  pardon? 

Exam.  Disque.  You  could  not  handle  this  traffic  over 
your  own  accredited  piers.  There  is  a  little  too  much  of  it. 

The  Witness.  That  is  an  operating  matter  I  have  not 
touched  on,  Mr.  Examiner. 

Q.  (By  Mr.  MacGuineas).  And  furthermore,  Mr.  Hod- 
kinson,  a  considerable  number  of  these  tariffs  specifically 
provide  that  they  shall  be  applicable  to  traffic  moving  over 
Army  Bases,  do  they  not? 

A.  Not  as  far  as  the  application  of  the  export  rates  are 
concerned. 

Exam.  Disque.  Is  there  an  overcharge  then?  If  the  tar¬ 
iff  says  that  the  rates  will  apply  to  Army  bases,  why  do  you 
not  apply  the  export  rate  to  this  Army  Base? 

The  Witness.  We  have  applied  the  export  rate,  Mr.  Ex¬ 
aminer. 

Exam.  Disque.  I  think  Major  Heimbaugh  read  a  tariff 
yesterday  which  says  that  the  rate  shall  apply  to  Army 
bases  on  export  traffic. 

Mr.  Cousins.  And  I  think  he  admitted  at  the  time  that 
those  rates  were  being  applied. 

The  Witness.  Those  are  the  rates  we  are  applying,  as 
far  as  I  know. 

Exam.  Disque.  But  no  allowance  is  made.  All  right. 
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Q.  (By  Mr.  MacGuineas).  Mr.  Hodkinson,  do  yonr  ex¬ 
hibits  demonstrate  that  the  cost  of  unloading  at  the  piers 
at  Baltimore  over  the  Canton  Railroad  piers  is  included 
within  the  line  haul  rate? 

A.  Within  the  limitations  laid  down  in  the  tariff,  that 
is  correct. 

Q.  And  it  is  also  true,  is  it  not,  that  your  line  haul  tariffs 
incorporate  the  terminal  operations  by  the  omnibus  rule? 

A.  That  is  correct. 

Q.  So  that  in  effect  your  line  haul  tariffs  do  hold  out  to 
shippers  that  if  they  export  through  the  designated  port 
referred  to  in  the  tariff  they  will  receive  shipside  delivery 
when  that  is  provided  for  in  the  terminal  tariff,  is  that  so  ? 

A.  Provided  there  is  no  interference  with  the  railroad 
operations. 

Q.  Your  tariff  does  not  say  that,  does  it?  I  am  asking 
you  what  your  tariff  provides. 

A.  The  tariff  provides  that  no  allowance  will  be  made  to 
the  owners  of  the  property  specifically  at  some  points. 

Q.  I  am  talking  about  what  rates  you  hold  out  to  the 
shipper. 

A.  The  export  rates  to  the  shippers? 

Q.  Yes. 

A.  So  long  as  he  does  not  operate  the  pier. 

Q.  The  tariff  does  not  say  that,  does  it? 

A.  It  says,  railroad  operated  piers.  I  read  into  the  rec¬ 
ord  the  piers  over  which  this  allowance  or  this  practice 
would  be  applicable. 

Q.  Your  Norfolk  tariffs  do  not  say  “railroad  operated 
piers”,  do  they? 

Exam.  Disque.  You  are  talking  now  about  the  tariff 
which  makes  the  allowance? 

Mr.  MacGuineas.  Yes.  The  terminal  tariff  which  is  in¬ 
corporated  into  your  line  haul  tariffs. 

Exam.  Disque.  Let  us  see  how  it  reads. 

The  Witness.  The  tariffs  specifically  name  the  piers  and 
those  piers  are  operated  by  the  railroads  or  their  accredited 
agents. 
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Q.  (By  Mr.  MacGuineas).  All  the  tariff  says  is  Trans¬ 
port  Trading  and  Terminal  Corporation,  for  example? 

A.  Yes. 

Q.  Or  Imperial  Tobacco  Warehouse. 

A.  There  is  no  longer  any  Transport  Trading  and  Ter¬ 
minal  Company  operating  a  pier. 

Q.  I  am  asking  you  what  the  tariff  says. 

A.  The  tariff  says  that  but  as  a  practical  matter  they  are 
not  operating  the  pier. 

Exam.  Disque.  You  mean  the  tariff  can  not  apply  to 
something  that  is  not  in  existence? 

The  Witness.  Exactly. 

Exam.  Disque.  Why  have  you  not  provided  facilities 
for  handling  this  great  volume  of  traffic? 

The  Witness.  You  will  have  to  ask  an  operating  man 
that  question,  Mr.  Examiner. 

Q.  (By  Mr.  MacGuineas).  Mr.  Hodkinson,  you  do  not 
know  what  actual  services  are  being  performed  or  in  the 
alternative  for  which  the  railroads  are  making  allowances 
to  the  Army  on  Army  traffic  at  other  ports,  do  you? 

A.  Not  specifically.  I  understand  at  various  ports  the 
Army  is  operating  piers  which  is  not  exactly  the  situation 
at  Norfolk. 

Q.  You  do  not  know  what  the  actual  situation  is  at  those 
operations,  do  you? 

A.  Not  of  my  own  knowledge,  but  I  have  been  advised 
that  there  are  other  piers  that  are  operated  by  the  Army 
in  connection  with  which  they  do  not  get  any  allowance  any 
more  than  they  get  at  Norfolk. 

Q.  Have  you  also  been  advised  there  are  piers  operated 
by  the  Army  where  the  Army  is  unloading  the  cars  and  is 
getting  an  allowance  from  the  carriers? 

A.  I  have  heard  rumors  to  that  effect.  I  do  not  know 
how  true  they  are. 

Q.  All  your  information  about  actual  port  operation  is 
rumor,  is  it  not,  Mr.  Hodkinson? 

Mr.  Cousins.  I  object,  Mr.  Examiner.  I  put  Mr.  Hod¬ 
kinson  on  to  testify  solely  to  the  tariffs  and  not  with  respect 
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to  practices.  He  will  be  followed  by  a  witness  who  will 
have  some  greater  familiarity  with  practices. 

Mr.  MacGuineas.  Your  witness  has  made  some  state¬ 
ments  about  what  is  going  on  at  the  other  piers.  I  want  to 
bring  out  that  he  does  not  know  what  is  going  on  at  the 
other  piers.  That  is  true,  is  it  not,  Mr.  Hodkinson? 

The  Witness.  Yes. 

Mr.  Cousins.  I  am  perfectly  willing  to  have  Mr.  Hod¬ 
kinson ’s  testimony  on  this  restricted  to  the  tariffs. 

Q.  (By  Mr.  MacGuineas).  Do  you  know,  Mr.  Hodkinson, 
whether  the  allowance  for  terminal  services  which  is  pro¬ 
vided  in  the  Norfolk  tariffs  is  deducted  before  prorating? 

A.  I  know  positively  that  it  is  not,  so  far  as  the  trunk 
line  carriers  are  concerned. 

Q.  I  did  not  get  that. 

A.  It  is  not  so  far  as  the  trunk  line  carriers  are  con¬ 
cerned. 

Q.  How  do  you  know  that?  Do  you  actually  know  that 
yourself? 

A.  I  am  chairman  of  the  division’s  committee  for  the 
Trunk  Line  Association  and  that  is  among  my  other  duties. 
That  expense  is  not  prorated  between  the  line  haul  car¬ 
riers. 

Q.  You  mean  it  never  care  to  your  attention? 

A.  It  is  not  prorated  between  the  line  haul  carriers. 

Q.  The  usual  practice  is  to  deduct  the  terminal  charges 
before  prorating,  is  it  not? 

A.  Certain  terminal  charges,  but  not  these. 

Q.  What  about  the  unloading  charges  covered  by  the 
Southern  Railroad  tariffs. 

A.  I  am  not  testifying  as  to  those  tariffs. 

Q.  You  do  not  know  anything  about  them? 

A.  No,  sir.  I  am  talking  about  the  practice  of  the  trunk 
line  carriers. 

Q.  You  do  not  know  anything  about  what  happens  under 
the  Southern  tariffs,  do  you? 

A.  No,  I  do  not.  I  know  that  the  official  lines  do  not 
participate  in  it.  If  the  Southern  Lines  get  anybody  to 
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prorate  it,  they  do  not  get  the  Northern  Lines  to  participate 
in  it  to  any  extent. 

Q.  Mr.  Hodkinson,  yonr  testimony  speaks  at  some  length 
about  the  maintenance  of  the  port  differentials  by  the  rates? 

A.  Yes,  sir. 

Q.  That  port  differential  was  maintained  prior  to  1942, 
was  it  not? 

A.  Prior  to  1932. 

Q.  But  not  since? 

A.  Then  there  was  a  gap;  then  we  restored  the  port 
relationships,  using  Baltimore  as  the  basic  rate  as  con¬ 
trasted  with  New  York  prior  thereto. 

Q.  That  was  done  when? 

A.  That  has  been  continuous  since  1932. 

Q.  And  that  port  relationship  of  the  rates  took  into 
account  the  absorption  of  terminal  charges  at  Norfolk, 
did  it  not? 

A.  No,  sir.  It  took  into  account  the  export  or  the  im¬ 
port  rate  to  and  from  Norfolk  with  relation  to  the  other 
North  Atlantic  ports. 

Norfolk  was  placed  on  the  same  basis  as  Baltimore.  The 
Baltimore  rates  did  not  comprehened  any  terminals  at  Bal¬ 
timore. 

Q.  What  was  that  last  statement? 

A.  The  Baltimore  rates  did  not  comprehend  any  ter¬ 
minals  at  Baltimore. 

Q.  I  was  asking  you  about  Norfolk. 

A.  You  have  to  go  to  Baltimore  first,  because  Baltimore 
sets  the  pattern  for  Norfolk. 

Q.  You  say  the  Norfolk  rates  were  set  in  relation  to  the 
Baltimore  rates;  is  that  correct? 

A.  Yes,  sir. 

Q.  In  accordance  with  that  your  Norfolk  rates  were  set 
at  a  certain  level  that  included  to  the  extent  specified  in 
your  terminal  tariffs  the  performance  of  shipside  delivery, 
did  they  not? 

A.  They  included  this  wharfage  and  handling  performed 
under  the  limitations  of  the  tariff. 
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Q.  They  included  the  absorption  of  that  by  the  carrier? 

A.  Yes,  sir. 

Q.  Well,  now,  today  if  the  carriers  make  exactly  the  same 
allowance  to  the  Army  that  they  made  to  the  terminal  op¬ 
erators  here  in  Norfolk  before  1942,  that  would  not  upset 
your  differential,  would  it? 

A.  No ;  but  it  would  open  the  door  wide  for  similar  treat¬ 
ment  to  the  owners  of  property  that  likewise  operate  piers. 

Q.  But  you  agree  it  would  not  upset  your  differential? 

A.  It  would  not  upset  the  differential,  no. 

Mr.  MacGuineas.  That  is  all. 

Q.  (By  Mr.  Winn).  I  have  a  few  questions. 

Mr.  Hodkinson,  the  complaint  prays  that  as  an  alterna¬ 
tive  to  the  payment  of  an  allowance  to  the  complaint  that 
the  Commission  reduce  the  import-export  rates  to  and 
from  Norfolk  by  the  amount  of  the  allowance  sought  for 
wharfage  and  handling. 

If  the  rates  applicable  on  import-export  domestic  water 
traffic  were  reduced  by  an  amount  to  cover  this  terminal 
service,  would  that  have  any  adverse  effect  upon  rate  dif¬ 
ferential  adjustment  to  and  from  the  North  Atlantic  ports? 

A.  I  believe  it  would,  very  decidedly. 

Q.  Would  it  be  possible  to  have  the  line  haul  rate  to  Nor¬ 
folk  reduced  and  have  the  other  North  Atlantic  ports  con¬ 
tinue  their  higher  adjustment  on  competitive  traffic? 

A.  No,  sir. 

Q.  In  your  Exhibit  8,  page  7,  you  show  the  distances  to 
Norfolk  and  to  the  other  North  Atlantic  ports  from  rep¬ 
resentative  points  in  Official  Territory.  You  also  show  the 
average  rate. 

From  that  exhibit  it  appears  that  the  distances  to  Nor¬ 
folk  from  representative  points  in  Official  Territory  are 
838  miles  as  compared  with  804  miles  to  New  York. 

A.  Yes,  sir. 

Q.  So  that  the  distance  to  Norfolk  is  greater  than  the 
distance  to  New  York? 

A.  Prom  these  106  base  points. 

Q.  From  the  base  points? 

A.  Yes,  sir. 
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Q.  In  spite  of  that  greater  distance  to  Norfolk,  Norfolk 
actually  enjoys  today  lower  rates  than  New  York,  does  it 
not? 

A.  Yes,  sir. 

Q.  The  comparison  of  rates  and  distances  that  we  have 
jnst  had  between  Norfolk  and  New  York  shows  the  same 
results  when  you  use  Baltimore  and  Philadelphia,  is  that 
not  true? 

A.  As  far  as  distance  is  concerned,  Baltimore  has  a  lower 
distance. 

Q.  So  that  in  spite  of  distance,  Norfolk  now  has  more 
favorable  rates  than  the  other  North  Atlantic  ports? 

A.  Distance  considered,  yes. 

Q.  Distance  considered? 

A.  Yes,  sir. 

Q.  If  those  present  favorable  rates  to  and  from  Norfolk 
were  reduced,  that  advantage  would  be  increased,  would  it 
not? 

A.  Oh,  yes. 

Q.  (By  Mr.  Mac  Guineas).  Along  the  line  of  your  testi¬ 
mony  which  you  have  just  given,  if  the  line  haul  rates  were 
reduced  only  by  the  allowance  which  is  now  provided  in 
the  tariff  for  unloading  services  at  the  terminals  and  that 
obligation  of  the  carriers  were  eliminated,  there  would  not 
be  any  decrease  in  the  net  overall  cost  to  the  shippers  for 
exporting  through  Norfolk,  would  there? 

A.  You  have  to  think  of  the  whole  picture  at  Baltimore. 
You  have  a  separation — 

Q.  Answer  the  question. 

A.  I  can  not  answer  your  question  “yes”  or  “no”.  If 
Baltimore  is  going  to  have  a  separation  of  the  line  haul 
and  the  terminal  charges,  we  would  be  faced  with  the  same 
situation  for  the  other  ports. 

As  I  mentioned  about  New  York,  we  have  terminal 
charges  at  New  York  that  are  somewhat  in  excess  of  the 
terminal  charges  at  Norfolk.  That  would  mean  the  line 
haul  rates  to  New  York  would  be  reduced,  and  you  would 
have  the  same  propositions  right  on  up  the  coast. 
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Q.  Mr.  Hodkinson,  let  ns  confine  ourselves  to  the  cost 
to  the  shipper  who  is  exporting  through  Norfolk. 

Under  the  existing  tariffs  the  shipper  pays  the  line 
haul  rate  only  and  get  shipside  delivery,  does  he  not,  sub¬ 
ject  to  exceptions? 

A.  Subject  to  exceptions,  yes,  sir. 

Q.  If  you  reduced  your  line  haul  tariff  by  the  amount 
of  those  terminal  allowances  and  imposed  those  upon  the 
shipper  separately,  the  overall  cost  to  the  shipper  export¬ 
ing  through  Norfolk  would  be  just  the  same  as  it  is  now? 

A.  That  is  assuming  the  terminal  expenses  remained  the 
same.  They  might  go  up  or  down. 

Q.  If  they  go  up  or  down,  no  matter  who  performs  them? 

A.  If  they  go  down,  then  he  is  that  much  ahead  again. 

Q.  Subject  to  the  fluctuation  in  the  cost  of  the  perform¬ 
ance  of  that  service,  the  overall  cost  to  the  shipper  through 
Norfolk  is  the  same  under  either  rate  structure,  is  it  not? 

A.  If  the  terminal  expense  remains  the  same,  the  overall 
cost  would  be  the  same,  yes,  sir.  But  it  goes  a  little  further. 
You  can  not  stop  this  thing  at  the  Port  of  Norfolk  if  you 
are  talking  about  the  separation  of  line  haul  and  terminal 
charges.  You  have  to  go  to  Baltimore.  The  Baltimore 
rate  applies  to  points  inland.  It  is  exactly  the  same  as  the 
domestic  basis.  If  there  is  going  to  be  separation  of  line 
haul  and  terminal  rates,  God  knows  where  the  adjustment 
would  end. 


Q.  Mr.  Hodkinson,  is  it  not  true  that  basically  your  ex¬ 
port  rates  were  set  with  regard  to  the  entire  cost  to  the 
shipper  of  a  movement  to  the  foreign  port;  that  is,  with  re¬ 
gard  both  to  the  rail  and  to  the  ship  movement? 

A.  No,  sir,  that  is  not  the  case  at  all.  After  the  port 
relationship  had  been  destroyed  by  the  Commission’s  pre¬ 
scription  of  class  rate  in  Docket  15879,  it  became  apparent 
that  it  was  highly  desirable  not  only  from  the  railroads’ 
but  from  the  shippers’  standpoint  to  restore  the  port  rela¬ 
tionships.  Baltimore  was  selected  as  the  representative 
point  on  which  to  build  this  new  plan,  principally  because 
of  its  shorter  mileage. 
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You  will  note  on  page  7  of  my  Exhibit  8  that  Baltimore 
has  the  shortest  average  distance  of  any  of  the  ports. 

The  only  cases  where  Baltimore  did  not  make  the  rates 
are  places  in  Michigan  where  New  York  controlled  the  sit¬ 
uation. 

We  considered  Baltimore  with  exactly  the  same  rates 
that  applied  on  domestic  traffic,  and  from  that  we  built  up 
New  York  and  Philadelphia  to  maintain  the  port  relation¬ 
ship  in  so  far  as  Boston  and  Norfolk  were  concerned  and 
Boston  with  regard  to  New  York  and  Norfolk  with  regard 
to  Baltimore. 

Q.  With  respect  to  the  inland  rates  to  Norfolk,  the  con¬ 
trolling  factor  in  their  determination  is  to  maintain  the 
differential  in  terms  of  the  inland  rates  to  Baltimore,  is 
that  not  true? 

A.  It  is,  with  regard  to  the  Baltimore  situation.  That  is, 
to  bring  to  substantial  parity  Norfolk  with  Baltimore. 

Q.  So  that  the  exact  mileage  from  an  inland  point  is  not 
the  controlling  factor  in  the  setting  of  the  rate  to  Norfolk? 

A.  I  did  not  claim  it  was. 

Q.  I  am  asking  you. 

A.  It  was  a  controlling  factor  in  determining  the  reason¬ 
ableness  of  that  particular  rate. 

Q.  Within  the  limits  of  reasonableness,  your  rate  is  set 
with  reference  to  maintaining  the  Baltimore  differential? 

A.  The  Baltimore  relationship. 

Q.  Rather  than  the  exact  mileage  or  distance? 

A.  Yes,  but  in  doing  that  the  Port  of  Norfolk  has  had 
a  greater  reduction  under  the  domestic  rate  than  any  other 
port,  Baltimore  being  practically  on  the  domestic  basis. 

Mr.  MacGuineas.  That  is  all. 

Q.  (By  Mr.  Winn).  Mr.  Hodkinson,  this  differential  ad¬ 
justment  of  rates  to  the  North  Atlantic  ports — is  it  a  com¬ 
petitive  adjustment  which  disregards  the  variations  in 
service  rendered  at  the  different  ports? 

A.  I  would  say  that  it  is  necessarily  so. 

Q.  Its  purpose  is  to  create  an  overall  competitive  rela¬ 
tionship  rather  than  to  reflect  slight  or  even  substantial 
variations  in  the  operations  at  different  ports? 
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A.  That  is  correct 

Q.  If  we  should  separate  the  line  haul  and  terminal 
factors,  and  the  terminal  factors  shonld  vary  from  port  to 
port,  how  could  you  maintain  stability  in  that  differential 
adjustment? 

A.  I  do  not  see  how  you  could,  and,  furthermore,  you 
would  be  faced  with  reductions  in  your  domestic  rates  at 
points  just  short  of  the  ports. 

Q.  You  would  have  Fourth  Section  problems  there  ? 

A.  Yes,  sir. 

Mr.  Winn.  At  this  point  in  the  record,  Mr.  Examiner,  I 
wish  to  cite  decision  of  the  Commission  in  Wharfage 
Charges  at  Atlantic  and  Gulf  Ports,  93  I.  C.  C.  609,  157 
I.  C.  C.  633,  where  the  Commission  investigated  the  ques¬ 
tion  of  separating  the  terminal  and  line  haul  factors  at 
length,  went  into  the  advantages  and  disadvantages  at  great 
length,  and  concluded  that  they  should  not  be  separated. 

That  is  all  I  have. 

Mr.  MacGuineas.  I  have  one  further  question  in  con¬ 
nection  with  your  answer  to  Mr.  Winn. 

Q.  (By  Mr.  MacGuineas).  As  I  understood  you,  you 
stated  that  a  separation  of  the  line  haul  export  rate,  break¬ 
ing  that  down  into  just  the  rate  plus  a  separate  charge  for 
your  terminal  services  would  affect  your  domestic  rates. 

•  I  do  not  understand  how  that  is  so.  You  have  different 
rates  now  for  domestic  and  export  traffic,  do  you  not? 

A.  Not  at  Baltimore  and  not  at  New  York,  from  quite 
a  number  of  points. 

Q.  But  you  do  at  Norfolk? 

A.  Oh,  yes. 

Mr.  MacGuineas.  That  is  alL 
(Witness  excused.) 

Mr.  Winn.  Mr.  Examiner,  the  parties  have  kindly  co¬ 
operated  with  me  and  have  allowed  me  to  put  on  my  witness 
for  the  Port  of  New  York  Authority  at  this  point.  I  do  not 
believe  he  will  take  more  than  fifteen  minutes. 

I  will  call  Mr.  Laux. 

Edwabd  K.  Laux,  was  sworn  and  testified  as  follows : 

Direct  Examination. 

•  •  • 
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Q.  What  is  the  interest  of  the  Port  of  New  York  Au¬ 
thority  in  this  proceeding? 

A.  The  Port  Authority  is  authorized  by  statute  to  inter¬ 
vene  in  any  proceeding  affecting  the  commerce  of  the  Port 
of  New  York,  and  the  Port  Authority  has  the  duty  of  pro¬ 
tecting  New  York  in  its  competition  with  other  ports,  in¬ 
cluding  Norfolk. 

The  Port  of  New  York  is  in  keen  and  substantial  competi¬ 
tion  with  the  Port  of  Norfolk  and  with  all  other  North 
Atlantic  ports  and  Gulf  ports  in  the  handling  of  export, 
import,  coastwise  and  intercoastal  traffic. 

The  level  of  rail  rates  to  and  from  New  York  and  to  and 
from  the  other  ports  are  import  factors  in  this  competition. 
The  advantages  of  one  port  in  rates  operates  to  divert  to 
that  port  traffic  which  would  normally  move,  and  in  the 
past  has  moved,  through  New  York. 

The  present  complaint  asks,  among  other  things,  that  the 
level  of  the  line-haul  rates  on  export,  import,  coastwise  and 
intercoastal  traffic  to  and  from  Norfolk  be  reduced,  and  the 
Port  of  New  York  has  a  vital  interest  in  the  issue  whether 
Norfolk  rates  should  be  so  reduced. 

Q.  Please  state  the  position  of  the  Port  Authority  in 
regard  to  the  complaint. 

A.  The  Port  Authority  takes  no  position  with  regard 
to  the  reparation  award  sought  by  the  complainant.  It 
likewise  takes  no  position  with  respect  to  allegation  that 
the  failure  of  the  railroads  to  pay  an  allowance  for  wharf¬ 
age  and  handling  at  the  government-owned  Army  Base 
Piers  1  and  2  at  Hampton  Boads,  Virginia,  is  in  violation 
of  the  Interstate  Commerce  Act.  However,  we  do  oppose 
the  alternative  prayer  of  the  complaint  that  rates  be  es¬ 
tablished  covering  separately  wharfage  and  handling  and 
that  the  line-haul  rates  to  and  from  Norfolk  be  reduced  by 
the  amount  of  the  separate  terminal  charges  so  established. 

It  is  our  fear  that  should  rates  be  established  on  the 
basis  sought,  it  will  have  a  tendency  to  break  down  the 
application  of  uniform  rates  to  and  from  port  districts. 

We  feel  certain  that  were  rates  constructed  by  deducting 
from  the  line-haul  rates  to  and  from  Norfolk  the  rate  in 
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cents  per  100  pounds  for  wharfage  and  handling,  a  calami¬ 
tous  situation  would  ensue  and  an  anomalous  basis  of  rates 
would  crop  up  in  application  to  and  from  the  entire  North 
Atlantic  range  of  ports. 

The  rate  structures  to  and  from  the  North  Atlantic 
range  of  ports  include  all  ports  from  Hampton  Roads, 
Virginia  to  Portland,  Maine  and  are  on  a  definite  port 
relationship.  Competition  for  shipping  off  shore,  coastwise, 
intercoastal,  canal  and  lake  from  and  to  these  ports  has 
been  keen  for  years  and  the  present  rate  structures  have 
played  a  very  prominent  part  with  regard  to  the  commerce 
to  and  from  the  ports. 

It  is  natural  that  any  change  in  the  line  haul  rates  to 
and  from  Hampton  Roads  ports  would  spread  to  New  York 
and  to  other  North  Atlantic  ports.  This  situation  could 
not,  in  our  opinion,  be  avoided. 

Consequently  any  proposed  change  in  the  rate  levels  to 
and  from  the  Hampton  Roads  ports  would  force  immediate 
action  on  our  part  to  have  a  relative  adjustment  in  the 
scale  of  rates  that  now  apply  to  and  from  the  Port  of  New 
York. 

One  of  the  primary  advantages  of  the  one-factor  method 
of  stating  rates  to  and  from  the  ports  is  the  stability  and 
fair  relationship  between  the  ports  which  can  be  main¬ 
tained.  Where  terminal  charges,  such  as  wharfage  and 
handling,  are  separately  stated  an  element  of  instability  is 
introduced,  and  flexibility  of  service  destroyed,  and  the 
task  of  maintaining  fair  competitive  rates  as  between  the 
ports  is  made  much  more  difficult  or  impossible.  It  is  the 
total  charge  to  or  from  shipside  in  which  a  shipper  is  in¬ 
terested.  If  terminal  charges  are  to  be  separated  out  of  the 
present  one-factor  rates,  there  will  inevitably  be  changes 
in  these  separately  stated  terminal  charges  from  time 
to  time,  and  each  port  will  seek  to  gain  a  competitive  ad¬ 
vantage  by  reductions  in  these  separate  terminal  charges. 
The  port-differential  relationships  which  have  generally 
been  maintained  for  many  years  might  well  be  destroyed  if 
the  important  terminal  charges  are  separately  stated  and 
subject  to  manipulation. 
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The  subject  of  rates  and  differentials  applicable  to  im¬ 
port  and  export  and  other  water  traffic,  also  their  applica¬ 
tion  to  include  full  services  to  and  from  shipside,  have 
been  considered  by  the  Commission  since  the  early  days 
and  invariably  no  changes  in  the  present  general  practices 
were  recommended. 

It  is  quite  obvious,  in  our  opinion,  that  the  rate  structure 
in  effect  today  includes  the  complete  service  and  any  at¬ 
tempt  to  break  the  rate  structure  down  to  separate  any 
particular  part  of  the  service  would  be  detrimental  to  the 
interests  of  the  port  and  shippers  there,  the  steamship 
lines  and  also  the  carriers. 

Lighterage  services  and  unloading  of  freight  from  and 
to  railroad  cars,  also  lighters,  at  and  within  New  York 
lighterage  limits  has  been  performed  under  the  provisions 
of  the  tariffs  of  railroad  and  coastwise  lines  and  other 
types  of  carriers  over  a  period  of  many  years,  almost  a 
century.  Typical  of  the  tariff  arrangement  is  Trunk  Line 
Tariff  Bureau  I.  C.  C.  A-9788  issued  by  Agent  W.  S.  Curlitt. 
Over  all  these  years  during  which  freight  rates  were  re¬ 
vised  tariffs  of  the  carriers  continued  to  hold  out  to  the 
public  these  lighterage  services,  also  loading  and  unloading 
as  included  in  the  rates.  Hence  it  must  be  presumed  that 
the  freight  rates  were  made  to  include  the  delivery  to 
or  receiving  from  steamships.  In  no  sense  is  it  a  free 
service. 

Mr.  Winn.  Cross  examine. 

Cross  Examination. 

Q.  (By  Mr.  MacGuineas).  As  I  understand  it,  Mr.  Laux, 
you  have  no  interest  in  this  case  at  all  except  that  you 
oppose  a  breakdown  into  a  separate  line  haul  charge  and 
a  separate  terminal  charge? 

A.  That  is  correct. 

Mr.  MacGuineas.  No  further  questions. 

Exam.  Disque.  That  is  all. 

(Witness  excused.) 

Exam.  Disque.  We  will  recess  until  1 :15. 

(At  12:00  noon,  hearing  adjourned  until  1:15  p.m.) 
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Afternoon  Session  1:15  P.  M. 

Exam.  Bisque.  The  hearing  will  be  resumed. 

E.  S.  Neilson,  was  sworn  and  testified  as  follows: 

Direct  Examination.  •  •  # 

Q.  Will  you  please  explain  the  historical  background  of 
the  practice  of  loading  and  unloading  freight  at  North  At¬ 
lantic  ports? 

A.  The  loading  and  unloading  of  cars  by  railroads  con¬ 
taining  water-borne  freight  at  seaboard  piers  at  North  At¬ 
lantic  ports  has  existed  for  a  good  many  years,  and  I  believe 
prior  to  the  time  of  any  railroad  officers  now  alive.  This 
practice  is  believed  to  have  originated  at  the  outgrowth  of 
competition  with  the  Coastwise  Steamship  Lines  in  the 
early  days  of  the  railroads,  and  also  as  an  outgrowth  of  the 
lighterage  service  performed  at  various  ports  but  on  a 
larger  scale  at  New  York  than  the  other  ports.  If  the  ship 
docks  at  a  railroad  pier,  it  is  more  economical  to  unload  the 
car  than  to  perform  lighterage  to  alongside  the  ship. 

It  has  always  been  the  effort  of  the  railroads  serving 
the  various  North  Atlantic  ports  to  keep  them  related  as 
to  cost  of  service  through  such  ports  on  the  long  established 
port  relationships.  Sometimes  the  method  of  delivery  made 
it  difficult  to  maintain  these  relationships  on  a  handling 
charge  which  varied  according  to  the  place  and  method 
of  delivery,  and  I  believe  the  loading  and  unloading  by  the 
railroad  has  been  influenced  considerably  by  this  effort  to 
maintain  port  relationship. 

A  practical  reason  for  performing  the  service  was  that 
in  most  cases  neither  the  shipper  nor  the  receiver  was 
present  at  the  port  to  handle  the  transshipping  arrange¬ 
ments.  This  is  true  especially  in  cases  where  through  ex¬ 
port  or  import  bills  of  lading  had  been  issued.  The  is¬ 
suance  of  through  export  and  import  bills  of  lading  is  a 
practice  of  many  years’  standing,  antedating  by  many  years 
the  first  World  War.  Further,  it  is  desirable  in  order  to 
prevent  pilferage,  and  so  forth,  to  confine  the  pier  opera¬ 
tions  to  as  few  people  and  organizations  as  possible.  Also 
there  are  times,  particularly  on  freight  to  be  delivered  to 
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ships,  when  the  railroad  in  order  to  release  cars  desires  to 
unload  on  pier  awaiting  arrival  of  ship. 

At  the  ports  of  sonth  of  New  York  where  a  much  greater 
percentage  of  ships  dock  at  railroad  piers,  the  practice  is 
for  the  vessels  to  handle  between  hold  and  pier,  and  the 
railroad  between  car  and  pier.  However,  where  freight 
may  be  placed  by  ship’s  tackle  in  an  open  car  or  removed 
by  ship’s  tackle  from  an  open  car,  it  is  not  the  practice  for 
the  railroads  to  assume  any  part  of  the  loading  or  unload¬ 
ing. 

This,  as  a  whole,  has  provided  the  most  practicable  and 
efficient  method  of  handling  water-borne  freight. 

Q.  Has  there  been  any  restriction  of  the  loading  practice 
to  railroad  or  other  types  of  piers? 

A.  Yes.  Originally  the  practice  of  free  loading  and  un¬ 
loading  was  accorded  only  at  the  railroad  piers  for  the 
reasons  already  mentioned,  and  although  the  practice  has 
been  somewhat  expanded  at  North  Atlantic  ports,  it  is  still 
restricted  in  principle  to  railroad  piers.  By  this  I  mean 
piers  operated  by  the  railroads,  or  public  piers  designated 
by  the  railroads  in  their  tariffs  to  supplement  railroad 
facilities,  where  the  latter  are  inadequate  to  handle  railroad 
freight  interchanged  with  vessels.  For  example,  at  Balti¬ 
more,  where  the  several  railroads  have  adequate  pier  facili¬ 
ties,  the  practice  is  restricted  to  railroad  piers,  and  the  rail¬ 
roads  do  not  load  or  unload  freight  on  other  piers.  At 
Wilmington,  Delaware,  and  Camden,  New  Jersey,  the  rail¬ 
roads  use  only  the  municipal  piers,  and  the  practice  is  ac¬ 
corded  only  to  freight  moving  over  those  facilities.  At 
Philadelphia,  where  railroad  facilities  are  inadequate,  the 
tariff  provisions  are  broader,  including  railroad,  steam¬ 
ship,  and  other  public  piers,  but  the  tariffs  specifically  ex¬ 
clude  “piers  controlled  by  the  owners  of  the  traffic.” 

Q.  In  a  general  way  explain  any  qualifications  or  limita¬ 
tions  contained  in  the  tariffs  in  respect  to  the  loading  and 
unloading  practice. 

A.  In  providing  for  the  loading  and  unloading  of  water¬ 
borne  freight  the  port  tariffs  carry  and  have  always  car¬ 
ried  certain  limitations  or  restrictions. 
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For  illustration : 

(a)  At  piers  where  open  cars  can  be  placed  alongside 
of  ship  the  ship  loads  and  unloads  the  car  as  the  car  is 
a  convenient  place  to  pick  up  or  place  the  freight. 

(b)  Generally  speaking  bulk  freight,  heavy  articles  ex¬ 
ceeding  3  tons  in  weight,  and  liquids  moved  in  tank  cars, 
are  not  accorded  loading  and  unloading  service.  The  ship¬ 
pers  must  make  their  own  arrangements  and  the  railroads 
assume  no  part  of  the  expense. 

(c)  To  be  entitled  to  this  privilege  the  freight  must  move 
in  road  haul  service  at  a  minimum  rate  of  10  cents  per 
100  pounds. 

(d)  The  handling  service  is  actually  performed  by  the 
railroads,  either  through  employees  or  agents,  and  not  by 
the  shipper  in  consideration  of  an  allowance.  At  most  of 
the  North  Atlantic  Ports  the  tariffs  contain  merely  the 
obligation  to  provide  the  service,  and  say  nothing  about 
cost  or  compensation  as  this  is  unnecessary  when  the  rail¬ 
road  either  performs  with  its  own  employees  or  contracts 
with  some  stevedoring  organization  to  do  it.  The  tariff 
situation  at  Norfolk  has  followed  a  somewhat  different 
course  as  the  practice  resulted  from  the  absorption  of  the 
charges  of  the  Norfolk  &  Portsmouth  Belt  Line  Railroad, 
and  somewhat  similar  language  crept  into  the  tariffs  when 
the  practice  was  extended  to  other  piers  served  by  the 
individual  lines.  Nevertheless,  the  payments  made  to  pub¬ 
lic  pier  operators  at  Norfolk  are  not  allowances  and  should 
not  be  so  characterized.  It  is  the  amount  of  compensation 
paid  by  the  railroad  to  the  pier  operator  acting  as  its  agent, 
and  reference  to  the  absorption  of  60  cents  per  ton  for 
loading  or  unloading  is  necessary  only  to  restrict  the  cost. 

(e)  As  already  mentioned,  the  privilege  is  restricted  to 
certain  piers  which  the  railroads  have  designated  as  ade¬ 
quate  to  meet  their  needs  and  is  not  accorded  on  piers  of 
the  owners  of  the  freight.  Incidentally,  when  the  owner 
moves  his  freight  through  his  own  facility  it  is  usually  to 
get  some  service  the  railroad  or  Public  Pier  does  not  per¬ 
form  or  to  secure  storage  at  less  than  railroad  charges. 
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At  Baltimore,  where  the  railroad  piers  accommodate  by 
far  the  greatest  part  of  the  water-borne  freight,  the  practice 
is  confined  largely  to  railroad  piers,  and  the  Interstate  Com¬ 
merce  Commission  in  the  McCormick  Warehouse  Case,  148 
I.  C.  C.  299,  declined  to  permit  the  extension  of  this  loading 
and  unloading  to  the  piers  of  the  Terminal  Warehouse 
Company.  At  Philadelphia,  as  previously  stated,  the  tariff 
specifically  excludes  “  Piers  controlled  by  the  owners  of 
the  traffic.” 

As  a  matter  of  principle  the  railroads  have  excluded  from 
this  privilege  freight  passing  through  space  leased  to  ship¬ 
pers  or  receivers  on  the  piers  at  Baltimore,  Philadelphia, 
and  Municipal  piers  at  Camden,  New  Jersey,  and  Wilming¬ 
ton,  Delaware. 

Q.  Please  state  when  the  loading  privilege  was  estab¬ 
lished  at  Norfolk  and  explain  its  origin. 

A.  I  have  no  records  showing  that  the  enormous  volume 
of  business  passing  through  the  Army  Base  at  Norfolk 
in  World  War  I  was  handled  differently  than  now,  that  is, 
the  Government  assumed  the  cost  of  unloading  or  loading 
the  freight  cars.  While  I  had  no  hand  in  it,  my  belief  from 
a  review  of  records  is  that  the  practice  of  paying  1  cent  per 
100  pounds  wharfage  and  3  cents  per  100  pounds  for  loading 
or  unloading  had  its  inception  in  efforts  to  develop  or  retain 
post  war  traffic.  The  origin  of  the  3  cents  per  100  pounds 
handling  charge,  so  far  as  I  can  find,  first  appeared  in  a 
tariff  issued  by  A.  R.  King,  Port  Director,  Port  Commis¬ 
sion  of  Norfolk,  Virginia,  namely,  A.  R.  King’s  I.  C.  C.  No. 
1,  effective  November  1, 1920.  This  tariff  was  headed  “City 
of  Norfolk,  Virginia”  in  large  type  and  in  parenthesis 
“Port  Commission  of  Norfolk,  Virginia”  in  large  type 
below  which  the  words  “Municipal  Terminals”  appeared, 
and  applied  to  export  and  outbound  coastwise,  and  import 
and  inbound  coastwise  freight.  Various  other  charges  were 
shown  along  with  the  3  cent  per  100  pounds  loading  and 
unloading  of  freight  cars  on  piers.  These  charges  subse¬ 
quently  appeared  in  the  Norfolk  &  Portsmouth  Belt  Line 
Railroad  Tariff  I.  C.  C.  57,  effective  April  2,  1921,  and  the 
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New  York,  Philadelphia  &  Norfolk  Railroad  Tariff  L  C.  C. 
3328,  effective  April  15, 1921,  provided  that  on  export  and 
import  freight  to  or  from  points  beyond  Buffalo,  Pitts¬ 
burgh,  and  other  Trunk  Line  termini  the  freight  rate  would 
include  1  cent  for  wharfage  and  3  cents  per  100  pounds  for 
handling,  but  would  not  apply  on  freight  in  open  cars. 
From  this  it  is  my  belief  the  method  of  assuming  the  cost  of 
loading  or  unloading  at  the  various  terminals  had  its  incep¬ 
tion  as  indicated. 

I  am  further  under  the  impression  this  was  done  for  two 
reasons : 

(1)  To  meet  the  competitive  situation  at  Newport  News, 
Virginia; 

(2)  To  meet  the  situation  at  other  North  Atlantic  Ports, 
thus  making  the  Municipal  Terminal,  which  apparently 
embraced  also  the  Army  Base,  competitive  for  the  post  war 
commercial  freight. 

Q.  Please  explain  further  the  development  of  extension 
of  the  practice  at  Norfolk. 

A.  In  1925  the  Pennsylvania  Railroad  entered  into  a 
contract  with  the  Norfolk  Tidewater  Terminal,  then  operat¬ 
ing  the  Army  Base  as  a  public  pier  facility,  whereby  the 
Terminal  acted  as  agent  for  the  railroad  in  providing  and 
operating  a  railroad  facility. 

The  Pennsylvania  Railroad  had  no  pier  facility  of  its 
own  in  Norfolk  and  it  desired  to  provide  a  service  which 
would  be  attractive  to  shippers  and  to  secure  an  agent  to 
solicit  the  movement  of  water-borne  freight  via  the  railroad. 
In  lieu  of  the  usual  form  of  rental,  the  railroad  undertook 
to  pay  the  Terminal  20  cents  per  ton  on  railroad  freight 
moving  over  the  pier.  This  payment  was  termed  compen¬ 
sation  for  wharfage.  The  railroad  also  employed  the  Ter¬ 
minal  to  load  freight  to  and  from  cars,  and  the  compensa¬ 
tion  fixed  for  this  service  was  60  cents  per  ton. 

The  arrangement  with  the  Tidewater  Terminal  continued 
until  July  1, 1940,  when  the  Army  Base  was  taken  over  by 
the  Transport  Trading  and  Terminal  Corporation.  The 
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latter  company,  as  a  public  pier  operator,  was  then  substi¬ 
tuted  in  the  Norfolk  port  tariff. 

Q.  Please  explain  why  the  railroads  have  declined  to  pay 
an  allowance  or  perform  the  service,  as  the  case  may  be, 
at  the  Army  Base. 

A.  When  the  Army  took  over  the  Army  Base  in  1942  for 
its  own  purposes  and  undertook  to  handle  Government 
freight,  the  railroads  did  not  extend  the  privilege  to  the 
Army  on  the  theory  that  it  is  a  private  pier  operator,  like 
any  private  shipper  who  decides  to  operate  his  own  pier 
for  the  advantages  and  convenience  of  his  own  business. 
The  refusal  of  the  railroads  to  pay  an  allowance  on  Govern¬ 
ment  freight  is  consistent  with  their  declination  to  pay  al¬ 
lowances  to  ,  any  shapers  ,  at  North  Atlantic  Ports.  In  the 
early  negotiations  with  the  railroads  the  Army  officer  in 
charge  of  the  pier  demanded  only  an  allowance. 

It  was  not  until  May  1,  1943,  that  the  Government  re¬ 
quested  the  Pennsylvania  Railroad  to  perform  the  unload¬ 
ing  of  certain  cars.  This  request  was  made  by  letter  from 
General  Kilpatrick  to  the  General  Freight  Agent  at  Nor¬ 
folk  on  the  theory  that  a  prerequisite  to  complaint  to  the 
Commission  “appears  to  be  the  request  from  this  port  that 
the  various  carriers  perform  the  services  or  make  an  allow¬ 
ance  in  lieu.”  By  letter  of  May  22,  1943,  General  Kilpat¬ 
rick  extended  this  request  to  all  of  the  Norfolk  lines,  say¬ 
ing: 

“It  is  requested  that  the  carriers  meet  their  legal  obli¬ 
gation  by  performing  unloading  service,  when  line  haul 
rates  cover  such  service.  Arrangements  should  be  made 
by  all  the  Norfolk  lines  individually  or  jointly,  to  unload 
such  traffic  consigned  to  Hampton  Roads  Port  of  Embar¬ 
kation,  Army  Base,  Norfolk,  Virginia,  as  a  permanent 
operation.” 

The  railroads  have  declined  to  perform  the  service  at 
the  Army  Base,  or  to  employ  the  Army  as  their  agent,  for 
the  reasons  that  have  already  been  mentioned,  to  wit,  that 
the  handling  of  water-borne  freight  on  private  piers,  or 
piers  controlled  by  the  owners  of  the  traffic  is  not  held  out 
by  the  railroads  at  North  Atlantic  Ports  generally. 
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Q.  In  yonr  opinion,  how  wonld  the  principles  yon  have 
explained  be  affected  if  the  railroads  should  accede  to  the 
demands  made  by  the  operator  of  the  Army  Base? 

A.  The  railroads  are  apprehensive  that  to  accede  to  the 
Army’s  request  would  destroy  the  principle  which  has 
served  to  restrict  this  port  practice  to  the  purposes  under 
which  it  arose,  and  to  hold  the  practice  within  reasonable 
limits.  The  railroads  have  no  desire  to  penalize  the  govern¬ 
ment  and  government  freight  has  always  had  the  advantage 
accorded  the  freight  of  other  shippers,  when  handled  over 
designated  piers. 

The  absorption  would  be  in  effect  at  the  Army  Base 
today  on  government  freight  if  the  Army  had  not  taken 
over  the  facility  to  obtain  the  advantages  of  control  over 
its  own  freight.  There  are  numerous  private  piers  at  Nor¬ 
folk  and  the  other  North  Atlantic  ports  which  might  claim 
the  loading  or  unloading  privilege  on  the  theory  advanced 
in  this  complaint 

To  illustrate  the  situation  I  have  had  prepared  an  exhibit 
listing  a  number  of  industries  located  at  the  various  North 
Atlantic  ports  who  have  piers  served  by  rail  sidings  where 
freight  can  and  at  times  is  handled  to  and  from  vessels 
docked  thereat. 

This  exhibit,  consisting  of  5  pages,  is  now  offered  for 
identification  as  Exhibit  No.  21. 

On  page  1  are  enumerated  industries  in  the  Baltimore, 
Maryland,  port  terminal  area  using  privately  owned  or 
privately  operated  facilities  having  both  a  railroad  siding 
and  a  deepwater  pier  where  carload  freight  may  be  inter¬ 
changed  between  railroad  cars  and  vessels. 

The  other  pages  show  similar  information  at  various 
points,  including  Philadelphia,  Chester,  and  Marcus  Hook, 
Pennsylvania,  Gloucester,  Carneys  Point,  and  Paulsboro, 
New  Jersey,  Eddystone,  Pennsylvania,  and  Newark,  New 
Jersey.  The  number  of  such  industries  could  be  increased 
had  similar  information  been  prepared  for  Bayonne,  Jersey 
City,  and  Kearney,  New  Jersey,  and  other  localities  con¬ 
tiguous  to  New  York  Harbor.  List  of  such  industries  in 
the  Norfolk  area  is  to  be  submitted  by  another  witness. 
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Q.  From  a  tariff  standpoint,  what  is  the  obligation  of 
the  railroads  to  provide  pier  facilities? 

Mr.  MacGuineas.  Mr.  Examiner,  I  do  not  think  it  has 
appeared  that  this  witness  is  qualified  to  state  what  the 
tariff  obligations  were.  We  thought  he  was  familiar  with 
operating  practices.  I  do  not  know  that  he  is  an  expert 
as  to  what  the  tariffs  provide. 

Exam.  Bisque.  He  publishes  the  tariffs. 

Mr.  MacGuineas.  Has  that  appeared  from  his  testimony? 

The  Witness.  My  name  is  on  the  tariffs  that  carry  these 
provisions  as  far  as  the  Pennsylvania  Railroad  is  con¬ 
cerned. 

Mr.  MacGuineas.  All  right. 

Q.  (By  Mr.  Cousins).  Proceed. 

A.  The  railroads  have  never  held  out  in  their  tariffs  at 
North  Atlantic  Ports  to  provide  piers  where  vessels  may 
dock.  At  some  ports  the  railroads  have  piers  and  at  other 
ports  they  have  not.  Piers  are  provided  either  by  rail¬ 
roads,  steamship  companies,  municipalities,  public  ter¬ 
minals,  or  private  concerns,  in  each  instance  to  serve  their 
own  interests  or  the  welfare  of  the  port,  as  the  case  may  be. 

Generally  speaking,  tariffs  are  silent  with  respect  to  any 
undertaking  to  provide  piers  but  the  Norfolk  and  Ports¬ 
mouth  Belt  Line  Railroad,  which  serves  the  Army  base, 
has  a  tariff  provision  disclaiming  any  such  duty. 

For  illustration,  paragraphs  (b)  and  (c)  of  Item  865  of 
Norfolk  &  Portsmouth  Belt  Line  Tariff  L  C.  C.  105,  effec¬ 
tive  September  22, 1938,  and  currently  in  effect,  provide  as 
follows : 

“(b)  The  carrier  does  not,  under  this  Tariff,  or  as 
amended,  •  •  *  as  to  property  which  has  been  transported, 
or  is  intended  to  be  transported  over  its  lines,  the  carrier 
does  not  obligate  itself  to  provide  wharfage,  storage  or 
handling  beyond  the  reasonable  capacity  of  its  property 
and  facilities.  All  services  undertaken  to  be  performed  by 
the  carrier  under  the  Tariff,  or  as  amended,  are  further 
subject  to  Federal,  State  and  Municipal  laws  and  regula¬ 
tions.  This  Tariff,  or  as  amended,  does  not  apply  on  articles 
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of  a  highly  inflammable  or  explosive  nature,  or  articles  of 
an  uncertain  value. 

“(c)  The  carrier  does  not,  under  this  Tariff,  or  as 
amended,  hold  itself  out  to  be  a  public  wharfinger  nor  does 
it  guarantee  berths  for  vessels;  and  vessels  reporting  for 
loading  or  discharge  (when  berthed)  will  be  berthed  at 
proper  piers  in  their  order  or  priority ;  the  carrier  assumes 
no  liability  for  demurrage  to  vessels,  and  all  stevedoring 
(loading  or  discharge)  will  be  subject  to  rules  or  customs 
of  the  port  of  Norfolk.” 

The  pertinency  of  the  above  tariff  provisions  to  traffic 
handled  by  the  railroads  which  have  a  proprietary  interest 
in  the  Norfolk  &  Portsmouth  Belt  line  is  apparent  when 
considered  in  the  light  of  the  decision  of  the  Commission  in 
Docket  No.  4611,  where  at  44  I.  C.  C.  460,  it  is  stated : 

“In  view  of  these  facts  and  of  the  exclusive  control  which 
the  carriers  exercise  by  virtue  of  their  joint  stock  ownership 
and  equal  representation  on  the  Board  of  Directors,  we 
are  of  opinion  and  find  that  the  Belt  Line  is  a  part  of  the 
line  of  each  of  the  owning  carriers  for  terminal  purposes.” 

The  facts  alluded  to  in  the  above  quotation  are  lengthy 
and  relate  in  part  to  the  act  of  Legislature  of  Virginia 
under  which  the  Belt  Line  was  incorporated  and  the  pur¬ 
poses  for  which  it  was  constructed. 

Q.  Mr.  Neilson,  did  you  hear  a  witness  for  the  Govern¬ 
ment  testify  that  the  Pennsylvania  Railroad,  among  other 
railroads,  had  made  certain  payments  to  the  Lincoln  Tide¬ 
water  Terminal  with  respect  to  freight  handled  over  the 
United  Nations  Depot? 

A.  Yes,  sir. 

Q.  At  Norfolk? 

A.  I  did. 

Q.  Are  you  familiar  with  what  the  Pennsylvania  has  done 
in  that  respect? 

A.  I  am. 

Q.  Explain  what  it  is. 

A.  The  question  of  paying  those  wharfage  and  unload¬ 
ing  or  loading  allowances  was  taken  up  with  us  by  the 
Norfolk  Tidewater  Terminal  people — 
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Q.  The  Lincoln  Tidewater. 

A.  The  Lincoln  Tidewater  Terminal  people,  and  after  a 
number  of  discussions  we  finally  concluded,  based  on  infor¬ 
mation  they  gave  us,  to  pay  the  bills  if  they  would  certify 
that  they  were  not  Hie  consignee — that  is,  consigned  to  or 
by  the  government  and  not  the  property  of  the  government 
but  were  handled  in  their  capacity  as  a  commercial  public 
pier  operator  and  as  commercial  freight. 

Q.  Has  that  company  submitted  any  bills  to  you? 

A.  Yes,  sir. 

Q.  For  government  freight? 

A.  Yes,  they  have. 

Q.  What  have  you  done  with  respect  to  them? 

A.  We  have  sent  them  back  and  declined  to  pay  them. 

Q.  Did  you  hear  the  witness  refer  to  a  check  made  by  the 
Pennsylvania  in  the  amount  of  something  like  $93? 

A.  Yes,  sir. 

Q.  Do  you  know  anything  about  that? 

A.  I  do  not  unless  it  was  a  payment  made  before  we  had 
these  discussions  with  the  Lincoln  Tidewater  Terminal 
people,  or  it  might  represent  a  payment  for  one  of  those 
bills  which  were  passed  on  the  basis  of  certificate.  I  do  not 
know. 

Q.  If  it  was  not  on  the  basis  of  the  certificate,  it  was  a 
mistake? 

A.  Yes,  sir. 

Q.  There  have  been  no  other  payments  of  that  nature  on 
government  freight? 

A.  No,  sir. 

Mr.  Cousins.  Mr.  Examiner,  I  would  like  to  offer  in  evi¬ 
dence  Exhibits  8  to  21,  inclusive. 

Exam.  Disqub.  Received. 

(Defendants’  Exhibits  8  to  20,  Witness  Hodkinson,  re¬ 
ceived  in  evidence.) 

(Defendants’  Exhibit  21,  Witness  Neilson,  received  in 
evidence.) 

Mr.  Cousins.  Anything  else  you  want  to  say? 

The  Witness.  No,  sir. 

Mr.  Cousins.  Cross  examine.  ?  .  d  > 
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Cross  Examination. 

Q.  (By  Mr.  MacGuixteas).  Mr.  Neilson,  it  is  not  entirely 
true  that  in  the  North  Atlantic  ports  the  absorption  by  the 
carriers  of  terminal  charges  has  been  limited  to  services  on 
railroad  piers,  is  it? 

A.  Not  on  railroad  piers,  bnt  I  think  I  qualified  that  by 
saying  on  public  piers  at  certain  places. 

Q.  You  think  it  has  been  limited  to  that  entirely? 

A.  Yes,  sir.  That  is  my  understanding  of  it. 

Q.  Are  you  aware,  Mr.  Neilson,  that  the  Southern  Rail¬ 
way  tariff  covering  export  traffic  into  Norfolk  specifically 
provides  for  the  absorption  of  wharfage  and  handling 
charges  on  traffic  moving  over  the  Imperial  Tobacco  Com¬ 
pany’s  warehouse? 

A.  I  am  not  testifying  as  to  the  Southern  Railway  tariffs. 
I  am  testifying  as  to  the  Pennsylvania  Railroad  tariffs  or 
generally  the  trunk  line  situation.  I  am  not  familiar  with 
what  Southern  Railroad  tariffs  contain. 

Q.  So  that  all  of  the  testimony  which  you  have  given  with 
respect  to  tariff  provisions  and  practices  only  relate  to  the 
Pennsylvania  or,  at  most,  to  the  trunk  lines? 

A.  That  is  correct. 

Q.  Mr.  Neilson,  are  you  aware  that  Pennsylvania  Rail¬ 
road  tariff  1378-H,  I.  C.  C.  2613,  specifically  provides  for 
an  absorption  of  wharfage  and  handling  charges  up  to  60 
cents  a  ton  on  export-import  traffic  over  the  Imperial 
Tobacco  warehouses  at  Norfolk? 

A.  Yes,  sir. 

Q.  That  is  a  private  facility,  is  it  not? 

A.  It  is. 

Q.  So  that  is  an  exception  to  your  general  statement? 

A.  That  is  a  peculiar  situation.  Most  of  the  tobacco  of 
the  Imperial  Tobacco  Company  moves  from  the  south,  the 
Kentucky-Tennessee  territory,  where  we  do  not  partici¬ 
pate  to  any  appreciable  extent,  and  I  understand,  further, 
it  is  the  practice  of  that  company  not  to  present  bills  for 
freight  in  which  they  have  ownership.  An  examination  of 
our  records  up  to  January  1,  1939,  discloses  one  shipment 
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handled  there  where  we  paid  wharfage.  The  shipment  was 
not  consigned  to  them  bnt  to  the  Com  Products  Refining 
Company. 

Q.  The  tariff  does  not  contain  any  limitation  as  to  own¬ 
ership  of  traffic,  does  it? 

A.  No,  sir,  it  does  not. 

Mr.  Cousnrs.  When  you  said  “up  to  1939”  you  meant 
from  here  back  to  1939,  did  you  not? 

The  Witness.  I  meant  from  this  date  back  to  1939,  yes, 
sir. 

Q.  (By  Mr.  MacGuineas).  And  the  Norfolk  tariffs  do 
not  contain  the  provisions  contained  in  some  of  the  other 
tariffs  to  which  you  refer  excluding  the  allowance  in  the 
case  of  traffic  moving  over  piers  controlled  by  owners  of 
the  traffic? 

A.  No.  It  specifically  states  the  piers  over  which  it  shall 
be  applied.  We  control  the  situation  in  that  way. 

Q.  One  of  those  piers  which  you  specifically  designate 
in  the  tariffs  is  the  Lincoln  Tidewater  Terminals,  is  it  not? 

A.  Yes,  sir.  That  is  in  the  tariff. 

Q.  If  that  is  so,  what  is  your  tariff  authority  for  refusing 
to  make  the  allowance  to  Lincoln  Tidewater  Terminals  on 
Army  freight  passing  over  that  pier? 

A.  Well,  we  have  taken  the  position  that  we  make  the 
allowance  to  them  as  a  public  pier  operator,  and  when  they 
do  not  function  in  the  capacity  of  a  public  pier  operator, 
we  do  not  make  the  allowance  to  them. 

Q.  Do  you  yourself  actually  know  how  they  do  function? 

A.  We  understand  that  they  do  in  some  cases  and  in 
some  cases  they  do  not.  They  had  permission,  as  I  under¬ 
stand  it,  at  one  time  to  handle  commercial  freight  I  do 
not  think  they  have  that  permission  at  the  present  time. 

Q.  You  do  no  actually  know  what  permission  they  have 
from  the  Army,  do  you? 

A.  No.  We  have  them  certify.  We  require  a  certificate 
from  them  before  we  pay  the  bills,  as  I  referred  a  moment 
ago,  that  the  freight  is  not  consigned  to  or  by  the  govern¬ 
ment  or  in  which  the  government  has  ownership. 
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Q.  Again  your  tariff  designation  of  the  Lincoln  Tide¬ 
water  Terminal  makes  no  qualification  of  that  sort,  does  it? 

A.  No,  sir. 

i 

Q.  Mr.  Neilson,  I  believe  you  testified  that  these  pay¬ 
ments  which  the  carriers  have  been  making  to  the  various 
terminals  for  wharfage  and  handling — your  language  is: 
“are  not  allowances  and  should  not  be  so  characterized. ’ ’ 

A.  Well,  really,  in  effect,  we  employ  these  people  to  do 
the  work  for  us.  That  is  the  thought  I  wish  to  convey 
there. 

Q.  You  are  aware,  are  you  not,  that  the  applicable  tariffs 
specifically  call  these  allowances  ? 

A.  In  some  cases  they  do,  yes,  sir. 

Q.  They  do.  But  you  think  the  tariffs  are  inaccurate  in 
that  respect? 

A.  No.  I  am  getting  at  the  purpose  of  the  provision, 
that  is,  payment  for  services. 

Q.  If  you  made  that  allowance  to  the  shipper  for  per¬ 
forming  the  service,  it  still  would  be  a  payment  for  the 
service? 

A.  Yes,  but  we  call  that  an  allowance  when  you  allow 
that  to  the  owner  of  the  freight 

Q.  But  an  allowance  is  a  payment  for  services.  You  do 
not  make  an  allowance  except  as  a  consideration  for  serv¬ 
ices  rendered,  do  you? 

A.  There  is  a  distinction  there  I  think,  in  that  this  is 
service  that  we  would  perform  if  it  went  over  our  own  piers 
and  we  have  extended  that  practice  to  the  public  piers  at 
that  particular  point. 

Q.  Well,  the  carriers  in  Norfolk  at  the  present  time  do 
not  have  adequate  facilities  to  handle  the  export  traffic  that 
passes  through  this  port,  do  they? 

A.  They  have  not  the  facilities — I  do  not  know  about 
that,  but  I  question  whether  they  do  have  the  facilities  to 
handle  all  this  enormous  war  movement,  which  is  abnormal. 

Q.  It  is  export  traffic  passing  through  the  port,  is  it  not? 

A.  Yes,  it  is  export  traffic,  but  it  is  at  an  abnormal  peak 
and  ordinarily  is  not  provided  for. 
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Q.  Well,  of  course,  no  one  can  say  how  many  years  that 
condition  is  going  to  continue,  I  suppose. 

A.  I  can  not,  but  I  hope. 

Q.  The  abnormality  may  become  normal,  conceivably? 

A.  I  do  not  know.  If  we  use  the  experience  of  War  I,  it 
does  not,  sir. 

Q.  Mr.  Neilson,  you  are  not  familiar  with  the  actual 
operation  of  the  Army  Base  Piers  in  the  first  World  War, 
are  you? 

A.  No,  sir. 

Q.  You  made  the  statement  in  your  direct  examination: 
“I  have  no  records  showing  that  the  enormous  volume  of 
business  passing  through  the  Army  Base  at  Norfolk  in 
World  War  I  was  handled  differently  than  now.,, 

You  do  not  know  whether  there  was  an  enormous  volume 
of  business  passing  through  the  Army  Base  at  that  time? 

A.  Let  me  answer  a  little  more  specifically.  The  Penn¬ 
sylvania  Railroad  had  no  piers  in  Norfolk  through  which 
it  could  handle  export  freight  during  the  period  of  the  last 
World  War  and,  looking  up  our  tariffs  to  find  out  the  his¬ 
tory  of  the  Norfolk  Tidewater  Terminal  arrangement  and 
so  on,  I  went  back  as  far  as  I  could,  and  I  found  no  tariff 
which  provided  for  it. 

The  first  tariff  I  could  find  was  the  NYF  &  N  tariffs  to 
which  I  referred  in  my  statement,  which  was  in  1921 ;  so  I 
concluded  from  that  that  the  railroads  did  not  participate 
in  the  cost  of  loading  and  unloading  at  that  time.  That 
is  the  basis  for  my  statement. 

Q.  You  do  not  know  what  the  volume  of  business  was 
then,  do  you? 

A.  I  do  not,  sir.  I  was  in  the  Army. 

Q.  Do  you  know  that  the  Army  Base  Piers  were  not 
actually  operated  during  the  first  world  war? 

A.  My  understanding  was  that  they  were  started  by  the 
city  and  completed  by  the  Army. 

Q.  Do  you  know  when  they  were  completed  for  opera¬ 
tion? 

A.  I  do  not  know,  no,  sir. 

Q.  You  do  not  know  that  was  after  the  close  of  the  war? 
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A.  I  am  under  the  impression  it  was  not,  but  I  do  not 
'  know. 

Q.  And,  again,  you  do  not  actually  know  whether  the 
carriers  or  the  shippers  assumed  the  actual  loading  and 
unloading  costs  for  such  traffic  as  did  pass  through  this 
port  during  the  first  world  war,  do  you? 

A.  No,  no  more  than  what  I  have  stated  there,  which  is 
an  assumption  on  my  part. 

Q.  You  referred  to  the  Municipal  Terminal  at  Norfolk. 
Do  you  know  of  what  physical  property  that  constituted? 

A.  My  reference  to  that  Municipal  property  is  qualified. 
I  have  always  understood  the  municipal  pier  to  be  those 
piers  adjacent  to  the  grain  elevator  which,  as  I  understand 
it.  were  built  by  the  city  after  the  government,  I  presume 
the  Army,  took  over  and  completed  what  is  now  known  as 
the  Army  Base.  The  city  built  those  piers  there  in  con¬ 
junction  with  the  grain  elevator. 

It  is  my  understanding  the  idea  of  the  grain  elevator 
was  they  wanted  bottom  cargo  for  the  ships  to  draw  ships 
to  the  port. 

Q.  In  other  words,  the  Municipal  Terminal  during  the 
first  world  war  was  what  is  now  Army  Base  Piers  1  and  2, 
is  that  not  so? 

A.  It  was  Army  Base  Piers  1  and  2,  and  it  also  at  one 
time  embraced  this  pier  that  I  referred  to  adjacent  to  the 
grain  elevator,  which  is  now,  I  think,  United  Nations  Depot. 

Q.  United  Nations  Depot? 

A.  Yes,  sir. 

Q.  Is  it  your  understanding  that  the  carriers  on  traffic 
moving  through  the  other  North  Atlantic  ports  are  not  pay¬ 
ing  the  government  any  allowance  for  the  terminal  han¬ 
dling  of  Army  freight? 

A.  I  know  of  no  place  where  we  are  doing  it,  speaking 
for  the  Pennsylvania  Railroad. 

Q.  You  are  speaking  only  for  the  Pennsylvania  Railroad? 

A.  Yes,  sir. 

Q.  You  would  not  attempt  to  say  whether  other  carriers 
at  ports  may  be  making  such  allowances,  would  you? 
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A.  No.  I  might  know  about  it,  but  I  can  not  recall  any¬ 
where  where  the  carriers  pay. 

Q.  As  I  understand  it,  the  only  objection  that  you  have 
expressed  to  the  payment  of  the  same  allowance  to  t^e 
Army  which  you  formerly  made  to  the  terminal  opera¬ 
tors  here  is  that  you  consider  the  Army  to  be  in  the  same 
position  as  a  private  shipper  and  if  you  give  that  privilege 
to  private  shipper  A,  you  would  have  to  give  it  to  every 
other  private  shipper,  is  that  correct? 

A.  Yes,  sir.  We  have  had  a  policy  that  the  custody  of  the 
freight  was  really  the  determining  factor. 

If  the  custody  of  the  freight  between  rail  and  ship  was 
that  of  the  owner,  the  loading  and  unloading  was  not  per¬ 
formed  by  the  railroad. 

If  the  ownership  between  the  railroad  and  ship  at  cer¬ 
tain  ports  was  that  of  a  public  terminal,  we  have  paid  it. 

Mr.  Cousins.  Excuse  me.  You  said  “if  the  ownership.” 
I  think  you  meant  “  custody/ * 

The  Witness.  I  meant  custody,  yes,  sir. 

Q.  (By  Mr.  MacGuineas).  If  in  this  case  the  Commis¬ 
sion  should  take  the  position  that  the  government,  because 
of  the  wartime  exigencies,  is  not  in  the  same  position  as  a 
private  shipper,  the  basis  of  your  fears  would  fall  down, 
would  it  not? 

A.  I  think  you  would  have  a  constant  effort  to  get  it  We 
have  turned  down  people  who  were  private  pier  operators. 

Q.  In  other  words,  you  have  had  petitions  from  private 
pier  operators  even  before  the  government  claimed  the 
allowance? 

A.  Yes,  sir. 

Q.  That  is  a  continuing  state  in  the — 

A.  We  have  that  ever  before  us  in  our  dealing  with  this 
question,  and  we  have  tried  to  pursue  a  consistent  policy 
based  on  who  has  custody  of  the  freight. 

Exam.  Disque.  Why  do  you  make  that  distinction? 

The  Witness.  That  seems  to  be  the  soundest  way  to  get 
at  it.  That  is  the  consistent  way  to  get  at  it 

Exam.  Disque.  You  go  on  the  theory  since  you  have  pro¬ 
vided  pier — 
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The  Witness.  We  provide  a  facility  for  the  public  gen¬ 
erally  on  equal  terms  and  when  somebody  handles  it 
through  his  own  facility  the  public  is  not  in  position  to 
avail  itself  on  equal  terms. 

Exam.  Disque.  He  can  get  his  freight  loaded  on  the  ship 
if  he  uses  your  pier.  If  he  elects  not  to  use  your  pier,  that 
is  his  hard  luck? 

The  Witness.  Yes,  sir. 

Mr.  Wagneb.  May  I  ask,  Mr.  Examiner,  in  that  connec¬ 
tion,  how  that  applies  at  Norfolk,  for  example,  where  the 
Pennsylvania  does  not  maintain  any  facilities  for  the  han¬ 
dling  of  export  freight? 

The  Witness.  We  have  arrangements  with  certain  ter¬ 
minals  here,  certain  public  terminals.  On  the  movement 
of  traffic  through  the  Lambert  Point  Dock,  Inc.,  which  is  a 
public  terminal  with  which  we  have  an  arrangement  today; 
I  can  not  remember  all  the  others,  but  we  have  five  or  six 
in  our  tariff. 

Mr.  Wagneb.  You  have  no  facilities  of  your  own? 

The  Witness.  No,  I  stated  that  in  my  earlier  testimony. 

Q.  (By  Mr.  MacGuineas).  You  do  not  contend  that  the 
Lambert  Point  Dock  is  anywhere  near  adequate  to  handle 
the  traffic  moving  through  the  port  of  Norfolk  today,  do 
you? 

A.  I  do  not  contend  it  is  possible  to  handle  all  of  your 
Army  freight  through  there,  no,  sir.  I  think  it  is  adequate 
to  take  care  of  the  commercial  freight. 

Exam.  Disque.  Is  any  government  or  Army  freight  mov¬ 
ing  over  the  private  docks  at  Norfolk  now,  do  you  know? 

The  Witness.  I  can  not  answer  that.  I  have  not  checked 
it 

Q.  (By  Mr.  MacGuineas).  Let  me  ask  one  or  two  further 
questions  about  these  payments  which  you  say  the  Penn¬ 
sylvania  has  made. 

A.  Yes,  sir. 

Q.  On  traffic  handled  over  Lincoln  Tidewater  Terminal. 

A.  Yes,  sir. 
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Q.  You,  yourself,  do  not  have  personal  knowledge  as  to 
whether  that  was  commercial  traffic  or  whether  that  was 
Army  traffic,  do  you? 

A.  I  did  not  look  at  it,  but  I  looked  at  some  of  the  way 
bills  and  I  remembered  that  some  of  it  was  mahogany  logs 
moving  to  a  commercial  consignee,  and  some  of  it  was  cork¬ 
wood  moving  to  the  Armstrong  Cork  Company. 

Q.  You  are  not  prepared  to  say  that  every  payment 
which  the  Pennsylvania  has  made  for  traffic  moving  over 
Lincoln  Tidewater  Terminals  has  been  restricted  solely 
to  commercial  traffic? 

A.  Our  directions  to  the  people  who  pass  the  bills  for 
payment  are  that  they  must  have  that  certificate  to  which. 
I  referred,  and,  furthermore,  our  people  who  prepare  the 
bills  and  submit  them  to  the  auditor  were  directed  to  check 
the  way  bills  to  see  about  the  consignee  of  the  freight  and 
determine  that  it  was  commercial  freight. 

Q.  You  do  not  know  what  the  other  carriers  are  doing 
in  that  respect,  do  you? 

A.  I  do  not  know. 

Mr.  MacGuineas.  That  is  all. 

(Witness  excused.) 

Chables  R.  Seal,  was  sworn  and  testified  as  follows: 

Direct  Examination. 

The  Witness.  My  name  is  Charles  R.  Seal.  I  am  traffic 
director  of  the  Baltimore  Association  of  Commerce,  address 
22  Light  Street,  Baltimore,  Maryland,  an  intervener  in  this 
proceeding. 

Our  intervention  and  interest  are  confined  to  the  alterna¬ 
tive  prayer  of  the  complaint  which  seeks  a  separation  of 
the  line  haul  rates  from  the  charges  for  handling.  As  I 
understand  that  part  of  the  prayer,  it  is  not  for  the  future 
limited  to  Piers  1  and  2,  but  applies  to  the  entire  Port  of 
Norfolk,  nor  as  I  read  the  complaint,  is  it  limited  to  gov¬ 
ernment  traffic  so  far  as  the  future  is  concerned. 

We  appear  in  opposition  to  the  principle  of  separate 
handling  charges.  The  rates  at  North  Atlantic  ports  have 
applied  to  shipside  as  far  back,  I  suppose,  as  anybody’s 
memory  goes  and  beyond  that.  We  regard  that  as  a  logical 
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way  of  applying  the  rate  and  feel  that  any  separation  would 
disrupt  not  only  the  rates  and  practices  as  they  apply  at 
Norfolk  but  would  by  force  of  competition  extend  to  other 
North  Atlantic  ports,  including  Baltimore. 

If  such  a  separation  is  made  we  are  fearful  that  the 
handling  charges  would  be  superimposed  upon  the  present 
line  haul  rates.  If  that  happens  Baltimore  and  other  North 
Atlantic  ports  would  be  placed  at  a  competitive  disadvan¬ 
tage  with  New  Orleans  and  other  southern  ports,  as  well 
as  Montreal  and  other  Canadian  ports  with  which  the  North 
Atlantic  ports  are  in  keen  competition  under  normal  con¬ 
ditions. 

The  rates  from  interior  competitive  territory  points,  such 
as  Chicago,  Cincinnati,  and  so  forth,  to  New  Orleans  are 
now  lower  than  those  to  Baltimore  by  amounts  ranging 
from  15  cents  first  class  to  3  cents  sixth  class  and,  generally, 
3  cents  in  connection  with  commodity  rates. 

The  addition  to  our  rates  of  a  handling  charge  would 
place  upon  us  a  further  handicap  in  our  competition  with 
New  Orleans  and  would  have  the  same  effect  on  our  com¬ 
petition  with  Montreal. 

The  present  Montreal  rates  are  the  same  as  the  Balti¬ 
more  rates  on  import  traffic  and  the  same  as  the  Philadel¬ 
phia  rates  on  export  traffic. 

I  can  testify  from  my  more  than  16  years’  experience  at 
Baltimore  that  our  competition  with  Montreal  is  very  keen. 
The  same  is  true  as  to  New  Orleans,  particularly  from  the 
territory  beyond  Chicago — Indianapolis — Cincinnati  line 
and  west.  In  fact,  in  the  past  in  normal  times  we  have  had 
great  difficulty  in  drawing  traffic  from  Chicago,  Cincinnati, 
Indianapolis,  and  west  in  competition  with  New  Orleans. 

I  mention  that  to  show  some  of  the  dangerous  possibilities 
of  the  alternative  relief  sought  in  this  complaint. 

I  have  an  exhibit  that  I  want  to  offer  which  shows  the 
New  Orleans  rates  in  comparison  with  those  to  the  Atlantic 
ports  from  Chicago  and  Cincinnati. 

In  support  of  my  testimony  with  reference  to  the  rela¬ 
tionship  between  North  Atlantic  ports  and  New  Orleans, 
I  wish  to  identify  an  exhibit  entitled:  “Export  and  Import 


Rates  Between  Chicago-Cindnnati  and  North  Atlantic 
Ports-New  Orleans.  ’  ’ 

This  shows  first  the  fifth  class  export  and  import  rates 
and  the  distance  between  Chicago  and  Cincinnati  and  the 
North  Atlantic  ports  and  New  Orleans. 

I  offer  that  in  evidence,  Mr.  Examiner.  From  it  yon  will 
see  that  the  rates  to  New  Orleans  are  substantially  lower  in 
the  reverse  direction  than  those  to  and  from  Baltimore. 

(Intervener’s  Exhibit  22,  Witness  Seal,  received  in  evi¬ 
dence.) 

Cross  Examination. 

Q.  (By  Mr.  MacGuhtbas).  Ton  understand,  do  yon,  that 
the  alternative  prayer  in  our  complaint  requests  a  reduc¬ 
tion  in  the  line  haul  rates  to  Norfolk  to  be  accompanied 
with  a  corresponding  tariff  setting  up  a  charge  for  the 
handling,  so  that  the  overall  rate  would  remain  the  same  as 
it  is  now? 

A.  Well,  that  would  not  necessarily  be  the  outcome  if  the 
Commission  saw  fit  to  find  in  your  favor,  because  the  Nor¬ 
folk  rate,  like  some  of  the  other  port  rates,  is  water-de¬ 
pressed  and  most  likely  any  handling  charge  would  be  su¬ 
perimposed  on  the  existing  rate. 

We  are  very  fearful  that  is  what  would  actually  happen. 

Q.  But  that  is  not  what  we  are  asking. 

A.  I  understand  that,  but  that  is  something  you  may  not 
be  able  to  control  if  the  Commission  makes  that  sort  of  a 
finding. 

Mr.  MacGuineas.  That  is  all. 

Q.  (By  Mr.  Wagneb).  Did  you  hear  the  testimony  of  Mr. 
Laux  this  morning? 

A.  I  did,  and  generally  I  concur  in  what  he  said. 

Mr.  Wagneb.  That  is  all. 

(Witness  excused.) 

W.  W.  Wolfobd,  was  sworn  and  testified  as  follows: 

Direct  Examination. 

•  •  • 

A.  First  I  wish  to  identify  the  map  as  Exhibit  No.  23. 
This  map  is  a  map  of  the  Norfolk  and  Portsmouth  Belt 
Line  in  the  Norfolk  and  Portsmouth  area,  and  it  includes 


various  terminals  and  dock  facilities  that  have  been  dis¬ 
cussed  in  this  case. 

You  will  notice  at  the  top  part  of  the  map  there  is  a 
terminal  facility  that  has  been  enclosed  in  dotted  lines. 
That  is  the  Army  Base  here  under  discussion.  The  dotted 
line  is  that  portion  of  the  Army  Base  that  is  west  of  Hamp¬ 
ton  Boulevard. 

The  tracks  on  the  right  hand  side  are  also  tracks  belong¬ 
ing  to  the  base,  and  I  understand  they  are  also  under  a 
separate  fence.  I  have  never  seen  the  fence  myself  and 
I  do  not  know  what  the  boundaries  are. 

On  the  east  side  of  Hampton  Boulevard,  outside  of  the 
dotted  line  is  the  area  referred  to  by  Witness  Burrows  as 
Qm  Junction.  That  is  the  location  of  the  track  where  Wit¬ 
ness  Burrows  testified  lots  of  cars  destined  for  the  Army 
Base  were  cut  off — the  engine  was  cut  off  and  they  were  left 
there  to  be  moved  into  the  Army  Base  at  the  direction  of 
the  yard  master  of  the  Army  Base  by  either  the  Belt  Line 
engine  or  the  Army  engines,  which  were  under  his  control. 

Q.  Under  whose  control? 

A.  Under  control  of  the  Army  yard  master. 

Mr.  Mac  Guineas.  Is  this  witness  testifying  of  his  own 
knowledge  or  is  he  testifying  about  the  other  witnesses’ 
testimony? 

Mr.  Keynolds.  I  am  not  repeating  what  the  witness  has 
said. 

Mr.  MacGuineas.  He  is  not  testifying  of  his  own  knowl¬ 
edge  as  to  this,  is  he? 

The  Witness.  I  am  just  identifying  the  localities  that 
the  other  witnesses  talked  about. 

Q.  (By  Mr.  Beynolds).  Go  ahead. 

A.  You  will  observe  there  I  have  shown  half  of  the  Army 
Base  with  the  word  “Navy”  on  it  and  the  other  half  with 
the  word  “Army”  on  it.  I  was  out  there  in  June  myself 
and  saw  this  center  fence  running  through  the  Army  Base 
and  I  was  told — 

Mr.  MacGuineas.  Of  what  year? 

The  Witness.  This  year,  about  a  month  ago.  And  I  was 
told  by  the  railroad’s  joint  agent  located  in  the  yard  that 
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separated  the  Navy  from  the  Army  parts  of  the  base  and 
afterward  in  checking  the  analysis  of  the  tonnage  that 
moved  into  the  base  which  I  subsequently  checked,  I  did 
notice  there  was  considerable  traffic  destined  to  the  Army 
base  and  to  the  Navy  Supply  Officer. 

As  the  dotted  line  shows  the  fence  as  if  is  between  Piers 
1  and  2, 1  heard  no  testimony  of  any  one  who  knows  as  to 
what  the  significance  of  that  fence  is  or  what  it  separates. 
I  certainly  do  not  know. 

On  the  north  side  of  the  Base  you  will  see  that  there 
is  also  another  interchange  track  there  designated  as  the 
chain  gate  interchange.  That  is  also  the  second  interchange 
that  was  mentioned  by  Witness  Burrows  in  his  testimony. 

Q.  (By  Mr.  Reynolds).  What  is  your  next  exhibit? 

A.  My  next  exhibit  is  No.  24,  which  is  Seaboard  Air  Line 
Railway  Company  Tariff  I.  C.  C.  A-8091.  That  is  one 
of  the  tariffs  that  was  referred  to  in  the  complaint. 

I  wish  to  call  particular  attention  to  Item  5  therein 
which  states  the  rules  and  charges  published  herein  are 
applicable  only  to  line  haul  traffic  when  handled  on  export 
bill  of  lading  or  domestic  bill  of  lading  marked  for  export 
or  coastwise  or  for  Pacific  Coast,  provided  that  within  48 
hours  after  arrival  at  the  port  the  carrier’s  agent  is  noti¬ 
fied  by  the  shipper  or  consignee  that  such  freight  is  intended 
for  export,  coastwise  or  Pacific  Coast  movement,  and  so 
forth. 

The  particular  significance  of  that  item,  in  so  far  as  my 
present  testimony  is  concerned,  is  that  that  does  not  any¬ 
where  provide  for  traffic  coming  in  here  to  the  Army  Base 
marked  for  export  that  may  go  into  storage  at  the  Base, 
into  one  of  those  eight  warehouses  that  are  out  there.  Such 
traffic  as  that  would  not  come  within  the  terms  of  this  tariff. 

Item  No.  20  under  the  caption  of  “Norfolk”  is  the  next 
item  I  wish  to  refer  to.  Those  are  the  terminals  at  the  City 
of  Norfolk  that  the  Seaboard  shows  over  which  it  handles 
commercial  traffic  and  makes  the  allowance  where  the  rate 
has  shipside  application  to  the  operator  of  the  dock  for  the 
unloading  and  wharfage  charge. 

Mr.  MacGuineas.  May  I  interrupt  at  this  point? 
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Your  tariff  does  not  say  anything  about  commercial  traf¬ 
fic,  does  it? 

The  Witness.  No,  sir. 

Mr.  MacGuineas.  That  is  an  interpolation  of  yours,  is 
it  not? 

The  Witness.  That  is  just  a  general  statement  of  mine. 

Q.  (By  Mr.  Reynolds).  Proceed. 

A.  The  next  item  I  wish  to  call  attention  to  is  Item  No.  70 
which  reads  as  follows  : 

“Freight  moving  under  carload  shipside  rates  is  entitled 
to  and  will  receive  only  one  delivery  or  placement.” 

My  particular  purpose  in  calling  attention  to  that  is  the 
controversy  that  has  arisen  over  whether  railroads  should 
make  a  second  movement  of  the  car  after  it  is  turned  loose 
by  them  and  placed  on  one  of  these  hold  tracks  at  the  direc¬ 
tion  of  the  Army  base. 

My  interpretation  of  that  item  is  it  does  not  authorize 
that  second  handling  of  the  car  by  a  railroad. 

Q.  Does  that  conclude  your  comments  on  Exhibit  24? 

A.  Yes,  sir. 

My  next  exhibit  will  be  No.  25,  which  is  a  reproduction  of 
uniform  or  standard  form  of  agreement  entered  into  be¬ 
tween  the  Seaboard  Railway  and  such  terminal  operators 
as  it  may  elect  to  authorize  to  perform  the  terminal  services 
the  railroad  obligates  itself  to  perform  under  rates  given 
shipside  application. 

We  have  a  standard  form  of  contract  that  is  used  not 
only  by  the  Seaboard  Railroad  but  by  the  other  Southern 
Territory  lines  serving  Norfolk,  and  this  is  a  copy  of  that 
standard  form  of  contract.  It  is  the  same  contract  that 
we  do  have  with  other  terminals  here. 

Q.  Have  you  any  comment  you  wish  to  make  on  that 
exhibit? 

A.  Yes.  There  is  one  spot  I  want  to  refer  to  when  I  can 
locate  it. 

Q.  I  will  ask  you  to  comment  on  the  portion  in  Paragraph 
No.  3  of  the  first  page. 

A.  Paragraphs? 

Q.  Yes. 
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A.  It  will  be  seen  that  provision  is  in  regard  to  absorbing 
the  charges  and  that  the  provisions  in  regard  to  absorbing 
the  charges  shall  not  apply  to  traffic  that  is  the  property 
of  the  terminal.  Under  that  provision  we  do  not  make  any 
wharfage  and  handling  allowance  to  even  these  terminal 
operators  with  whom  we  have  the  contract  to  act  as  public 
terminals  for  us.  If  they  handle  any  of  their  own  traffic 
they  would  not  get  any  such  allowance  in  that  respect.  The 
treatment  that  they  are  receiving  is  the  same  treatment 
that  we  are  according  to  the  Army  Base  in  declining  to  al¬ 
low  it  any  wharfage  and  handling  on  its  traffic. 

It  will  be  seen  under  Paragraph  16  on  the  second  page 
of  that  exhibit  the  underscored  part  shows  where  the  car¬ 
riers  reserve  the  right  to  police  and  verify  all  such  opera¬ 
tions,  meaning  the  operations  of  the  terminal  as  they  affect 
the  handling  of  the  property  that  the  railroad  turns  over  to 
them  to  handle.  Under  the  present  operation  arrangement 
between  the  Army  base  and  the  railroads,  the  railroads 
have  no  opportunity  to  police  and  verify  those  operations. 

Mr.  MacGuineas.  I  move  to  strike  that  last  answer.  It 
does  not  appear  this  witness  has  any  information  as  to 
present  operations  or  what  the  Army  would  permit  them  to 
do.  He  is  not  entitled  to  state  what  opportunity  the  car¬ 
riers  would  have  to  do  the  service  if  they  wanted  to  do  it. 
He  has  never  asked  anybody  what  they  want  to  do. 

Q.  (By  Mr.  Reynolds).  Do  you  know  whether  or  not  the 
carriers  now  have  the  opportunity  to  police  and  verify  all 
such  operations! 

A.  Yes.  I  know  that  we  do  not. 

Q.  At  the  present  time! 

A.  Yes. 

Q.  Does  that  conclude  your  comment  on  Exhibit  25! 

A.  Yes.  Exhibit  No.  26  contains  copies  of  0.  D.  T.  Gen¬ 
eral  Order  16(a),  General  Permit  0.  D.  T.  16(a)(1),  and 
administrative  order  0.  D.  T.  17.  Inasmuch  as  complain¬ 
ant’s  witness  has  testified  that  the  so-called  QMRWE  Num¬ 
ber  denotes  export  traffic  and  that  notice  of  the  export 
character  of  the  traffic  is  stamped  on  the  freight  bill,  with¬ 
out  regard  to  whether  the  bill  of  lading  itself  states:  “for 
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export”  or  only  contains  the  QMRWE  number,  it  becomes 
necessary  to  go  into  the  actual  significance  of  that  QMRWE 
number. 

The  first  provision  I  wish  to  call  attention  to  is  contained 
on  Sheet  2  of  the  exhibit  which  is  also  Sheet  2  of  General 
Order  0.  D.  T.  16  (a).  It  will  be  noted  there  that  they  define 
what  is  export  freight  and  they  also  define  what  is  overseas 
freight.  The  two  terms  are  not  synonymous. 

Other  provisions  of  this  0.  D.  T.  order  supersede — to  be 
specific  Paragraph  502-202  on  Sheet  4  of  16(a) — provides 
that  no  persons  shall  offer  for  transportation  and  no  carrier 
shall  accept  for  transportation  any  carload  to  the  port 
area  named,  any  carload  of  overseas  freight  to  or  within 
the  port  area  named  or  for  storage  within  such  port  area 
or  for  delivery  to  any  ocean  carrier  at  such  port  area,  un¬ 
less  there  is  outstanding  an  effective  0.  D.  T.  unit  permit 
authorizing  the  transportation  of  such  shipment. 

That  is  the  QMRWE  number  as  appeared  on  these  ship¬ 
ping  papers  which  is  supposed  to  designate  the  export 
character  of  the  traffic.  It  will  be  seen  that  the  kind  of 
traffic  it  really  designates  is  overseas  traffic;  that  is,  traffic 
of  any  kind  destined  beyond  the  continental  or  territorial 
limits  of  the  United  States  under  the  definition  of  overseas 
traffic  heretofore  mentioned.  It  not  only  includes  anything 
coming  within  the  definition  of  export  traffic  but  it  also 
includes  any  w’ater-borne  traffic  passing  over  those  piers 
that  comes  within  the  definition  of  overseas  traffic.  I  have 
in  mind  such  traffic  there  as  might  be  loaded  on  a  ship  for 
consumption  or  to  be  expended  without  going  to  a  foreign 
destination. 

Mr.  MacGuineas.  Will  you  read  the  definition  of  over¬ 
seas  freight  again  and  tell  us  how  you  could  apply  food 
that  the  crew  eats  to  that. 

The  Witness.  I  am  not  thinking  about  the  food  that  the 
crew  eats  so  much  as  I  am  thinking  about  traffic  that  the 
ship  might  leave  here  with  and  transfer  to  another  ship 
as  supplies  for  that  other  ship  or  for  supplies  of  any  sort. 
Ships  like  that  are  usually  referred  to  as  “tender  ships” 
and  they  take  traffic  outside  the  continental  area  and  dis- 
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tribute  it  as  supplies  to  other  ships.  They  are  engaged  in 
the  transportation  of  supplies  from  shore  to  ship. 

Q.  (By  Mr.  Reynolds).  Proceed. 

A.  Another  provision  I  want  to  call  particular  attention 
to  is  the  provision  for  storage  within  the  port  area,  traffic 
intended  for  storage  in  the  warehouses  or  outside  storage 
of  the  Army  Base  would,  as  I  understand  it,  have  the  per¬ 
mit  on  it.  When  that  traffic  goes  into  these  warehouses  it 
loses  its  identity  as  export  traffic  if  it  ever  had  any. 

Q.  Where  is  that  provision? 

A.  That  is  the  same  provision,  paragraph  502-202  I  just 
read,  and  it  reads  as  follows — 

Mr.  MacGuineas.  Mr.  Examiner,  I  wish  to  object  to  this 
sort  of  testimony  by  the  witness.  We  have  here  official 
regulations  promulgated  by  a  government  agency.  Those 
regulations  speak  for  themselves  and  I  do  not  see  that  this 
witness  is  any  better  qualified  than  anybody  else  in  the 
country  to  say  what  the  government  meant  when  it  put 
out  some  official  regulations.  The  regulations  are  the  best 
evidence  of  what  they  mean. 

Mr.  Reynolds.  I  think  it  will  be  sufficient  if  you  will 
call  attention  to  the  regulations  which  you  think  are  sig¬ 
nificant  here. 

The  Witness.  I  think  that  particular  part  is  significant, 
in  that  if,  as  I  interpret  it  at  least — 

Mr.  MacGuineas.  We  do  not  want  this  witness  to  inter¬ 
pret  it.  He  is  not  entitled  to  interpret  it.  He  may  say 
“Look  at  Paragraph  so  and  so,”  but  I  do  not  think  he  is 
entitled  to  do  more  than  that. 

Exam.  Disque.  That  is  all  Mr.  Reynolds  asked  him  to  do. 

Mr.  MacGuineas.  That  is  not  what  he  is  proposing  to  do. 

The  Witness.  I  call  attention  to  the  provision  for  stor¬ 
age  within  such  port  area.  That  is  in  that  same  para¬ 
graph.  That  is  the  last  thing,  X  believe,  I  have  to  mention 
in  that  exhibit. 

Exhibit  No.  27  is  a  chronological  history  of  the  Army 
Base  at  Norfolk  and  it  consists  of  five  pages  of  history  to 
which  is  attached  copies  of  correspondence  between  the 
War  Department,  on  the  one  hand,  and  the  railroads  serv- 
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ing  the  Army  base,  on  the  other  hand,  regarding  the  making 
of  allowance  to  the  Army  base. 

Q.  (By  Mr.  Reynolds).  Is  the  material  in  the  exhibit 
material  that  yon  got  from  the  files  of  the  Seaboard  Air 
Line  Railway  Company? 

A.  Yes,  sir. 

Exam.  Disque.  You  mean  the  history? 

The  Witness.  Yes,  the  history. 

Q.  (By  Mr.  MacGuineas).  Yon  got  them  from  where? 

A.  The  files  of  the  Seaboard  Air  Line  Railway. 

Q.  I  should  like  to  ask  a  few  questions  as  to  the  qualifi¬ 
cation  of  the  witness.  Can  you  tell  where  in  the  files  of 
the  Seaboard  Air  Line  Railway  you  will  find  a  demonstra¬ 
tion  of  the  fact  that  the  Army  Supply  Base  was  built  by 
the  Federal  government  during  World  War  I? 

A.  I  can  not  right  at  the  moment,  but  I  am  satisfied  I 
can  in  a  few  minutes. 

Q.  You  saw  that  in  the  files  of  the  Seaboard  Air  Line? 

A.  I  must  have. 

Q.  Did  you  see  it?  Did  you  prepare  this  exhibit? 

A.  I  did  not  prepare  it  myself  personally. 

Q.  Who  prepared  this  exhibit? 

A.  It  was  prepared  under  my  direction. 

Q.  You  did  not  actually  look  at  the  documents  in  the 
Seaboard  Air  Line  office? 

A.  No;  I  did  not  examine  each  document.  I  read  this 
after  it  was  prepared  and  looked  at  such  as  I  wanted  to 
look  at. 

Q.  You  refer  in  the  first  paragraph  to  a  lease  of  the 
Army  Supply  Base  to  the  City  of  Norfolk  under  an  agree¬ 
ment  of  November  20,  1919. 

A.  Yes,  sir. 

Q.  Did  you  get  that  lease  from  the  files  of  the  Seaboard? 

A.  I  either  had  the  lease  or  had  a  letter  from  one  of  the 
parties  to  the  lease  that  gave  that  information. 

Q.  Did  you  see  that  yourself? 

A.  I  do  not  recall. 

Q.  You  do  not  know.  Then,  further,  at  the  end  of  the 
first  paragraph  you  refer  to  a  new  agreement  between  the 
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City  of  Norfolk  and  the  Secretary  of  War  cancelling  the 
former  agreement  dated  April  20,  1919. 

A.  Yes,  sir. 

Q.  Yon  did  not  get  that  new  agreement  out  of  the  files 
of  the  Seaboard,  did  you? 

A.  I  certainly  did. 

Q.  The  actual  agreement? 

A.  I  do  not  know  that  the  actual  agreement  was  there, 
but  either  the  actual  agreement  or  a  copy. 

Mr.  Reynolds.  The  witness  is  not  undertaking  to  state 
the  terms  of  any  agreement.  This  purports  to  be  nothing 
more  than  a  brief  history  of  the  Army  Base.  He  is  not 
going  into  the  terms  of  the  different  agreements. 

Mr.  MacGuineas.  The  history  consists  of  a  series  of 
facts.  If  it  is  to  be  brought  out,  it  should  be  brought  out 
by  witnesses  who  know  the  facts.  I  do  not  consider  this 
proper  evidence.  This  is  given  by  a  man  who  admittedly 
does  not  know  the  facts  and  he  says  he  thinks  he  got  it 
from  some  letters  in  the  files  of  the  Seaboard  Railway. 

The  Witness.  I  am  prepared  to  give  you  the  exact 
source  of  every  fact  in  here,  if  you  want  to  take  time  to  go 
into  it. 

Mr.  MacGuineas.  All  right.  I  want  you  to  do  that. 

The  Witness.  All  right.  I  have  as  much  time  as  you 
have. 

Mr.  MacGuineas.  May  we  do  that  now? 

Mr.  Reynolds.  No.  That  is  cross  examination. 

Mr.  MacGuineas.  This  is  a  part  qualifying  the  witness 
and  I  am  entitled  to  ask  qualifying  questions. 

Mr.  Reynolds.  He  has  stated  where  he  got  the  informa¬ 
tion.  It  is  the  usual  information  contained  in  the  files. 
The  railroads  have  contacts  with  these  different  people  who 
operated  the  piers  and  the  files  show  these  facts.  He  is  not 
undertaking  to  go  into  the  agreement. 

Mr.  MacGuineas.  If  there  was  such  an  agreement  the 
way  to  prove  it  is  to  produce  the  agreement. 

Mr.  Reynolds.  We  are  not  offering  to  prove  the  contents 
of  the  agreement. 
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Mr.  MacGuineas.  If  they  existed  a  copy  of  them  is  proof 
of  the  existence. 

Mr.  Reynolds.  We  are  not  trying  to  prove  that  the  agree¬ 
ment  provided  for  thus  or  so.  All  he  said  was  that  a  new 
agreement  was  entered  into  between  the  City  of  Norfolk 
and  the  Secretary  of  War  cancelling  the  former  agreement 
dated  November  20,  1919. 

Mr.  MacGuineas.  He  does  not  know  whether  such  agree¬ 
ment  was  entered  into. 

Mr.  Cousins.  His  files  indicate  that. 

Mr.  Reynolds.  Anybody  can  find  it  by  going  over  to  the 
City  Hall  and  looking  at  it.  There  is  nothing  secret  about 
them.  We  do  not  want  to  prove  the  contents  of  the  agree¬ 
ment. 

The  Witness.  Will  you  let  me  state  the  purpose  I  pre¬ 
pared  it  for?  It  was  to  show  the  relation  between  the  rail¬ 
road  on  the  one  hand  and  the  various  owners  of  this  prop¬ 
erty  over  the  period  of  years  on  the  other  hand,  and  those 
facts  that  are  stated  in  there,  whether  they  be  facts  or  not, 
are  what  we  have  in  our  files  and  are  the  things  that  in¬ 
fluenced  us  in  our  relations  with  those  people. 

Mr.  MacGuineas.  If  this  witness  will  qualify  his  testi¬ 
mony  by  saying  that  these  are  considerations  which  the 
Seaboard  took  into  consideration  but  that  he  does  not  pur¬ 
port  to  testify  as  to  whether  they  are  true  facts  or  not,  I 
will  withdraw  my  objection. 

Q.  (By  Mr.  Reynolds).  Will  you  so  qualify? 

A.  I  certainly  do,  yes.  That  history  has  been  gone  over 
to  a  great  extent  already  and  I  have  no  desire  to  comment 
on  it. 

Q.  Suppose  you  take  up  your  next  exhibit. 

A.  The  next  exhibit  is  No.  28  and  consists  of  four  pages. 
It  shows  the  arrangements  between  the  Southern  Ter¬ 
ritory  lines  and  the  public  rail-water  terminals  in  the 
Hampton  Roads  area  and  practices  of  the  Southern  Terri¬ 
tory  lines  in  regard  to  all  private  industries  having  water¬ 
front  terminals  engaged  in  handling  their  own  traffic.  The 
purpose  of  this  is  also  similar  to  the  purpose  of  the  others. 


I  merely  set  forth  here  the  relationship  of  the  railroads 
to  each  of  these  public  terminals,  which  goes  over  to  and 
includes  all  of  pages  1,  2,  and  3,  and  the  semi-public  termi¬ 
nal.  That  is,  it  has  a  dual  personality.  I  refer  to  the 
Imperial  Tobacco  Company.  It  has  a  public  warehouse, 
and  then  there  are  the  private  terminals  composing  the 
Naval  operating  base  and  the  individual  industries  named 
at  the  bottom  of  page  4.  That  sets  forth  our  relationship 
with  each  of  those  terminals  and  it  shows  that  there  is  no 
inconsistency  in  the  treatment  accorded  the  Army  Base  and 
each  of  these  terminals. 

I  have  no  further  comment  to  make. 

Q.  Take  up  your  next  exhibit,  No.  29. 

A.  Exhibit  No.  29  consists  of  two  pages  and  is  an  excerpt 
from  Agent  R.  H.  Hoke’s  Southern  Export  Tariff,  I.  C.  C. 
903.  On  the  second  page  it  reproduces  item  160.  I  may 
say  here  this  is  the  tariff  carrying  the  line  haul  rate  from 
interior  destination  into  the  port  of  Norfolk.  Under  this 
Item  160  it  will  be  observed  it  provides  except  as  other¬ 
wise  provided  in  this  tariff  rates  published  do  not  include 
handling  or  other  charges. 

Then  Item  155  also  quoted  on  the  first  page  and  continued 
on  page  2  provides  under  paragraph  numbered  1,  that 
the  rates  named  in  this  tariff  apply  only,  and  one  of  the 
conditions  is  that  the  traffic  does  not  leave  the  possession 
of  the  inland  carrier  until  delivered  to  the  ocean  carrier 
or  to  its  agents. 

Paragraph  No.  2  provides  that  the  rates  named  in  this 
tariff  apply  on  traffic  which  leaves  the  possession  of  the 
inland  carrier  or  its  agent  after  arrival  at  the  port,  when 
provision  for  the  application  of  the  export  rates  under  such 
circumstances  is  covered  by  a  transit  tariff  on  file  with  the 
Interstate  Commerce  Commission. 

I  have  in  mind  traffic  that  goes  into  the  possession  of  the 
consignee  and  is  placed  in  a  warehouse  by  him. 

Mr.  MacGuineas.  Have  you  any  comment  on  paragraph 
No.  4? 

The  Witness.  That  has  nothing  to  do  with  the  point  I 
am  about  to  make. 
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Mr.  MacGuineas.  Very  well. 

The  Witness.  Or  that  I  just  made. 

Exam.  Disque.  Did  not  I  hear  yesterday  read  that  this 
absorption  at  public  piers  does  not  apply  on  traffic  from 
the  south? 

The  Witness.  We  do  have  this  wide  open  or  blanket  ap¬ 
plication  of  shipside  rates  but  it  is  not  true  from  the  south 
as  it  is  from  official  territory.  On  traffic  from  the  south, 
the  individual  rate  in  the  export  tariff  carrying  the  line  haul 
rate  seems  to  specify  that  those  rates  shall  not  have  ship- 
side  application.  There  may  be  10  per  cent  of  the  rates 
in  that  tariff  which  will  have  such  provision  and  the  other 
90  per  cent  would  not  have.  There  are  not  many  rates  in 
this  tariff  that  do  have  shipside  application. 

Q.  (By  Mr.  Reynolds).  Will  you  take  up  Exhibit  No.  30. 

A.  Exhibit  No.  30  is  an  excerpt  from  Agent  R.  H.  Hoke’s 
General  Import  Tariff  I.  C.  C.  902  published  effective  Jan¬ 
uary  29,  1944.  This  is  an  import  tariff  carrying  import 
rates  from  Norfolk  into  interior  Southern  Territory,  and 
it  will  be  seen  that  that  tariff  contains  a  terminal  or 
transit  note  which  provides:  4 ‘In  the  absence  of  specific 
provisions  in  this  tariff  to  the  contrary,  shipments  trans¬ 
ported  under  the  tariff  will  be  entitled  to  certain  allowances 
and  privileges,  which  include  the  allowance  of  storage  if 
they  are  so  provided  in  some  other  tariff.” 

Then  in  the  same  tariff  there  is  a  provision  that  on  traffic 
stored,  the  import  traffic  may  be  stored  at  the  port  for  a 
certain  length  of  time  and  when  it  is  shipped  out  it  shall 
retain  its  identity  as  import  traffic,  subject  to  the  transit 
requirement  that  it  shall  be  registered  within  25  days. 
That  registration  privilege  or  provision  is  contained  in 
paragraph  (c)  on  page  2.  The  export  tariff  does  not  con¬ 
tain  any  such  provision  as  that.  I  have  no  desire  to  discuss 
that  any  further.  It  can  be  dealt  with  on  brief. 

Q.  Take  up  your  next  exhibit. 

A.  The  next  exhibit  consists  of  one  page  and  will  be 
numbered  31.  It  shows  the  number  of  cars  of  traffic  via 
the  Seaboard  Railway  during  the  period  June  1,  1943,  and 
May  31,  1944  handled  into  Norfolk  and  delivered  to  the 
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Hampton  Roads  Port  of  Embarkation  at  the  Army  Base. 
Those  are  the  only  carloads  Seaboard  handled  in  that  the 
rates  on  which  they  moved  were  subject  to  shipside  ap¬ 
plication.  In  every  instance  it  is  a  fact,  as  the  statement 
will  indicate  by  comparing  the  applicable  rate  with  the 
rate  to  Baltimore  that  the  shipside  to  Baltimore,  which  is 
applicable  to  Norfolk  on  this  traffic,  is  the  rate  that  was 
applicable  here  because  it  was  lower. 

Q.  The  Baltimore  rate  is  held  as  the  maximum  at  Norfolk 
in  order  to  comply  with  the  Fourth  Section? 

A.  Yes,  sir.  The  item  containing  the  domestic  rate  there 
shows  that  in  no  instance  did  the  export  rate  charged  plus 
wharfage  and  handling  exceed  the  level  of  the  domestic 
rate.  That  is  all  I  have  to  say  about  that  exhibit. 

Q.  What  is  your  next  and  last  exhibit? 

A.  Exhibit  32  consists  of  one  page  and  shows  certain 
Seaboard  Air  Line  Railway  piers  at  Portsmouth,  Virginia, 
and  it  shows  the  capacity  of  those  piers  as  indicated  by 
some  past  performance  over  those  piers  as  compared  with 
the  number  of  cars  actually  moving  over  those  piers  re¬ 
cently. 

The  purpose  of  that  is  to  show  that  those  piers  are 
capable  of  handling  a  great  deal  more  traffic  than  they  are 
handling  today. 

Q.  Can  you  approximate  the  depth  of  water  at  those 
piers,  can  you  state  it  approximately? 

A.  I  have  not  examined  any  sea  charts  of  that  area. 
The  only  figures  I  have  in  mind  are  figures  that  were  given 
me  by  our  local  people  who  work  on  the  wharf. 

Q.  I  will  ask  you  if  at  the  present  time  the  piers  or  slips 
have  been  somewhat  filled  up  and  could  be  dredged  or 
made  deeper? 

A.  Oh,  yes;  they  could  be  made  deeper.  That  is  all  on 
that  exhibit. 

Q.  Do  you  have  anything  else  you  care  to  say? 

A.  I  believe  I  do  want  to  add  this:  In  the  one  year 
analysis  I  mentioned  in  connection  with  Exhibit  31  there 
was  a  total  of  605  cars  involved  in  that  analysis  and  moving 
to  the  base,  of  which  189  of  the  cars  had  neither  the  block 
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number  or  “for  export”  or  the  bill  of  lading,  which  I  in¬ 
terpret  to  mean  that  even  the  Army  Base  people  do  not 
contend  that  they  moved  over  the  piers.  It  was  local 
traffic.  I  merely  point  that  out  to  show  the  extent  to  which 
the  local  traffic  is  moving  into  that  base.  That  is  all  I  have. 

Mr.  Reynolds.  Mr.  Examiner,  I  ask  that  Exhibits  23  to 
32,  inclusive,  be  received. 

Mr.  MacGuineas.  Mr.  Examiner,  I  should  like  to  ask 
some  questions  before  they  are  received. 

Mr.  Reynolds.  The  witness  is  tendered  for  cross  exam¬ 
ination. 

Cross  Examination. 

i 

Q.  (By  Mr.  MacGuineas).  Mr.  Wolford,  you  have  no 
knowledge  that  any  shipment  that  ever  moved  over  Army 
Base  Piers  1  and  2  since  June  15,  1942,  consisted  of  traffic 
which  was  transferred  to  another  ship  on  the  high  seas, 
have  you? 

A.  No.  I  have  no  knowledge  of  what  became  of  a  single 
car  that  was  ever  delivered  there. 

Q.  So  that  you  do  not  know  whether  there  is  any  appli¬ 
cation  at  all  to  that  situation  that  you  discussed  in  your 
direct  testimony  ? 

A.  I  do  not.  It  is  the  inability  of  the  railroads  to  deter¬ 
mine  whether  that  is  true  or  not  which  is  one  of  the  grounds 
we  are  depending  on  here  to  extend  our  non-allowance  to 
you. 

Q.  Mr.  Wolford,  before  the  war  if  a  commercial  shipper 
sent  goods  on  an  export  bill  of  lading  through  the  Port  of 
Norfolk  and  put  it  on  to  a  ship,  how  would  you  determine 
whether  or  not  that  was  transferred  to  another  ship  on  the 
high  seas? 

A.  We  would  not. 

Q.  You  would  not  know? 

A.  No,  we  would  not  know  that. 

Q.  If  it  were  an  applicable  commodity  under  the  line 
haul  export  rate  you  would  apply  the  export  rate  and  as¬ 
sume  the  shipside  delivery  cost,  would  you  not? 

A.  Yes,  because  we  would  not  know,  but  that  would  fall 
in  the  same  category-  as  any  other  violation  of  the  law  that 
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the  shipper  might  make.  We  would  not  expect  to  find  all 
of  them.  He  would  finally  make  a  mistake. 

Q.  Whether  it  is  a  private  shipper  or  the  government 
shipping,  you  would  not  know  the  situation  that  actually 
occurred? 

A.  We  would  not  know  if  it  occurred. 

Q.  Did  you  not  pay  commercial  shippers  on  their  certi¬ 
fication  it  was  exported  ? 

A.  Yes,  sir. 

Q.  You  pay  the  Army  on  its  certification  it  is  exported, 
do  you  not? 

A.  I  think  we  are  paying  all  of  them  on  that  certification, 
as  far  as  I  know. 

Mr.  Reynolds.  Read  that  answer,  will  you  please? 

(The  last  answer  was  read.) 

Mr.  Reynolds.  You  are  not  paying  the  Army,  are  you? 

The  Witness.  He  is  not  speaking  of  the  allowance.  He 
is  speaking  of  the  line  haul  rate. 

Q.  (By  Mr.  MacGuineas).  Applying  the  line  haul  export 
rate.  Mr.  Wolford,  are  you  an  attorney? 

A.  Yes,  sir. 

Q.  Are  you  a  licensed  I.  C.  C.  practitioner? 

A.  Yes,  sir. 

'Q.  Turn,  please,  to  paragraph  3  of  your  Exhibit  No.  27, 
the  second  paragraph.  That  is  your  legal  conclusion  as  to 
the  Interstate  Commerce  Commission  to  which  you  referred 
above,  is  that  not  so  ? 

A.  It  could  be  so  stated,  yes,  sir. 

Q.  Would  you  state  it  as  anything  differently? 

A.  I  do  not  know  as  I  would. 

Q.  I  am  asking  you.  You  put  it  in  here.  I  am  asking  you 
what  it  is. 

A.  It  is  my  opinion. 

Q.  Your  opinion  that  the  I.  C  .C.  decision  is  applicable  to 
the  Army  Base  situation,  is  that  so? 

A.  Yes,  sir,  and  it  is  so  stated. 

Q.  I  take  it  that  is  based  on  certain  assumed  facts,  is  that 
so? 

A.  It  is  based  on  the  facts  that  are  stated  there. 
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Q.  It  is  based  on  the  fact  that  the  Army  Base  is  a  private 
facility? 

A.  Yes. 

Q.  You  are  not  testifying  to  that  as  of  your  own  knowl¬ 
edge,  are  you? 

A.  I  am  testifying  that  in  so  far  as  its  relations  with  the 
railroads  are  concerned,  those  relations  are  as  a  private 
facility. 

Q.  How  much  knowledge  do  you  have  of  the  actual  opera¬ 
tions  on  Army  Base  Piers  1  and  2? 

A.  None  beyond  the  point  where  the  railroad  is  prevented 
from  knowing,  and  that  is  up  to  the  point  where  we  deliver 
you  the  cars,  then  we  are  through. 

Q.  You  do  not  know  how  Army  Base,  Piers  1  and  2,  is 
being  operated  at  the  present  time? 

A.  I  know  in  so  far  as  railroad  transportation  is  con¬ 
cerned  it  is  being  operated  as  a  private  industry. 

Q.  What  do  you  mean  by  that?  Can  you  define  that? 

A.  Yes,  sir. 

Q.  Do  so. 

A.  We  turn  over  the  traffic  to  you  in  exactly  the  same  way 
as  we  do  to  any  other  private  industry.  Beyond  that  I  do 
not  know  anything  about  that  and  beyond  that  we  have  no 
right  to  know  anything  about  it. 

Q.  Do  you  know  how  the  traffic  is  handled  at  the  Army 
Base  piers? 

A.  Yes,  sir. 

Q.  By  the  Norfolk  Belt  Line? 

A.  Yes,  sir. 

Q.  Do  you  know  that  the  Norfolk  Belt  Line  engine  brings 
the  cars  into  the  pier  track  that  runs  along  the  middle  of 
the  pier? 

A.  Yes,  I  know  that,  and  I  know  the  circumstances  under 
which  that  engine  is  in  there. 

Q.  Where  did  you  learn  about  the  circumstances? 

A.  I  sat  here  and  listened  to  sworn  testimony. 

Q.  You  are  basing  your  opinion  on  the  facts  and  the  testi¬ 
mony  of  other  witnesses? 
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A.  No,  sir.  I  have  conducted  a  great  deal  of  investigation 
beforehand. 

Q.  How  did  you  do  that? 

A.  By  going  out  to  the  Army  Base  piers  and  talking  to 
the  people  out  there  at  the  pier  and  having  them  down  to 
my  office  and  talking  to  them  at  great  length  down  there. 

Q.  You  got  this  information  from  some  railroad  em¬ 
ployees  who  work  around  the  Army  Base?  They  told  you? 

A.  That  is  one  of  the  sources. 

Q.  What  other  source  did  you  have? 

A.  I  talked  with  other  Norfolk  Belt  line  employees. 

Q.  Now,  we  have  two  sources.  One  is  the  testimony  of 
other  witnesses  which  you  have  heard  in  the  hearing,  and 
the  other  is  conversation  with  railroad  employees  who  work 
upon  the  base. 

A.  Exactly. 

Q.  Any  other  source? 

A.  From  my  own  observations  out  there  of  such  things 
as  I  saw. 

Q.  Just  where  did  you  go  when  you  were  out  there? 

A.  I  went  to  the  main  Hampton  Boulevard  gate  and  the 
guard  told  the  group  of  us  that  we  would  have  to  go  into 
a  building  there  beside  the  gate  and  get  permits.  So  we 
went  in  there  and  told  the  young  lady  where  we  wanted 
to  go  and  to  whom  we  wanted  to  talk.  So  she  called  on 
the  phone  to  some  place,  I  do  not  know  where,  talked  to 
somebody  at  that  time  and  in  due  course  she  proceeded  to 
issue  us  some  permits  that  we  pinned  on  our  coats,  which 
authorized  us  to  go  and  talk  to  the  railroad’s  joint  agent 
in  warehouse  4.  So  we  proceeded  to  go  down  to  the  ware¬ 
house  and  hunted  up  his  office  and  had  a  great  deal  of 
trouble  finding  it  and  talked  with  him  two  or  three  hours. 

Q.  What  else  did  you  do? 

A.  We  got  into  an  automobile  and  in  coming  out  we 
circled  around  a  little  bit  in  order  to  be  able  to  see  as  much 
of  the  piers  as  possible,  and  came  on  out. 

Q.  You  did  not  go  on  to  the  piers? 

A.  No,  sir,  we  did  not  try  to  go  on  to  the  piers. 
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Q.  There  is  a  fence  that  shuts  off  the  pier  from  the  rest 
of  the  base,  is  there  not? 

A.  No,  sir. 

Q.  There  are  guards  there? 

A.  I  did  not  see  any  that  seemed  to  be  prohibiting  any¬ 
body  from  going  on.  There  were  one  or  two  military  guards. 

Q.  You  did  not  try  to  go  on  the  base? 

A.  No.  We  did  not  have  any  authority  to  go  on,  so  I 
did  not. 

Mr.  Reynolds.  I  will  say  for  the  information  of  the 
gentleman  that  so  far  as  handling  cars  to  the  Army  Base 
is  concerned,  the  lines  I  represent  will  rely  on  the  testi¬ 
mony  given  by  Mr.  Burrows  this  morning  as  to  the  manner 
of  the  handling  of  the  cars. 

Mr.  MacGuineas.  Will  you  make  an  explicit  statement 
that  the  testimony  of  the  present  witness  is  not  to  be  taken 
as  any  evidence  of  facts  as  to  the  actual  mode  of  operation 
within  the  Army  base? 

The  Witness.  That  is  all  right. 

Mr.  Reynolds.  Yes.  I  will  make  that  statement. 

Q.  (By  Mr.  MacGuineas).  Mr.  Wolford,  will  you  refer 
to  Exhibit  28,  please?  Did  you  prepare  these  paragraphs 
which  purport  to  describe  the  mode  of  operating  the  various 
terminal  facilities? 

A.  I  prepared  some  of  it  and  some  of  it  was  prepared  for 
me  under  my  direction.  It  was  kind  of  a  joint  operation. 

Mr.  MacGuineas.  For  the  record,  may  I  ask  counsel,  is 
this  witness  intended  to  be  a  witness  giving  facts  of  the 
operation  at  these  various  terminals? 

Mr.  Reynolds.  I  will  have  to  ask  the  witness  what  he 
says  about  that. 

The  Witness.  The  same  answer  is  true  here  as  it  was  of 
the  other  exhibits.  These  are  the  facts  as  we  believe  them 
to  be  and  on  which  we  have  acted  in  our  relationship  with 
each  of  these  terminals. 

Q.  (By  Mr.  MacGuineas).  You  are  not  prepared  either 
through  testimony  or  through  the  exhibit  to  be  giving  evi- 
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dence  of  the  actual  facts  of  operation  at  the  piers,  is  that 
correct? 

A.  That  is  correct. 

Q.  Mr.  Wolford,  will  you  refer  to  your  Exhibit  No.  29, 
please,  paragraph  4. 

A.  Yes,  sir. 

Q.  Under  that  provision  of  the  tariff,  is  your  line  cur¬ 
rently  applying  export  rates  on  shipments  consigned  to  the 
United  States  government  and  handled  over  Army  Base 
Piers  1  and  2  for  export? 

A.  I  have  no  doubt  they  are.  That  answer  in  no  way 
concedes  the  correctness  of  what  may  be,  but  it  is  on  the 
assurance  that  you  give  us. 

Q.  I  understand  that.  If  you  will  refer  to  your  Exhibit 
No.  31,  does  that  exhibit  show  every  car  which  was  handled 
by  the  Seaboard  during  the  stated  period  from  June  1, 1943, 
through  May  31, 1944,  delivered  at  Army  Base  Piers  1  and 
2,  or  does  it  include  only  certain  of  such  shipments? 

A.  It  includes  certain  of  such  shipments. 

Q.  What  is  the  basis  for  the  inclusion  of  those? 

A.  The  whole  analysis  covered  all  of  the  cars  that  moved 
into  the  pier  of  every  kind,  and  then  so  many  of  those  cars 
— I  gave  the  figure  a  while  ago — 189  of  those  cars  had  no 
designation  on  them  of  export  or  the  QMRWE  number.  The 
remainder  did.  So,  presumably,  the  remainder  would  be 
export  traffic  if  the  assurances  contained  on  there  were  ac¬ 
curate.  So  out  of  all  of  those  export  shipments  all  of  them 
are  not  subject  to  shipside  rates.  This  case  does  not  involve 
any  export  rates  that  did  not  have  shipside  application,  so 
we  were  not  interested  in  those.  They  were  eliminated,  and 
this  is  the  remainder. 

Q.  If  I  understand  correctly  you  also  eliminated  in  the 
preparation  of  this  exhibit  certain  cars  containing  traffic 
as  to  which  shipside  application  tariffs  are  applicable  but 
you  excluded  them  from  your  exhibit  because  the  Bill  of 
lading  did  not  carry  the  O.  D.  T.  block  number,  is  that 
correct? 

A.  No,  sir.  This  contains  all  the  cars  that  moved  on  rates 
that  were  subject  to  shipside  application  without  regard  to 
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whether  the  shipping  order  had  “for  export”  and  the 
QMRWE  numbe7*  on  it 

Q.  I  see. 

A.  It  is  every  car  or  purports  to  be  every  car  of  either 
of  those  two  kinds  that  were  handled.  Of  course,  it  does 
not  include  any  domestic  traffic.  That  is  the  kind  that  did 
not  have  any  QMRWE  number  or  “for  export”  on  it. 

Q.  Your  exhibit  merely  shows  that  during  the  stated 
period  your  line  handled  68  cars  of  commodities  which  had 
the  shipside  application  tariff? 

A.  That  is  right 

Q.  And  the  balance  of  the  cars  which  you  actually  han¬ 
dled  during  that  period  did  not  have  the  applicable  ship- 
side  tariff? 

A.  That  is  right. 

Q.  Will  you  please  refer  to  your  Exhibit  No.  32. 

A.  Well,  before  you  proceed,  let  me  make  one  correction 
in  the  heading  which  I  overlooked  making.  The  word 
“Coastwise”  should  appear  up  there  in  the  heading  of  the 
first  column.  In  other  words,  it  should  read  “Number  of 
Carloads  of  Coastwise,  Export  and/or  Import  Traffic”  the 
pier  has  accommodated. 

Q.  Referring  to  Piers  6  through  10  of  the  Seaboard 
which  are  designated  in  your  exhibit,  do  you  know  the  last 
time  an  ocean-going  cargo  vessel  docked  at  those  piers  for 
either  loading  or  unloading? 

A.  No,  except  by  hearsay  from  our  own  people. 

Q.  You  do  not  actually  know? 

A.  I  did  not  investigate  that.  It  did  not  seem  necessary 
to  support  the  exhibit. 

Q.  You  do  not  know  whether  those  piers  have  sufficient 
depth  of  water  to  carry  a  modem  ocean-going  cargo  ship 
or  not,  do  you? 

A.  I  know  nothing  about  the  depth  of  the  water.  I  know 
that  they  did  handle  that  traffic  during  those  times,  that 
is  alL 

Q.  As  to  that  you  would  not  say  how  much  -of  the  traffic 
was  coastwise  and  how  much  was  export? 

A.  No. 
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Q.  Nor  do  yon  know  how  that  traffic  was  loaded,  do  yon? 

A.  The  mechanical  means  of  loading? 

Q.  Yes. 

A.  No,  I  do  not  know  abont  that. 

Q.  Yon  do  not  know  the  width  of  these  piers,  do  yon? 

A.  No. 

Q.  Yon  do  not  know  what  they  have  in  the  way  of  mar¬ 
ginal  aprons,  do  yon? 

A.  The  width  of  the  marginal  aprons? 

Q.  Yes. 

A.  No.  I  think  practically  all  of  them  have  a  marginal 
track. 

Q.  Those  marginal  tracks  are  not  on  the  same  level  as 
the  pier  floor,  are  they? 

A.  I  do  not  know  abont  that. 

Q.  They  do  not  have  any  mechanical  hoisting  equipment 
like  cranes  or  derricks,  do  they? 

A.  I  do  not  know. 

Q.  Do  yon  know  how  old  these  piers  are? 

A.  I  do  not  know  that. 

Q.  Yon  would  not  know  whether  they  were  designed  and 
constructed  to  handle  export  traffic  or  not,  would  yon? 

A.  No.  I  do  not  know  that. 

Q.  Yon  would  not  know  whether  it  would  have  been  feasi¬ 
ble  to  load  from  these  Seaboard  piers  any  of  the  cargo 
ships  which  have  handled  export  and  import  traffic  over  the 
Army  Base  piers  for  the  last  two  years,  would  yon? 

A.  I  do  not  know  the  size  of  the  ships  or  anything  in¬ 
volved,  so  I  would  not  be  able  to  answer  that. 

Q.  Will  yon  refer  to  your  Exhibit  25,  Mr.  Wolford.  Do 
yon  know  of  your  own  knowledge  with  how  many  of  the 
terminal  operators  at  Norfolk  this  standard  form  of  agree¬ 
ment  with  the  Seaboard  is  now  actually  signed  and  in 
effect? 

A.  I  have  that  information  in  my  files,  but* at  the  mo¬ 
ment  I  do  not  have  it  available. 

Q.  Yon  can  not  tell  ns? 

A.  Not  at  the  moment.  I  can  probably  give  it  to  yon 
later  in  the  day. 
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Q.  For  instance,  yon  do  not  actually  know  whether  yon 
have  this  standard  form  of  agreement  signed  and  in  effect 
with  Lincoln  Tidewater  Terminals,  do  you? 

A.  No.  We  do  not  have.  I  started  to  say  I  think  the 
history  I  gave  so  stated.  I  am  not  sure  whether  it  does 
or  not. 

Q.  Of  course,  we  have  agreed  that  your  statements  are 
not  evidence  of  those  facts. 

A.  Oh,  we  did  not  agree  to  any  such  thing  as  that.  If  I 
said  we  had  a  contract  with  Lincoln  Tidewater  Terminals 
that  has  nothing  to  do  with  the  operation  of  the  Lincoln 
Tidewater  Terminals. 

Q.  Do  you  actually  know  whether  you  have  this  standard 
form  of  contract  now  in  effect  with  Lincoln  Tidewater? 

A.  I  can  give  you  the  names  of  the  ones  we  do  have  and 
do  not  have  later  in  the  day  and  I  will  answer  this  way 
now:  I  am  sure  we  do  not  have  with  Lincoln  Tidewater 
Terminal  and  I  think  the  history  I  gave  so  states  that  and 
explains  why. 

Q.  Do  you  know  whether  or  not  you  had  a  standard  form 
of  agreement  in  effect  with  Transport  Trading  and  Ter¬ 
minal? 

A.  Whether  we  did  have? 

Q.  Yes. 

A.  My  recollection  is  we  did. 

Q.  Are  you  certain  of  that? 

A.  No.  I  will  have  to  look  at  the  file  to  refresh  my 
recollection.  The  history  probably  states  the  answer  to 
that  question,  too. 

Q.  If  you  will  refer  to  the  underscored  provisions  in 
lines  44  and  45  on  page  1  of  this  exhibit  which  provides 
that  the  provisions  for  absorbing  the  charges  shall  not 
apply  to  traffic  that  is  the  property  of  the  terminal,  no 
such  comparable  provision  is  contained  in  any  of  your 
tariffs,  is  there? 

A.  I  do  not  believe  so. 

Q.  At  Lambert  Point  docks  are  you  paying  the  operator 
of  the  terminal  of  those  docks?  Are  you  paying  the  tariff 


provisions  for  wharfage  and  handling  on  applicable  ship¬ 
ments  ? 

A.  On  commercial  traffic? 

Q.  Yes,  at  the  Lambert  Point  docks. 

A.  For  any  commercial  traffic,  yes. 

Mr.  Reynolds.  For  any  commercial  traffic.  Go  ahead 
and  complete  the  answer. 

The  Witness.  We  would  be  making  the  allowance  if  they 
were  handling  any  commercial  traffic  to  the  extent  they  are 
handling  commercial  traffic  for  us. 

Q.  (By  Mr.  MacGuineas).  If  there  is  any  such  traffic 
over  Lambert  Point  docks  your  line  is  paying  the  allow¬ 
ance  to  the  terminal  operator,  is  that  a  correct  statement? 

A.  That  is  correct.  Exhibit  28  shows  we  have  a  contract 
with  them  and  we  are  making  the  allowance. 

Q.  I  beg  your  pardon? 

A.  Exhibit  28  shows  we  have  a  contract  with  them  and 
we  are  making  the  allowance. 

Q.  Well,  now,  with  respect  to  commercial  traffic  which 
moves  over  Army  Base  Piers  1  and  2  at  the  present  time, 
are  you  making  any  terminal  allowance  there  for  wharfage 
and  handling? 

A.  I  do  not  know  of  any  that  we  have  handled  where 
the  Seaboard  performed  the  line  haul  service.  As  a  matter 
of  fact,  I  do  not  know  that  you  had  ever  handled  any  until 
I  heard  General  Kilpatrick  testify. 

Q.  So  you  do  not  know  what  the  policy  of  your  line  would 
be  with  respect  to  the  payment  of  such  charges  if  you 
hauled  such  traffic? 

A.  We  have  never  been  faced  with  the  problem  of  formu¬ 
lating  a  policy 'in  that  regard. 

Mr.  MacGuineas.  That  is  all. 

Mr.  Reynolds.  Mr.  Examiner,  I  renew  the  request  that 
Exhibits  23  to  32,  inclusive,  be  received  in  evidence. 

Mr.  MacGuineas.  Subject  to  the  qualification  which  the 
witness  has  stated,  I  have  no  objection  to  them. 

Exam.  Disque.  They  will  be  received. 
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(Defendants’  Exhibits  23  to  32,  Witness  Wolford,  re¬ 
ceived  in  evidence.) 

(Witness  excused.) 

Chari.es  F.  Theobold,  was  sworn  and  testified  as  follows : 

Direct  Examination. 

Q.  (By  Mr.  Reynolds).  What  is  your  position  with  the 
Atlantic  Coast  Line  Railroad? 

A.  Assistant  to  the  general  freight  agent. 

Q.  Yesterday,  Major  Heimbaugh  testified  that  the  At¬ 
lantic  Coast  Line  paid  the  Lincoln  Tidewater  Terminal 
$544.68  in  May,  1943,  for  wharfage  and  handling.  Will  you 
please  explain  that  payment? 

A.  Yes.  We  have  received  a  number  of  bills  from  Lin¬ 
coln  Tidewater  Terminals  which  were  rendered  on  the 
theory — 

Mr.  MacGuineas.  Will  you  qualify  this  witness  first  as 
to  this  transaction? 

Q.  (By  Mr.  Reynolds).  Did  you  investigate  to  find  out 
the  circumstances  surrounding  the  payment  by  your  com¬ 
pany  of  the  $544.68? 

A.  Yes,  sir,  I  did. 

Q.  Will  you  please  explain  those  circumstances? 

A.  Yes. 

Mr.  MacGuineas.  May  I  ask  how  you  conducted  that 
investigation  ? 

The  Witness.  By  going  to  our  freight  office  here  and 
examining  the  records  and  getting  the  bills.  I  should  state 
here  in  the  case  of  payments  to  Lincoln  Tidewater  I  have 
the  receipted  bills.  In  the  case  of  bills  which  they  have 
rendered  but  which  we  have  not  paid  I  have  their  bills 
which  have  never  been  marked  “paid.” 

After  a  great  deal  of  search  we  found  that  we  had  paid 
four  bills  of  the  Lincoln  Tidewater  Terminal  and  four  only. 
In  each  case  the  bills  covered  shipments  either  to  the 
terminal  operated  by  Lincoln  Tidewater  Terminals  or  from 
their  terminal  on  rates  which  did  not  apply  to  or  from 
shipside  and  the  amount  of  the  wharfage  and  handling 
charges  had  been  collected  from  the  shipper  or  consignee. 
The  payment  of  those  amounts  to  the  Lincoln  Tidewater 


Terminal,  therefore,  was  not  payment  of  money  of  the 
Atlantic  Coast  Line  Railroad  but  merely  of  money  that 
had  been  advanced  to  the  Atlantic  Coast  Line  Railroad. 

Q.  (By  Mr.  Reynolds).  Go  into  more  detail  in  your  ex¬ 
planation  of  the  payment  of  the  $544.68.  First,  what  did 
the  payment  consist  of? 

A.  It  consisted  of  55  carloads  of  leaf  tobacco. 

Q.  Were  the  shipments  made  collect  or  prepaid? 

A.  They  were  prepaid  by  the  shipper. 

Q.  Did  the  amount  prepaid  include  the  wharfage  and 
handling  in  addition  to  the  line  haul? 

A.  Yes,  sir. 

Mr.  MacGuineas.  Will  you  read  what  your  freight  bill 
says. 

The  Witness.  This  is  not  the  freight  bill.  This  is  bill 
of  the  Lincoln  Tidewater  Terminal. 

Q.  (By  Mr.  MacGuineas).  How  did  you  determine  that 
the  shipper  had  prepaid? 

A.  From  the  car  number  and  the  other  records  that  are 
kept  at  the  freight  office. 

Q.  What  records? 

A.  The  re\\prds  of  freight  handled.  On  every  car  that  is 
handled  into  Norfolk  by  the  Atlantic  Coast  Line  we  have 
copies  of  the  freight  bills. 

Q.  Did  you  look  at  these  freight  bills? 

A.  I  did  not  look  at  the  individual  freight  bills,  no.  I 
had  them  down  at  the  freight  office.  I  had  that  information 
gathered  for  me. 

Q.  All  I  am  concerned  with  is  finding  out  how  you  were 
sure  these  shippers  prepaid  the  handling  charges.  That  is 
what  I  am  trying  to  find  out. 

A.  That  information  was  obtained  from  the  freight  bills, 
copies  of  which  are  on  file  at  the  local  office  of  the  Atlantic 
Coast  Line  here  in  Norfolk. 

Q.  (By  Mr.  Reynolds).  You  did  not  get  it  yourself,  but 
you  had  it  done? 

A.  I  had  it  done,  yes,  sir. 
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Q.  The  Atlantic  Coast  Line  having  received  money  for 
wharfage  and  handling  turned  the  money  over  to  the  Lin¬ 
coln  Tidewater? 

A.  That  is  correct,  yes,  sir. 

Q.  Were  there  other  payments  that  yon  made  nnder 
similar  circumstances  ? 

A.  Under  similar  circumstances,  yes. 

Q.  That  is  to  say,  the  wharfage  and  handling  charges 
were  either  included  in  the  amount  prepaid  or  they  were 
billed? 

A.  As  advances. 

Q.  As  advances? 

A.  Yes,  sir. 

Q.  Does  the  Atlantic  Coast  Line  Railroad  have  contracts 
with  shippers  and  receivers  of  freight  who  own  their  own 
piers? 

A.  We  have  a  contract  with  the  Imperial  Tobacco  Com¬ 
pany  here  that  own  their  own  piers. 

Q.  We  will  refer  specifically  to  the  contract  of  the  Im¬ 
perial  Tobacco  Company.  You  have  that  here  with  you? 

A.  Yes,  sir. 

Mr.  Reynolds.  May  that  be  identified  as  Exhibit  No.  33? 

(Defendants’  Exhibit  33,  Witness  Theobold,  marked  for 
Identification.) 

Q.  (By  Mr.  Reynolds).  What  does  that  contract  provide 
with  respect  to  wharfage  and  handling  charges  on  traffic 
owned  by  the  Imperial  Tobacco  Company? 

A.  That  the  allowance  for  wharfage  and  handling  shall 
not  be  made  on  property  of  the  Imperial  Tobacco  Company. 

Q.  Is  that  same  provision  carried  in  other  contracts  that 
you  have  with  persons  who  own  their  own  piers? 

A.  Or  operate  piers,  yes,  sir. 

Q.  With  persons  who  either  own  or  operate  piers? 

A.  Yes,  sir. 

Q.  Have  you  made  a  check  of  the  traffic  which  moved  via 
the  Atlantic  Coast  Line  during  the  twelve  months’  period 
and  was  consigned  to  Army  Base  Piers  1  and  2? 

A.  Yes,  sir. 
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Q.  What  does  this  check  show  with  respect  to  whether  or 
not  the  traffic  moved  under  shipside  rates? 

A.  We  were  unable  to  find  a  single  instance  in  the  12- 
month  period  where  we  handled  a  car  of  freight  to  the 
Army  Base  pier  in  Norfolk  on  a  shipside  rate. 

Mr.  Reynolds.  I  will  state  to  counsel  on  the  other  side 
that  we  have  an  exhibit  showing  each  individual  shipment 
and  the  rate  and  charge  for  moving,  but  in  view  of  the  ob¬ 
jection  made  yesterday  on  the  ground  of  security,  I  have 
not  asked  the  witness  to  offer  any  evidence  on  that  exhibit. 

Mr.  MacGuineas.  I  appreciate  your  position  and  that  is 
quite  agreeable. 

Mr.  Reynolds.  If  you  want  to  inspect  it,  it  is  here. 

Q.  (By  Mr.  Reynolds).  Approximately  how  many  of 
those  shipments  moving  in  the  12-month  period  had  no 
symbols? 

A.  No  symbol  with  respect  to  the  possibility  it  might  be 
export  freight? 

Q.  Yes. 

A.  Do  you  want  me  to  give  you  the  number  of  cars  or 
just  the  percentage? 

Q.  Just  the  percentage. 

A.  43  per  cent  of  the  cars  we  brought  into  the  Army  Base 
during  that  12-months’  period  bore  no  sign  of  any  kind  of 
an  export  character. 

Q.  Does  the  Atlantic  Coast  Line  Railroad  Tariff  No. 
B-3068,  which  is  referred  to  in  the  complaint,,  provide  that 
your  company  will  absorb  the  wharfage  and  handling 
charges  on  export  traffic  at  Norfolk,  Virginia? 

A.  It  does  not. 

Mr.  Reynolds.  That  is  all  I  have.  I  ask  that  Exhibit  33 
be  received  and  I  may  also  state  to  counsel  that  we  have 
the  original  of  this  contract. 

Mr.  MacGuineas.  No  objection. 

Exam.  Disque.  Received. 

(Defendants’  Exhibit  33,  Witness  Theobold,  received  in 
evidence.) 

Cross  Examination. 


308 


Q.  (By  Mr.  MacGuineas).  Mr.  Theobold,  you  stated  that 
all  of  the  shipments  which  were  examined  under  your  super¬ 
vision  consisted  of  commodities  as  to  which  there  is  no 
applicable  shipside  export  rate;  is  that  correct? 

A.  As  to  which  the  applicable  rate  did  not  apply  to  ship- 
side,  that  is  correct. 

Q.  In  other  words,  in  your  tariffs  it  is  only  by  specific 
designation  by  commodity  that  the  shipside  rate  is  ap¬ 
plicable  ? 

A.  Not  by  commodity,  but  by  some  provision  in  the  tariff. 

Q.  When  you  stated  that  43  per  cent  of  the  freight  bills 
contained  no  reference  to  export,  those  were  freight  bills 
on  shipments  as  to  which  the  shipside  rate  was  not  ap¬ 
plicable,  is  that  correct? 

A.  Let  me  answer  the  question  in  this  way:  We  examined 
the  tariff  rates  on  all  of  the  shipments  handled  in  the  12- 
month  period  with  the  possible  exception  of  some  cars  that 
had  such  a  tremendous  mixture  of  freight  in  it,  a  few 
pounds  of  this  and  a  few  pounds  of  that — we  examined  the 
tariffs  on  all  of  the  shipments,  and  with  the  exception  I  just 
stated,  I  could  not  find  any  shipside  rate  that  applied  to  any 
of  those  shipments  whether  in  the  43  per  cent  or  not. 

Q.  Who  made  the  examination  of  the  bills  of  lading  to 
determine  whether  they  contained  any  reference  to  export? 

A.  I  did  not  examine  the  bills  of  lading. 

Q.  Well,  what  documents  did  you  examine  to  determine 
whether  provision  for  export  was  noted? 

A.  The  freight  bills  on  file  in  the  office  of  the  Atlantic 
Coast  Line. 

Q.  Just  the  freight  bills? 

A.  Yes,  sir. 

Q.  Is  it  correct  to  say  that  the  copies  of  the  freight  bills 
which  you  examined  were  your  carriers  retained  copies  and 
not  the  copies  which  you  transmit  to  the  Army  for  pay¬ 
ment? 

A.  Of  course,  we  could  not  examine  the  copies  that  the 
Army  had.  They  were  carbon  copies,  exact  copies. 

Q.  So  that,  of  course,  you  have  no  means  of  knowing 
whether  the  export  certification  was  or  was  not  stamped  on 
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the  copies  of  those  freight  bills  which  go  through  for  pay¬ 
ment,  have  you? 

A.  No,  sir,  we  do  not  have  that. 

Q.  With  reference  to  the  payment  which  your  line  made 
to  the  Lincoln  Tidewater  Terminals,  you  said,  I  believe, 
that  your  freight  bills  show  that  the  shipper  had  either 
prepaid  the  handling  charge  or  that  you  had  paid  it  as  an 
advance  to  him? 

A.  Yes,  sir. 

Q.  In  what  form  was  that  designation  made  on  the 
freight  bill? 

A.  The  freight  bills  on  the  shipments  to  the  base — I 
mean  to  the  terminal,  that  is,  shipments  that  would  be  ex¬ 
ported,  carried  the  word  “prepaid”  in  a  column  for  that 
purpose  on  the  freight  bills.  The  few  cars  that  were  han¬ 
dled  from  the  terminal  and  were  apparently  imported,  the 
amount  of  the  wharfage  charges  were  shown  in  a  separate 
*olumn  labeled  “advances.” 

Q.  Well,  now,  referring  to  the  export  shipments,  that 
s  to  say,  the  shipments  which  your  line  carried  to  the 
erminal,  do  you  know  how  the  freight  bills  designated  the 
prepayment?  What  did  it  show? 

A.  I  just  said  the  word  “prepaid”  appears  in  type¬ 
written  language  on  the  space  for  that  purpose. 

Q.  How  was  the  amount  of  the  bill  shown,  just  a  lump 
sum,  so  many  dollars? 

A.  It  shows  the  number  of  bales  or  hogsheads  or  what 
ever  it  was  and  the  rate,  and  the  rate  times  the  number 
of  pounds.  The  weight  was  shown  and  the  rate,  plus  the 
number  of  pounds,  and  the  total  charges,  and  then  in  a 
separate  column  the  word  *  ‘  prepaid 9  \  Otherwise  our  agent 
would  have  been  obliged  to  go  out  and  collect  the  freight 
charges. 

Q.  I  do  not  understand  how  you  can  determine,  if  that 
is  all  the  freight  bill  said,  that  the  prepayment  related  to 
anything  more  than  the  tariff  rate? 

A.  The  freight  bill  also  had  the  usual  endorsement  so 
much  wharfage  and  handling,  that  was  added  to  the  total 
of  the  freight  charges  for  a  grand  total  of  the  bill. 
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Q.  Did  yon  observe  that  yourself? 

A.  No.  I  had  that  done  for  me  by  the  local  office. 

Mr.  Reynolds.  It  was  done  while  yon  were  np  here 
listening  at  this  hearing? 

.  The  Witness.  Well,  when  yesterday  it  was  said  that  the 
Atlantic  Coast  Line  paid  500  some  odd  dollars,  I  was  rather 
surprised,  because  I  did  not  know  we  had  paid  them  any 
such  amount  of  money;  so  we  immediately  set  to  work  to 
check  up  on  it. 

Q.  (By  Mr.  MacGuineas).  How  do  you  know  what  these 
freight  bills  actually  did  state?  You  did  not  see  them. 

A.  I  did  not  see  them,  but  we  have  competent  employees 
at  the  local  freight  office  to  do  work  like  that. 

Q.  And  they  just  told  you  verbally  what  was  on  the 
freight  bill? 

A.  That  is  correct. 

Q.  Did  that  person  specifically  tell  you  that  the  prepaid 
bill  listed  separately  wharfage  and  handling? 

A.  I  can  not  say  that  he  did.  I  can  give  you  the  exact 
language  in  which  he  gave  me  the  information. 

Mr.  MacGuineas.  That  is  all. 

Re-direct  Examination. 

Q.  (By  Mr.  Reynolds).  With  respect  to  43  per  cent  of 
the  shipments  that  did  not  contain  on  the  freight  bill  any 
indication  that  they  were  for  export,  if  I  understand  you 
correctly  57  per  cent  of  the  shipments  did  contain  such 
indication? 

A.  They  contained  some  hint  in  a  small  part  of  them,  the 
57  per  cent,  the  words  “for  export”  were  shown  on  the  bill, 
and,  conversely,  on  a  portion  of  the  43  per  cent  the  words 
“not  for  export”  or  some  declaration  was  shown  on  the 
freight  bill. 

Mr.  Reynolds.  That  is  all. 

(Witness  excused.) 

Mr.  Cousins.  May  I  ask  Major  Heimbaugh  a  question? 

Hays  M.  Heimbaugh,  recalled,  having  previously  been 
sworn,  testified  further  as  follows : 

Direct  Examination. 


Q.  By  Mr.  Cousins).  Major  Heimbaugh,  this  morning 
when  you  testified  to  an  export  certification  on  certain  hills 
of  lading,  did  you  mean  to  say  that  that  was  a  stamp  put 
on  there  by  some  Army  officer  and  the  document  was  then 
turned  over  to  the  government  pay  agency  but  that  that 
was  never  furnished  to  the  railroad  in  any  way? 

A.  This  provision  in  the  tariff,  you  recall,  about  ship¬ 
ments  moving  over  Army  bases  says  that  the  export  rate 
shall  apply  in  such  instances.  It  says:  4  *  Upon  evidence  of 
proper  certification.’ ’ 

Q.  Yes. 

A.  This  stamp  endorsement  that  you  see  on  this  bill  is 
an  endorsement  that  the  transportation  officer  puts  on  those 
bills  so  that  the  finance  officer  in  Washington  and  the  gen¬ 
eral  accounting  office  later  in  the  audit  will  know  upon 
what  basis  they  should  make  final  settlement.  Whether  or 
not  the  carriers  present  a  copy  of  the  freight  bills  to  the 
transportation  officer  for  his  endorsement  with  respect  to 
importation,  whether  they  do  that  at  any  time  or  in  all 
cases  or  only  part  of  the  time,  I  have  no  knowledge,  but  as 
to  the  bills  that  go  through  for  payment  that  endorsement 
is  made  when  it  is  proper. 

Q.  All  you  will  say  then  is  that  that  stamp  is  presented 
to  the  government  paying  office  as  evidence  to  him,  but  you 
have  not  said  it  is  presented  to  the  railroad  as  evidence  to 
them.  Is  that  so? 

A.  In  effect,  that  is  correct.  So  far  as  I  know,  if  you  will 
give  us  a  copy  of  the  freight  bill  and  ask  us  to  have  it 
stamped,  we  would  stamp  it.  I  can  only  comment  respecting 
the  freight  bills  that  have  gone  through  channels  at  Wash¬ 
ington  that  I  was  able  to  obtain. 

Mr.  Cousins.  That  is  all 
(Witness  excused.) 

Cabl  W.  Utt.t.t,  was  sworn  and  testified  as  follows : 
Direct  Examination. 

Q.  Yesterday  did  you  hear  testimony  to  the  effect  that 
the  Southern  Railway  had  paid  to  Lincoln  Tidewater  Ter¬ 
minals  the  sum  of  $3,000  in  1942? 

A.  I  did. 
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Q.  Have  you  looked  into  that  transaction? 

A.  I  have. 

i 

Q.  What  investigation  have  you  made? 

A.  The  investigation  that  I  made  develops  that  there  was 
a  movement  of  or  through  the  Lincoln  Tidewater  Terminals, 
to  a  point  in  Alabama,  consigned  to  the  Reynolds  Corpora¬ 
tion  at  that  point.  The  rate  does  not  apply  to  shipside.  In 
other  words,  it  is  subject  to  the  wharfage,  but  no  handling. 
We  collected  the  charges  from  the  consignee  down  there  in 
.Alabama  and  made  payment  of  such  charges  as  collected  to 
the  Lincoln  Tidewater  Company. 

Q.  Those  are  the  wharfage  charges? 

A.  Yes,  sir,  the  wharfage  charges. 

Q.  Will  you  please  state  what  ports  the  Southern  Railway 
serves  ? 

A.  Do  you  want  all  of  them? 

Q.  Beginning  at  Norfolk. 

A.  Norfolk,  Charleston,  Savannah,  Brunswick,  Jackson¬ 
ville,  Mobile  and  New  Orleans. 

Q.  Does  the  Southern  make  any  allowance  for  wharfage 
and  handling  on  freight  moving  under  shipside  rate  to 
those  ports  where  freight  is  owned  by  the  operator  of  the 
facility? 

A.  None  whatsoever. 

Q.  You  have  prepared  an  exhibit  to  be  introduced  in  this 
proceeding? 

A.  I  have. 

Mr.  Dixon.  May  we  have  that  identified  as  Exhibit  No.  34? 

(Defendants’  Exhibit  34,  Witness  Dilli,  marked  for  Iden¬ 
tification.) 

Q.  (By  Mr.  Dixon).  Before  taking  up  your  exhibit,  will 
you  briefly  tell  us  what  is  the  general  practice  of  the  South¬ 
ern  Railway  in  particular  and  the  Southern  lines  in  general 
in  establishing  rates  on  import  and  export  traffic  to  and 
from  southern  ports? 

A.  At  page  8  of  the  complaint,  it  is  alleged  “No  adjust¬ 
ment  was  made  in  the  line  haul  rates  applicable  to  and  from 


Norfolk,  Virginia,  at  the  time  when  the  control  and  opera¬ 
tion  of  the  facilities  of  Transport,  Trading  and  Terminal 
Corporation  were  assumed  by  the  War  Department  on 
June  15,  1942,  nor  has  any  adjustment  since  been  made.” 

In  establishing  rates  on  export  or  import  traffic  to  or 
from  points  in  Southern  Territory  to  or  from  Virginia  and 
South  Atlantic  ports,  it  is  the  practice  of  the  Southern 
carriers  to  publish  the  rates  subject  to  the  addition  of 
wharfage  and  handling  charges.  In  other  words,  the  rates 
are  not  published  to  include  the  wharfage  and  handling 
charges.  There  are  instances,  however,  where  we  publish 
rates  that  do  include  these  charges,  but  that  is  the  excep¬ 
tion  rather  than  the  rule.  Another  exception  is  that  from 
Ohio  River  Crossings,  we  have  established  rates  which  in¬ 
clude  the  wharfage  and  handling  charges  to  enable  us  to 
compete  with  the  port  of  Baltimore.  The  rates  from  the 
competitive  territory  are  made  the  same  as  to  Baltimore 
because  the  rates  to  that  port  include  the  wharfage  and  han¬ 
dling  charges. 

At  page  608  of  the  report  of  the  Commission  in  I.  C.  C. 
Docket  12681,  involving  charges  for  wharfage,  handling 
and  storage  and  other  accessorial  services  at  Atlantic  & 
Gulf  ports,  reported  at  157  L  C.  C.  663,  the  Commission 
referred  to  the  fact  that  “The  method  of  publishing  the 
rates  at  South  Atlantic  ports  is  generally  different  from 
that  at  North  Atlantic  ports  as  the  port  charges  are  pub¬ 
lished  separately  from  the  line  haul  rates.  Agency  traffic 
in  which  the  rail  carriers  serving  these  carriers  generally 
concur,  contain  separate  charges  for  storage,  handling  and 
wharfage  and  other  port  charges  which  apply  on  most  of 
the  traffic  between  Southeastern  Territory  and  these  ports.’ ’ 

I  believe  it  well  at  this  point  before  taking  up  the  de¬ 
tailed  discussion  of  the  movement  and  the  rates  applicable 
thereon  to  point  to  the  fact  that,  in  a  number  of  cases  the 
most  recent  one  being  reported  at  243 1.  C.  C.  525,  page  536, 
the  Commission  has  said:  “Moreover,  we  have  frequently 
said  in  effect  that  there  is  nothing  inherent  in  coastwise  or 
foreign  traffic  which  entitles  it  to  rates  lower  than  those 
applied  to  domestic  traffic.”' 
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Q.  Is  what  you  have  said  generally  true  with  respect  to 
the  rate  to  and  from  the  Gulf  ports? 

A.  That  is  true. 

Q.  As  well  as  Virginia  and  South  Atlantic? 

A.  That  would  cover  in  general  the  ports  extending  from 
Norfolk  around  to  New  Orleans. 

Q.  Where  you  referred  to  the  exception  covering  the 
rates  applying  from  the  Ohio  River  Crossings,  those  rates 
being  on  a  competitive  basis  with  Baltimore,  would  that 
apply  also  from  origins  north  of  the  Ohio  River? 

A.  That  is  true,  yes,  sir. 

Q.  Now,  Mr.  Dilli,  let  us  take  page  1  of  the  exhibit  and 
discuss  it. 

A.  This  page  shows  the  number  of  cars  of  what  we  have 
to  assume  to  be  both  domestic  and  export  traffic  moving  to 
Norfolk  for  subsequent  transfer  to  Army  Base  1  and  2. 
It  shows  the  symbol  and  the  name  of  the  consignee  as 
represented  by  the  symbol. 

I  want  to  explain  here  that  this  movement  was  taken 
from  our  switching  tickets.  At  the  time  we  made  the  in¬ 
vestigation  at  Norfolk  we  had  to  depend  on  the  switching 
tickets  to  take  off  the  movement  because  of  manpower  and 
lack  of  sufficient  time  to  prepare  the  data  for  the  case  that 
was  set  a  few  weeks  back.  The  record  on  the  switching 
tickets  was  taken  from  the  transportation  papers,  and  if 
the  transportation  papers  showed  that  there  was  a  sym¬ 
bol  QMRWE,  we  assumed  that  traffic  to  be  export  traffic. 
If  it  did  not  contain  that  symbol,  we  did  not  assume  it  to 
be  export  traffic  but,  rather,  domestic  traffic.  In  that  respect 
I  may  say  our  examination  showed  there  was  a  great 
volume  of  commodities  known  as  pallets  and  a  very  sub¬ 
stantial  movement  of  lumber.  In  the  case  of  the  lumber 
there  were  quite  a  number  of  shipments  that  moved  on 
straight  bills  which  had  reference  to  the  fact  Chat  govern¬ 
ment  bill  of  lading  would  subsequently  be  substituted  for 
the  straight  bill  of  lading.  In  respect  to  the  pallets,  it  is 
hard  to  describe  that.  It  is  a  native  wood.  They  have  three 
or  four  pieces  in  one  direction  and  I  understand  they  are 
used  to  put  in  the  hold  of  a  ship  before  the  cargo  is  placed 
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on  and  in  some  instances  are  used  to  fill  in  ends.  That  is 
the  information  we  developed. 

Q.  Can  you  tell  from  page  1  of  this  exhibit  how  many  of 
these  shipments  moved  on  shipside  rates  and  how  many 
did  not  ? 

A.  No,  I  can  not.  In  a  subsequent  exhibit  I  will  be  able 
to  show  you  that,  but  not  on  this  page. 

Q.  Is  that  all  you  have  to  say  on  that  page? 

A.  Yes,  sir. 

Q.  Let  us  turn  to  page  2. 

A.  Page  2  consists  of  excerpts  from  Southern  Bailway 
port  charges  tariff,  showing  Item  80- A,  Item  85.  Item  A 
at  the  top  is  a  reissue  of  Item  80.  The  reissue  took  place  in 
supplement  issued  July  6,  1944,  whereby  we  cancelled  out 
from  the  tariff  the  Transport  Trading  and  Terminal  Com¬ 
pany. 

Q.  Bight  at  that  point,  Exhibit  No.  4,  page  32,  shows 
that  the  Transport  Trading  and  Terminal  Corporation  is 
still  included  in  Item  80  of  the  tariff,  does  it  not? 

A.  Yes,  sir. 

Q.  Have  you  examined  the  exhibit? 

A.  Yes,  I  have  examined  it.  It  does  show  that,  that 
reference  to  Item  80,  whereas  my  exhibit  refers  to  Item 
80- A. 

Q.  Exhibit  4  is  incorrect? 

A.  It  is  incorrect  in  that  it  does  show  that  the  Transport 
Trading  and  Terminal  Company  is  still  in  the  tariff, 
whereas  they  were  cancelled  out  effective  July  6. 

Q.  Why  were  they  not  cancelled  before  July  6? 

A.  We  formerly  had  an  agreement  with  Transport  Trad¬ 
ing  and  Terminal  Company.  That  agreement  by  mutual 
consent  of  parties  was  terminated  on  July  15, 1942. 

Q.  Are  you  testifying  of  your  own  knowledge  now? 

A.  Yes,  sir.  I  have  examined  all  these  agreements.  I 
may  say  that  the  Southern  Bailway  makes  the  agreements 
and  they  are  joint  agreements  in  most  every  instance  be¬ 
tween  all  of  the  Southern  lines  serving  Norfolk.  We  pre¬ 
pare  the  exhibit  in  the  main.  It  is  submitted  to  the  other 
carriers  for  their  signature  as  well  as  the  signature  of  the 
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wharfage  or  terminal  companies.  We  have  the  records  on 
file  in  onr  Washington  office.  The  agreement  with  the 
Transport  Trading  and  Terminal  Company  was  terminated 
on  July  15, 1944  (1942).  For  some  unaccountable  reason  it 
continued  in  the  tariff.  When  I  started  my  investigation  of 
this  complaint  I  ran  into  it  and  we  cancelled  it  out. 

Q.  I  notice  on  page  32  of  Exhibit  4,  Item  80,  as  well  as 
page  2  of  your  Exhibit  Item  80-A,  show  the  Southgate 
Terminals.  Are  they  still  in  business? 

A.  I  do  not  understand  that  they  are.  I  am  advised  that 
they  are  not  in  business. 

Q.  So  that  they  should  come  out  of  the  tariff,  too? 

A.  Yes. 

Q.  Go  ahead. 

A.  I  probably  should  go  on  and  explain  that  the  Lincoln 
Tidewater  Terminal  is  shown  in  Item  A  and  Item  A  is 
primarily  for  switching. 

Q.  You  mean  80-A? 

A.  Yes.  Item  85  covers  the  terminals  which  we  woui 
switch  or  lighterage. 

Q.  The  first  concern  in  Item  85  is  the  Imperial  Tobacco 
Company,  Berkley  Terminals? 

A.  Yes,  sir. 

Q.  We  have  had  some  testimony  about  that  before.  Will 
you  explain  the  arrangement  between  the  Imperial  Tobacco 
Company  and  the  Southern  Railway? 

A.  Yes.  With  the  exception  of  Imperial  Tobacco  Com¬ 
pany  none  of  the  terminal  companies  so  far  as  our  investi¬ 
gation  develops  have  any  traffic  that  is  owned  by  the  ter¬ 
minal  company.  Should  there  be  any  such  traffic,  no  allow¬ 
ances  would  be  made  for  the  obvious  reason  that  we  have 
no  tariff  provisions  to  that  effect. 

Imperial  Tobacco  Company  is  in  the  same  category  as 
the  government  operation  at  Army  Base  Piers  1  and  2,  in 
that  it  handles  traffic  of  which  it  is  the  owner,  such  as 
tobacco,  staves  and  perhaps  other  tobacco  accessories.  Our 
agreement  with  Imperial  provides  that  no  allowance  will 
be  made  to  the  terminal  for  the  handling  of  its  own  traffic. 
We  have  made  no  allowances  on  such  traffic.  We  have  made 
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no  allowances  to  any  terminal  company  including  the  gov¬ 
ernment  on  traffic  owned  by  the  terminal  and  moving  over 
the  terminal. 

Q.  Have  you  anything  further  to  say  about  page  2? 

A.  I  have  not. 

Q.  Page  3  seems  to  quote  an  item  from  Agent  Hoke’s 
L  C.  C.  No.  712.  I  believe  Major  Heimbaugh  quoted  the 
same  item  in  one  of  his  exhibits.  We  can  just  skip  that. 

A.  Yes. 

Q.  What  have  you  to  say  about  page  4? 

A.  Page  4  shows  the  rates  to  Norfolk  and  the  distances 
from  representative  southern  points  and  the  all-rail  and 
rail-water  rates  to  Baltimore.  The  purpose  of  the  exhibit 
is  to  show  that  in  accordance  with  the  provisions  of  Item 
130  of  Hoke’s  Georgia  Tariff,  as  shown  in  the  previous 
page,  in  instances  where  the  rate  to  Norfolk  plus  wharfage 
handling  charge  would  be  greater  than  the  rail  and  water 
rate  to  Baltimore  on  export  traffic  the  Baltimore  rate  would 
apply. 

That  situation  was  brought  about  by  reason  of  departures 
under  the  Fourth  Section.  In  other  words,  where  the  Com¬ 
mission  prescribed  the  rates  to  Norfolk  in  Docket  13494,  as 
subsequently  advanced,  it  was  found  that  the  rates  to  Nor¬ 
folk  were  higher  when  you  added  to  them  the  wharfage  and 
handling  charge  than  the  rates  to  Baltimore.  So  to  clear  up 
the  departure  under  Section  4,  the  Commission  required  us 
to  observe  the  Baltimore  rates  as  maximum. 

Q.  Turn  to  page  5  and  tell  us  about  that 

A.  Do  you  want  me  to  go  ahead  ? 

Q.  Yes,  go  ahead. 

A.  Page  5  shows  a  representative  number  of  cars,  163. 
We  show  the  origin  and  destination,  of  course,  being  Nor¬ 
folk,  the  commodity  and  the  rates  applicable  thereon.  We 
show  what  rate  it  did  move  on,  that  is,  under  the  domestic 
column,  and  the  classification ;  then  we  show  that  the  export 
rate  in  every  instance  on  this  exhibit  is  the  Baltimore  rate 
as  maximum.  As  previously  explained,  that  was  brought 
about  by  reason  of  the  fact  that  if  you  added  the  domestic 
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and  the  wharfage  handling  rate  it  exceeded  the  Baltimore 
rate. 

Q.  These  cars,  as  I  understand  it,  moved  under  shipside 
rates? 

A.  Yes,  sir,  under  the  Baltimore  rail-water  shipside  rates. 
In  the  column  marked  * 4 Remarks7 ’  we  have  shown  that  in 
the  case  of  the  rates  opposite  lines  1  to  7  the  class  rates  have 
been  applied  and  those  class  rates  were  prescribed  by  the 
Commission  in  Docket  13494. 

Q.  Take  up  line  1  on  automobiles.  It  shows  one  car.  Tell 
us  how  you  read  that 

A.  The  domestic  rate  to  Norfolk  would  be  189  as  shown 
on  page  4.  Then  we  show  what  the  actual  rate  assessed 
was,  189. 

It  happens  in  that  instance  that  the  export  rate  is  the 
same  as  the  domestic  rate.  But  if  you  add  to  the  189  the 
wharfage  handling  charge  you  would  get  something  higher 
than  189.  By  reason  of  that  you  must  apply  the  rates  shown 
under  Baltimore  as  maximum,  which  is  the  Baltimore  rail 
and  water  rate. 

Q.  In  other  words,  on  that  shipment  the  export  rate  of 
189  has  a  little  asterisk  beside  it.  That  is  the  Baltimore 
rate? 

A.  That  is  correct.  That  is  shown  by  the  asterisk. 

Q.  Go  ahead. 

A.  So  there  will  not  be  any  question  about  it,  we  show 
what  the  Baltimore  rate  is  in  the  last  column  of  rates. 

Q.  Proceed. 

A.  As  I  was  about  to  say,  opposite  lines  8  to  12  we  show 
certain  rates.  They  moved  on  column  ratings.  Under  “  Re¬ 
marks’  *  we  show  the  ratings  or  columns  that  have  been 
approved  or  prescribed  by  the  Interstate  Commerce  Com¬ 
mission. 

The  purpose  of  that  exhibit  is  to  show  that  the  rates  at 
best  are  not  in  excess  of  maximum  reasonable  rates.  What 
is  true  in  respect  to  the  lines  I  have  already  referred  to  is 
true  in  respect  to  the  lower  part  of  the  exhibit. 
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Q.  Let  us  turn  to  page  6.  That  seems  to  be  an  excerpt 
from  Agent  Hoke’s  Southern  Export  Tariff  No.  705-F.  I 
do  not  believe  any  explanation  is  necessary. 

A.  That  has  already  been  explained  and  I  do  not  think 
you  need  to  refer  to  it  further. 

-Q.  Refer  to  page  7  and  tell  us  what  that  is. 

A.  Page  7  is  statement  of  the  number  of  cars  that  moved 
to  Norfolk  under  specific  export  rates.  I  do  want  to  call 
attention  to  the  fact  that  the  export  rates  on  cigarettes  and 
tobacco,  as  indicated  by  the  symbol  M  are  truck  competitive 
rates,  which  obviously  are  depressed.  That  can  be  very 
readily  verified  by  the  fact  that  the  domestic  rate  to  both 
Baltimore  and  Norfolk  is  55  cents  per  100  pounds. 

Q.  Do  you  have  anything  further  you  wish  to  say? 

A.  I  think  not. 

Mr.  Dixon.  Mr.  Examiner,  we  offer  in  evidence  Exhibit 
No.  34. 

Exam.  Disque.  It  will  be  received. 

(Defendants’  Exhibit  34,  Witness  Dilli,  received  in  evi¬ 
dence.) 

Cross  Examination. 

Q.  (By  Mr.  MacGuineas).  Mr.  Dilli,  in  your  opinion, 
under  your  tariff  which  calls  for  shipside  delivery,  what  do 
you  consider  your  obligation  to  be  to  effectuate  shipside 
delivery? 

A.  Well,  on  traffic  that  would  not  be  owned  by  the  oper¬ 
ator  of  the  freight,  it  would  be  our  obligation  to  put  it 
alongside  the  ship. 

Q.  In  other  words,  general  shipside  delivery  under  your 
tariffs  means  for  the  carrier  to  unload  the  car  and  put  the 
traffic  alongside  the  ship’s  berth;  is  that  correct? 

A.  I  think  that  is  correct,  on  traffic  that  is  not  the  prop¬ 
erty  of  the  wharfers. 

Q.  Do  your  tariffs  contain  that  qualification  about  prop¬ 
erty  not  belonging  to  the  man  operating  the  wharf? 

A.  No,  but  our  agreements  do.  Our  tariffs  would  not 
have  to  contain  that. 

Q.  Your  tariffs  do  not  contain  any  such  language? 

A.  No. 
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Q.  Yon  have  not  given  the  shippers  notice  of  that  quali¬ 
fication,  have  yon? 

A.  No,  not  in  the  light  it  is  not  included  in  the  tariff. 

Q.  Let  me  put  one  more  question  along  that  same  line. 
At  the  Army  Base  Piers  now  you  are  not  unloading  the 
cars  for  export,  are  you? 

A.  No. 

Q.  As  to  those  shipments  which  move  under  shipside 
rates,  do  you  consider  you  are  making  shipside  delivery? 

A.  We  are  applying  a  shipside  rate. 

Q.  Do  you  consider  you  are  making  shipside  delivery? 

A.  We  cannot  make  shipside  delivery. 

Q.  You  are  not  doing  it? 

A.  No. 

Q.  You  testified  earlier  about  the  circumstances  under 
which  you  made  payment  to  the  Lincoln  Tidewater  Ter¬ 
minals  of  $3,206,  is  that  correct? 

A.  I  did  not  specify  the  exact  amount.  I  did  not  know 
the  exact  amount  until  you  mentioned  it  yesterday. 

Q.  That  is  the  amount  to  which  Major  Heimbaugh  testi¬ 
fied.  That  is  the  one  you  examined? 

A.  Yes,  sir. 

Q.  Did  you  conduct  any  examination  of  the  circum¬ 
stances  of  any  other  payment  which  the  Southern  may  have 
made  to  Lincoln  Tidewater  Terminals? 

A.  I  do  not  know  of  any  others. 

Q.  You  are  not  sure  whether  any  others  have  been  made? 

A.  I  would  not  know  unless  I  went  into  a  great  detailed 
examination  and  examined  our  files  in  the  Washington  of¬ 
fice,  and  I  do  not  have  them  with  me.  Either  that,  or  make 
an  investigation  to  our  local  representatives.  I  have  talked 
with  them  about  it.  He  does  not  tell  me  of  any  others  he 
knows  of. 

Q.  Do  I  gather  that  in  the  preparation  of  your  exhibit 
where  you  list  a  car  as  domestic  you  have  assumed  that 
shipment  to  be  domestic  because  the  bill  of  lading  did  not 
contain  the  0.  D.  T.  block  number? 

A.  That  is  one  of  the  assumptions  of  the  principal  ones, 
but  in  the  case  of  pallets  I  understand  that  is  used,  as  I 
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explained,  in  the  bottom  of  ships.  That  is  dunnage.  It 
would  not  be  export  traffic  and  a  very  substantial  move¬ 
ment  of  that  incidentally.  On  those  shipments  or  the  rec¬ 
ords  from  which  we  took  our  movements  did  not  contain 
the  QMRWE  symbol. 

Q.  Will  you  refer  to  page  1  of  your  exhibit  please?  You 
list  in  there  Southern  Railway  traffic  delivered  to  the  gov¬ 
ernment.  Delivered  where? 

A.  Well,  the  heading,  of  course,  is  just  incidental.  That 
would  be  traffic  that  we  delivered  to  the  Belt  Line  for  de¬ 
livery  to  the  Army  Base. 

Q.  That  is  all  you  know  about  that? 

A.  That  is  correct.  The  switching  ticket  showed  to 
whom  it  was  consigned  in  the  Army  Base. 

Q.  I  understand  that.  I  assume  then  from  your  previous 
answer  that  we  have  no  way  of  knowing  how  much  of  this 
traffic,  if  any,  ever  passed  over  Army  Base  Piers  1  and  2? 

A.  No.  We  do  not  know.  We  do  not  know  what  tran¬ 
spires  over  there.  All  we  know  is  that  this  is  traffic  that 
reached  Norfolk  by  the  Southern  Railway,  subsequently 
delivered  to  the  Belt  Line  for  delivery  to  the  Base,  and  that 
the  tickets  from  which  we  made  the  record  carried  sym¬ 
bols  as  shown  on  the  page.  We  have  not  been  able  to  de¬ 
termine  from  those  symbols  the  government  agency  to 
whom  it  was  consigned. 

Q.  Well,  since  there  is  no  way  of  demonstrating  how 
much  of  this  traffic  passed  over  Army  Base  Piers  1  and  2, 1 
am  somewhat  at  a  loss  to  understand  the  relevance  of  the 
exhibit.  Can  you  explain  that? 

A.  We  thought  it  important  in  every  case  to  show  the 
volume  of  movement. 

Q.  As  long  as  you  understand  that  it  does  not  necessarily 
show  the  volume  of  movement  of  traffic  over  Army  Base 
Piers  1  and  2. 

A.  I  do  not  know  what  becomes  of  it  after  it  leaves  the 
possession  of  the  railroads. 

Q.  You  referred  to  the  provisions  of  your  contract  with 
the  Imperial  Tobacco  Company  to  the  effect  that  allow¬ 
ances  would  not  be  paid  on  tobacco  owned  by  that  company. 
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A.  Under  no  circumstances.  We  make  no  payment  to 
Imperial  or  any  other  terminal  company. 

Q.  Your  tariffs  do  not  say  anything  about  that,  do  they? 

A.  They  do  not  have  to.  The  tariffs  do  not  have  to  say 
you  will  not  do  a  thing.  It  has  to  say  what  you  will  do. 

Q.  It  does  not  say  anything  about  that? 

A.  No,  it  does  not. 

Mr.  MacGulnteas.  That  is  all. 

(Witness  excused.) 

C.  H.  Ware  was  sworn  and  testified  as  follows : 

Direct  Examination. 

•  •  • 

With  respect  to  allowance  to  the  Lincoln  Tidewater  Ter¬ 
minals  a  check  wus  made  of  our  records  which  indicate  that 
in  February  and  March,  1943,  the  Norfolk  Southern  paid 
in  the  form  of  wharfage  and  handling  charges  to  Lincoln 
Tidewater  Company  $1,057.99.  All  except  $160.32  of  that 
amount  was  paid  on  leaf  tobacco  which  moved  to  Norfolk 
on  a  domestic  rate.  The  wharfage  and  handling  charges 
were  in  addition  and  the  wharfage  and  handling  charges 
and  the  line  haul  charges  were  prepaid.  There  was  $160.32 
paid  on  carload  shipments  of  steel  bars,  which  represented 
wharfage  only.  The  charges  on  these  shipments  were  also 
prepaid  and  the  wharfage  charge  was  prepaid. 

I  have  made  a  check  of  our  records  for  the  period  June 
1,  1943  to  May  31,  1944,  to  determine  the  number  of  car¬ 
load  shipments  which  the  Norfolk  Southern  has  handled 
to  Norfolk  and  delivered  to  the  Army  Base  at  Norfolk 
through  the  Norfolk-Portsmouth  Belt  Line  during  that  pe¬ 
riod  of  time.  I  have  a  statement  in  detail  giving  the  total 
number  of  cars  but  I  will  not  submit  it  if  the  complainant 
would  rather  me  just  refer  to  it  as  several  hundred  cars 
as  the  total. 

Mr.  MacGuineas.  That  is  adequate  for  our  purposes,  if 
you  are  satisfied. 

The  Witness.  There  were  several  hundred  cars.  Of 
that  number  there  were  only  12  cars  that  were  subject  to 
the  Baltimore  rate  held  as  maximum  at  Norfolk.  There 
were  six  additional  cars  of  that  moving  to  Norfolk  on  a 
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specific  shipside  rate,  which  is  a  depressed  truck  competi¬ 
tive  rate.  In  other  words,  the  normal  domestic  rate  is  55 
cents  per  hundred  pounds  and  the  specific  shipside  de¬ 
pressed  rate  is  39  cents  per  hundred  pounds. 

Out  of  the  several  hundred  cars  which  moved  only  62  per 
cent  of  the  total  did  not  show*  a  symbol  to  indicate  that 
they  were  export  traffic.  As  to  whether  the  cars  were  ac¬ 
tually  exported  or  not,  I  do  not  know,  but  they  were  not 
subject  to  shipside  rates.  In  other  words,  I  have  stated  in 
specific  numbers  the  cars  that  were  subject  to  the  Baltimore 
rate  as  maximum,  which  is  the  shipside  rate,  and  the  specific 
rate  on  six  additional  cars. 

Q.  (By  Mr.  MacGuineas).  Can  you  tell  us  at  this  point 
what  the  symbols  you  have  in  mind? 

A.  The  symbol  I  had  in  mind  was  QMRWE.  That  is  all 
I  have  to  offer. 

Q.  (By  Mr.  Winn).  In  referring  to  the  $100  payment 
which  you  made,  I  do  not  know  that  you  made  it  clear  on 
the  record  whether  that  $100  represented  a  sum  which  was 
a  charge  for  wharfage  and  handling  in  addition  to  the  line 
haul  rate.  You  said  it  was  prepaid. 

A.  Yes.  It  was  a  charge  of  $160.32  and  that  was  in  addi¬ 
tion  to  the  line  haul  rate. 

Q.  I  knew  you  wanted  to  make  that  clear  on  the  record. 

A.  Yes.  I  thank  you. 

Cross  Examination. 

Q.  (By  Mr.  MacGuineas).  You  referred  to  several  hun¬ 
dred  cars  during  this  period  as  delivered  to  the  Army  Base. 
Will  you  explain  what  that  means? 

A.  That  means  that  we  delivered  the  cars  to  the  Nor- 
folk-Portsmouth  Belt  Line  Railroad  and  they  carried  the 
cars  to  the  property  and  delivered  them  on  the  Army  Base 
property  upon  instructions  from  the  officers  or  the  yard 
masters  in  charge  of  the  Army  base. 

Q.  Of  course,  you  have  no  way  of  knowing  how  much,  if 
any,  of  that  traffic  went  over  the  Army  Base  Piers  1  and  2 
we  are  concerned  with  here,  have  you? 

A.  No,  sir,  I  have  not  any  way  of  knowing  that. 
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One  other  thing  I  would  like  to  say.  We  do  not  make  an 
allowance  in  any  case  to  the  owner  of  property.  We  have 
a  contract  with  the  Imperial  Tobacco  Company  which  is 
similar  to  that  of  the  other  southern  carriers  specifically 
providing  that  allowance  will  not  be  made  on  the  Imperial 
Tobacco  Company’s  own  freight. 

Q.  In  that  connection,  Mr.  Ware,  do'  your  tariffs  name 
the  Imperial  Tobacco  Company  as  a  terminal  at  which  you 
will  absorb? 

A.  Yes,  our  tariff  names  in  all  cases  the  terminal  at 
which  we  will  absorb. 

Q.  And  pay  allowances? 

A.  Yes,  sir. 

Q.  And  the  tariff  itself  does  not  make  that  qualification 
which  you  have  stated  as  to  ownership  of  the  property? 

A.  No.  That  is  covered  by  contract  with  the  terminal 
company. 

Q.  Did  you  in  your  investigation  run  across  a  shipment 
of  ore  over  your  line  from  El  Paso,  Texas,  in  December  of 

194a— 

A.  It  is  the  reverse  of  that. 

Q.  It  is  the  reverse,  from  the  terminal  to  El  Paso,  Texas. 

A.  Well,  in  my  investigation  I  was  merely  investigating 
those  allowances  made  to  the  Tidewater  Terminal.  I  am 
familiar  with  the  shipments  you  have  reference  to,  a  move¬ 
ment  of  6,000  or  more  tons  that  moved  through  the  Army 
Base  at  the  request  of  Captain  J.  R.  Bull,  who  comes  under 
the  command  of  General  Kilpatrick.  We  billed  it  at  1  cent 
wharfage,  with  a  wharfage  charge  of  1  cent  per  hundred 
pounds.  The  charge  was  collected  at  destination  from  the 
consignee  and  turned  over  to  the  Army  Base. 

Q.  Well,  was  that  not  a  shipside  application  rate? 

A.  No,  sir. 

Q.  It  was  not? 

A.  No,  sir.  It  does  not  include  that.  I  think  the  rate 
from  Baltimore  was  a  shipside  rate,  but  it  would  not  apply 
on  this  particular  shipment.  On  these  particular  shipments 
the  Baltimore  rate  was  not  actually  applicable  at  the  time 
the  shipment  moved  from  Norfolk  via  the  route  it  moved. 
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The  Baltimore  rate  included  wharfage  only  and  not  han¬ 
dling. 

Mr.  MacGuineas.  That  is  all. 

(Witness  excused.) 

S.  H.  Williams,  was  sworn  and  testified  as  follows: 

Direct  Examination. 

•  •  • 

The  port  of  Philadelphia  is  in  competition  with  each  of 
the  North  Atlantic  ports,  including  Norfolk,  as  well  as  all 
of  the  Atlantic  and  Gulf  ports. 

Our  position  in  this  case  is  substantially  the  same  as  that 
stated  by  Mr.  Laux  of  the  Port  of  New  York  Authority, 
and  Mr.  Seal  for  the  Baltimore  Association  of  Commerce. 
I  do  have  further  evidence,  an  exhibit  or  two  exhibits,  which 
I  wish  to  present  and  they  may  be  duplication  to  an  extent  of 
the  evidence  that  is  already  in  the  record  in  Mr.  Hodkin- 
son’s  Exhibit  No.  8.  It  does  present  a  somewhat  different 
picture,  however. 

I  offer  for  identification  Exhibit  No.  35,  consisting  of 
14  pages,  which  is  a  comparison  of  the  short  line  mileage 
distances  and  present  domestic  export,  import,  intercoastal 
and  coastwise  first  and  fifth  class  rates  between  Philadel¬ 
phia  and  Norfolk,  on  the  one  hand,  and  105  Central  Freight 
Association  Territory  key  points  on  the  other. 

I  also  offer  for  identification  a  map,  as  Exhibit  No.  36. 

(Intervener’s  Exhibits  35  and  36,  Witness  Williams, 
marked  for  identification.) 

The  Witness.  The  colored  area  in  Exhibit  36  is  the  in¬ 
terior  origin  and  destination  territory  of  Exhibit  No.  35. 
You  will  please  insert  the  No.  35  at  the  lower  right  hand 
corner  of  that  exhibit  so  it  will  read:  “for  rates  see  Exhibit 
No.  35.” 

The  points  in  this  exhibit  are  identically  the  same  as 
those  in  Exhibit  8  except  Parkersburg,  and  West  Virginia, 
are  not  included  in  my  exhibit.  Classes  1  and  5  are  repre¬ 
sentative  of  all  classes  and  the  difference  in  the  first  class 
as  shown  in  the  exhibit  correspond  to  the  existing  tariff 
differences  on  first  and  second  classes,  whereas  the  fifth 
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class  differences  correspond  with  the  differences  on  classes 
third  and  lower. 

Section  1  of  the  exhibit,  pages  1  to  12,  inclusive,  covers 
the  territory  colored  yellow  on  map  Exhibit  No.  36  and 
Section  2,  pages  12  and  13,  cover  the  territory  on  the  map 
colored  in  blue.  By  reference  to  page  14  of  Exhibit  No. 
35,  it  will  be  noted  that  the  average  short  line  distance 
between  94  points  in  section  2  and  Philadelphia  is  779.9 
miles,  whereas  the  Norfolk  average  distance  is  86.1 
miles  greater  or  866.  It  will  also  be  noted  that  these 
differences  are  reflected  in  the  average  domestic  rates,  the 
average  rates  being  lower  with  respect  to  Philadelphia, 
whereas  on  the  ports  rates  or  export,  import,  coastwise  and 
intercoastal  rates,  the  differences  are  1  cent  on  eastbound 
and  2  cents  on  first  class  and  1  cent  on  fifth  class  on  west¬ 
bound  less  with  respect  to  Norfolk  and  Philadelphia. 

Section  2  shows  the  average  situation  with  respect  to 
the  blue  territory  of  11  points  and  the  latter  part  of  the 
summary  shows  the  average  of  the  situation  as  a  whole. 

That  is  all  I  have  to  offer,  Mr.  Examiner,  except  to  say 
that  we  are  opposed  to  any  action  here  which  would  result 
in  further  advantaging  Norfolk  in  its  relationship  with 
Philadelphia  in  export  and  import  rates. 

Q.  (By  Mr.  Winn).  Is  not  that  territory  shown  on  your 
map  Exhibit  36  in  yellow  an  important  origin  and  destina¬ 
tion  territory  for  export  and  import  traffic? 

A.  It  is.  With  respect  to  all  of  the  ports  the  competi¬ 
tion  there  is  very  keen. 

Q.  If  the  line  haul  rates  to  Norfolk  were  reduced  by 
eliminating  the  handling  and  wharfage  charges,  you  would 
have  Norfolk’s  preference  or  change  in  that  important  area 
substantially  increased  ? 

A.  Exactly. 

Mr.  Winn.  That  is  all. 

Cross  Examination. 

Q.  (By  Mr.  MacGtjineas).  You  understand  that  the  al¬ 
ternative  prayer  which  we  have  requested  in  this  case  with 
respect  to  reducing  the  line  haul  rates  at  Norfolk  also  has 
as  a  part  of  it  the  setting  up  of  tariffs  which  would  impose 
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a  separate  charge  for  the  handling  at  the  port?  You  appre¬ 
ciate  our  position  on  that? 

A.  I  understand  that  that  is  the  position.  I  question  how 
the  proposition  could  work  out  in  actual  practice  for  many 
reasons. 

Q.  You  are  not  interested  in  any  phase  of  this  case  except 
to  oppose  that  alternative,  is  that  correct? 

A.  We  are  opposed  to  the  alternative  prayer  of  the  com¬ 
plaint,  the  proposal  of  segregation  of  the  terminal  from  the 
line  haul  charges. 

Q.  Any  of  the  other  alternatives  which  may  be  prayed 
for  you  are  not  concerned  with? 

A.  I  do  not  recall  any  other  alternatives  other  than  that. 

Q.  For  instance,  one  of  the  alternatives  is  for  an  order 
of  the  Commission  to  require  the  carriers  to  perform  the 
services.  You  would  not  be  concerned  with  that,  would  you? 

A.  I  do  not  know  except  the  question  may  arise  after  the 
war  among  the  shippers  as  to  whether  they  should  be  ac¬ 
corded  some  of  the  considerations,  but  I  can  not  anticipate 
that  far  ahead.  At  the  moment  we  take  no  position  with 
respect  to  that  angle  of  the  case. 

Mr.  MacGuineas.  That  is  all. 

The  Witness.  I  offer  my  Exhibits  35  and  36  in  evidence. 

Exam.  Disque.  They  will  be  received. 

(Intervener’s  Exhibits  35  and  36,  Witness  Williams,  re¬ 
ceived  in  evidence.) 

(Witness  excused.) 

Mr.  Wagner.  Let  the  record  show  that  the  Norfolk  Port 
Traffic  Commission,  for  which  I  speak,  is  opposed  to  the 
complaint  and  that  portion  of  the  complaint  which  seeks  as 
an  alternative  the  separation  of  the  line  haul  and  terminal 
charges  on  import,  export,  or  any  other  traffic  through 
Norfolk  for  the  reasons  set  forth  by  the  Witness  Laux 
and  Witness  Seal. 

Mr.  MacGuineas.  And  again,  Mr.  Wagner,  you  are  not 
concerned  with  the  alternative  involved? 

Mr.  Wagner.  We  are  not  interested  a  particle. 

Exam.  Disque.  Does  any  one  else  desire  to  be  heard? 
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Mr.  MacGuineas.  Mr.  Examiner,  I  have  two  witnesses  in 
rebuttal  and  I  think  they  can  be  handled  quite  briefly. 

John  W.  Gilius,  was  sworn  and  testified  as  follows. 

Direct  Examination. 

•  e  • 

Q.  Do  the  carriers  have  a  joint  agent  stationed  at  Army 
Base  Piers  1  and  2? 

A.  They  do.  His  name  is  Mr.  Kimbrough.  He  maintains 
an  office  in  the  Army  Base. 

Q.  His  office  is  in  the  building  back  of  the  piers,  is  that 
correct? 

A.  It  is  back  in  the  warehouse  area,  yes,  sir. 

Q.  Did  you  bring  with  you  a  form  of  document  which  it  is 
the  regular  practice  of  the  carriers’  joint  agent  to  furnish 
the  Army  with  respect  to  deliveries  of  cars  to  the  port? 

A.  I  have  such  a  list  here.  It  is  used  as  an  arrival  notice 
and  it  is  developed  by  Mr.  Kimbrough  or  his  assistants 
stationed  at  the  Army  Base. 

Q.  How  often  do  you  receive  such  notice  from  Mr.  Kim- 
brough  ? 

A.  Two  or  three  times  during  the  day,  one  definitely 
early  in  the  morning  and  others  as  arrivals  come  in  during 
the  day. 

Mr.  MacGuineas.  I  regret  I  have  not  had  an  opportunity 
to  make  copies  of  this,  so  I  will  not  be  able  to  put  it  in  as 
an  exhibit. 

Mr.  Reynolds.  May  we  see  it? 

Mr.  MacGuineas.  Certainly. 

Q.  (By  Mr.  MacGuineas).  Captain  Gilius,  when  one  of 
these  forms,  which  is  headed  Norfolk- Portsmouth  Belt  Line 
Railroad  Company,  arrival  of  cars  at  Transport  Trading 
and  Terminal  Corporation,  is  delivered  to  the  transporta¬ 
tion  officer  at  the  base,  how  much  of  it  has  been  filled  in? 

A.  All  of  the  information  which  appears  on  the  present 
form  has  been  filled  in  by  the  railroad  agent,  including  the 
rubber  stamp  “Export”  opposite  those  cars  which  appear 
on  this  sheet. 

Q.  Then  is  it  correct  to  say  that  when  the  joint  agent 
delivers  this  daily  form  to  you,  it  contains  on  it  the  follow- 
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ing  information:  the  initials  of  the  carrier,  the  car  num¬ 
ber,  a  statement  of  the  contents  of  the  car,  the  name  of  the 
consignee,  the  initials  of  the  line  haul  carrier,  and  either  a 
blank  space  or  in  lieu  thereof  with  respect  to  certain  ship¬ 
ments  the  stamp  4  *  Export/ 1 

A.  That  is  correct. 

Mr.  MacGuineas.  That  is  all. 

Mr.  Reynolds.  No  questions. 

Mr.  Cousins.  No  questions. 

(Witness  excused.) 

James  Henry  Devereux,  Jr.,  re-called,  being  previously 
sworn,  testified  further  as  follows. 

Direct  Examination. 

Q.  (By  Mr.  MacGuineas).  Mr.  Devereux,  you  are  the 
peron  who  testified  yesterday! 

A.  I  am. 

Q.  During  the  last  two  years  since  June  15,  1942,  how 
frequently  have  you  personally  been  on  the  Army  Base 
Piers  1  and  2? 

A.  I  would  say  an  average  of  three  days  a  week. 

Q.  When  you  were  on  the  piers  did  you  ever  see  a  Belt 
Line  engine  hauling  cars  on  or  off  the  pier  tracks  which 
run  down  the  center  of  the  piers? 

A.  I  have. 

Q.  How  frequently  did  you  observe  that  occurrence? 

A.  It  would  be  hard  to  state,  but  very  frequently.  I  have 
been  held  up  trying  to  cross  from  one  side  of  the  pier  to 
the  other  due  to  a  shift  being  made.  I  can  definitely  state 
at  least  twenty-five  times,  and  probably  many  more  I  have 
seen  that  engine  make  such  a  shift. 

Q.  Will  you  explain  specifically  what  you  mean  by  mak¬ 
ing  such  a  shift? 

Au  Either  pushing  into  the  pier  shed  a  drill  of  fully 
loaded  cars  or  pulling  out  of  the  pier  shed  a  drill  of  cars 
which  had  been  unloaded. 

Q.  Mr.  Devereux,  for  the  period  prior  to  June  15, 1942 — 
first,  you  testified  that  you  have  been  engaged  in  the  traffic 
business  in  the  port  since  1922? 

A.  That  is  correct. 
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Q.  Over  that  span  of  years  how  frequently  did  you  have 
occasion  to  actually  go  upon  Army  Base  Piers  1  and  2  ? 

A.  It  depended  to  a  large  extent  on  the  amount  of  busi¬ 
ness  which  the  companies  I  represented  had  to  move 
through  there.  There  might  have  been  occasions  where  a 
period  of  two  weeks  or  a  month  passed  without  my  going 
down  there,  and  then  again  I  would  go  down  four  or  five 
times  a  week  for  several  weeks  in  succession.  I  would  say 
during  that  previous  period,  an  overall  of  twenty  years,  an 
average  would  be  twice  a  week  at  least 

Q.  During  that  earlier  period,  did  you  ever  observe  a 
Belt  Line  engine  pushing  cars  or  pulling  them  out  from 
the  tracks  which  run  the  length  of  those  piers? 

A.  I  have. 

Q.  And  in  general  how  frequently  did  you  observe  that 
occurrence? 

A.  It  is  a  little  difficult  to  answer  that  question  in  a  pe¬ 
riod  of  twenty  odd  years,  but  I  have  seen  that  often  enough 
to  know  that  it  must  have  been  a  common  practice  down 
there. 

Q.  Well,  from  your  observations,  was  there  any  differ¬ 
ence  in  the  actual  operation  performed  by  those  Belt  Line 
locomotives,  in  pushing  cars  on  and  pulling  them  off  the 
pier  during  the  earlier  period  prior  to  June  15,  1942,  and 
during  the  subsequent  period  when  the  Army  Base  took 
over  those  piers? 

A.  No  difference  whatsoever. 

Mr.  Mac  Guineas.  That  is  all. 

Mr.  Reynolds.  No  questions. 

Mr.  Cousins.  No  questions. 

(Witness  excused.) 

Exam.  Disque.  Does  any  one  else  desire  to  be  heard? 

(No  response.) 

Exam.  Disque.  Briefs  are  desired  and  briefs  will  be  due 
on  October  1st. 

The  hearing  is  closed. 

(Whereupon,  at  5:05  p.  m.,  July  19,  1944,  the  hearing 
was  closed.) 

•  •  • 
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Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  . 


Interstate  Commerce  Commission 
Docket  No.  29117 

United  States  of  America,  Complainant 

v. 

Aberdeen  and  Rockfish  Railroad  Co.,  et.  cU.,  Defendants 

Exhibit 

Showing  correspondence  between  the  railroads  serving 
Norfolk,  Va.  and  the  Army  with  respect  to  matters  in¬ 
volved  in  this  complaint. 

Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  1 

WAR  DEPARTMENT 

Army  Service  Forces 

Office  of  the  Chief  of  Transportation 
Washington  25,  D.  C. 

In  Reply  refer  to  SPTOT  551.2 
(Norfolk  &  Portsmouth  Belt 
Line  Railroad  Company) 

June  22, 1942 

Mr.  W.  A.  Moore,  Tariff  Agent, 

Norfolk  and  Portsmouth  Belt  Line  Railroad  Company, 
Terminal  Building, 

Main  and  New  Castle  Streets, 

Norfolk,  Virginia. 

Dear  Sir: 

Piers  and  other  facilities  at  the  port  of  Norfolk,  Va.  that 
now  are  or  will  be  operated  by  the  United  States  Govern¬ 
ment  include  Army  Base  Piers  #1  and  #2. 

Until  June  15,  1942  Pier  #1  was  leased  from  the  Govern¬ 
ment  by  the  Transport,  Trading  and  Terminal  Co.,  Norfolk, 
Va.  Regulations  governing  charges  payable  to  that  com¬ 
pany  are  set  forth  in  items  100-A  and  900-B,  supplement  16 
to  Norfolk  and  Portsmouth  Belt  Line  tariff  6-J,  I.  C.  C.  105. 
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It  is  respectfully  requested  that  all  Government-operated 
facilities  coming  within  the  scope  of  said  tariff  be  shown 
in  a  supplement  without  delay  to  the  end  that  interested 
carriers  will  be  informed  of  all  revenues  accruing  to  the 
Government. 

Please  inform  this  office  of  action  taken. 

For  The  Chief  of  Traffic  Control  Division : 

Very  truly  yours, 

E.  C.  E.  Lasheb, 

Lt.  Col.,  Q.  M.  C. 

Deputy  Chief. 
24-92500-40 

Exhibit  No.  1 
Witness:  Kilpatrick 
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Norfolk  and  Portsmouth  Belt  Line  Eailboad  Company 

Norfolk,  Virginia 

June  25,  1942 
File:  T-E  105-6-42 

Mr.  G.  F.  Potter,  G.  F.  A.,  A.  C.  L.  EE.,  Wilmington,  N.  C. 
Mr.  T.  Jefferson,  Jr.,  G.  F.  A.,  C&O  Ewy.,  Eiehmond,  Va. 
Mr.  C.  H.  Ware,  G.  F.  A.,  N.  S.  EE.,  Norfolk,  Va. 

Mr.  W.  A.  Huse,  A.  F.  T.  M.,  N&W  Ewy.,  Eoanoke,  Va. 

Mr.  E.  B.  Cooke,  G.  F.  A.,  Penn  EE.,  Norfolk,  Va. 

Mr.  C.  L.  Senter,  G.  F.  A.,  S.  A.  L.  Ewy.,  Norfolk,  Va. 

Mr.  A.  E.  Hendee,  G.  F.  A.,  Sou  Ewy.,  Atlanta,  Ga. 

Mr.  J.  F.  Smith,  G.  F.  A.,  Vgn.  Ewy.,  Norfolk,  Va. 

Gentlemen : 

Herewith  copy  of  letter  I  received  from  the  War  Dept., 
Headquarters,  Services  of  Supply,  Office  of  the  Chief  of 
Transportation,  Washington,  D.  C. 

The  Army  Base  piers  and  warehouses  which  were  leased 
by  the  U.  S.  Maritime  Commission  to  the  Transport,  Trad¬ 
ing  and  Terminal  Corp.  has  been  cancelled,  and  the  U.  S. 
Government  has  taken  over  as  of  June  1st.  The  TJ.  S.  Navy 
has  Pier  #2  and  warehouses  and  the  War  Department  has 
Pier  #1  and  warehouses. 
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You  will  note  in  their  letter  that  they  have  mentioned 
items  100-B  and  900-B  of  Supplement  No.  23  to  Belt  line 
Tariff  6-J,  ICC  105,  requesting  that  we  prepare  a  supple¬ 
ment  with  their  name  on  the  Title  Page  in  lieu  of  the  Trans¬ 
port,  Trading  and  Terminal  Corp. 

Therefore,  will  you  kindly  check  into  this  situation  and 
advise  me  as  to  whether  or  not  you  are  desirous  of  granting 
the  government’s  request. 

Yours  very  truly, 

s/  H.  Cunningham 

Agent 

HC:vc 

cc  Chief  of  Traffic  Control  Div. 

War  Department, 

Headquarters  Services  of  Supply 
Office  of  Chief  of  Transportation 
Washington,  D.  C. 

SPTOT  551.2 

(Norfolk  &  Portsmouth  Belt 
Line  Railroad  Company) 
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Norfolk  and  Western  Railway  Company 


Traffic  Department 


0.  W.  Cox 

General  Traffic  Manager 

85244-A 

Roanoke,  Virginia — July  3,  1942.  w 

Lt.  Col.  E.  C.  R.  Lasher,  Q.  M.  C., 

Office  of  Chief  of  Transportation, 

Headquarters  Services  of  Supply, 

War  Department, 

Washington,  D.  C. 

Dear  Sir : 

A  copy  has  been  furnished  to  me  of  your  letter  of  June 
22nd  to  Mr.  M.  A.  Moore,  Tariff  Agent  of  Norfolk  and 
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Portsmouth  Belt  Line  Railroad  Company  bearing  refer¬ 
ence  SPTOT  551.2,  in  which  you  state  that  the  Army  Base 
Piers  #1  and  #2  at  Norfolk,  Virginia,  heretofore  leased  to 
Transport,  Trading  &  Terminal  Corporation,  are  now  or 
will  be  operated  by  the  United  States  Government.  In  that 
letter  you  refer  to  “regulations  governing  charges  pay¬ 
able”  to  that  carrier  as  set  out  in  items  100-A  and  900-B 
oi  Supplement  16  to  its  tariff  6-J,  I.  C.  C.  105,  and  you 
request  “that  all  Government-operated  facilities  coming 
within  the  scope  of  said  tariff  be  shown  in  a  supplement 
without  delay  to  the  end  that  interested  carriers  will  be 
informed  of  all  revenues  accruing  to  the  Government. 

That  letter  was  referred  to  me  because  the  tariff  in  ques¬ 
tion  is  applicable  upon  traffic  which  has  moved  or  is  to 
move  in  line-haul  service  over  the  Norfolk  and  Western 
Railway  (the  Belt  Line  being  only  a  switching  carrier),  and 
also  because  some  modifications  may  be  required  in  certain 
tariffs  published  by  the  Norfolk  and  Western. 

We  also  have  received  certain  requests  from  the  former 
tenant  of  those  properties  (Transport,  Trading  &  Terminal 
Corporation)  for  continuance  of  certain  arrangements  we 
have  heretofore  had  with  it.  The  nature  of  those  requests 
are  in  the  attached  copy  -of  my  letter  of  today  to  Mr.  F.  W. 
Anderson  of  that  Company. 

We  desire  to  cooperate  with  the  government  in  every 
possible  way  to  effectuate  suitable  and  satisfactory  ar¬ 
rangements.  But  we  have  so  litle  information  about  what 
is  proposed  to  be  done  with  respect  to  those  terminals,  how 
they  will  be  operated,  by  whom,  and  the  freight  which  will 
be  handled,  that  we  are  encountering  much  difficulty  and 
uncertainty  in  determining  just  what  must  or  should  be 
done. 


Exhibit  No.  1 
Witness:  Kilpatrick 
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To  aid  us  in  reaching  a  conclusion,  would  it  be  possible 
for  you  to  give  me  the  following  information : 

1.  By  whom  is  it  proposed  that  the  terminal  properties 
will  be  operated — The  United  States,  the  Navy  Depart- 
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ment,  the  War  Department,  the  Army  Transport  Service, 
some  other  governmental  agency,  or  some  contractor  such 
as  the  Lincoln  Tidewater  Terminals  which  operates  other 
terminals  at  Norfolk  now  controlled  by  the  Government. 

2.  By  what  designation  should  those  terminals  be  showm 
in  our  tariffs? 

3.  To  whom  should  the  tariff  provide  for  payment  of 
wharfage  and  handling  allowances? 

4.  Is  the  terminal  to  be  used  exclusively  for  Government 
traffic  or  will  commercial  freight  also  be  handled? 

If  only  Government  freight  is  handled,  it  seems  to  us  that 
it  would  be  proper  to  provide  for  allowances  for  wharfage 
and  handling  in  all  instances  where  the  rates  are  so  pub¬ 
lished  as  to  apply  to  or  from  shipside,  i.  e.,  where  they  in¬ 
clude  wharfage  and  handling.  In  instances  where  the 
wharfage  and  handling  charges  are  in  addition  to  the  line- 
haul  rates,  it  is  my  understanding  that  the  Government  or 
its  agency  will  perform  those  services  itself,  there  will  be 
no  charges  therefor  by  the  carrier,  and  of  course  no  allow¬ 
ance  therefor  would  be  made.  If,  on  the  other  hand,  other 
traffic  is  also  to  be  handled,  it  may  be  necessary  to  work 
out  some  arrangement  for  the  collection  of  wharfage  and 
handling  charges  when  they  are  not  included  in  the  line- 
haul  rates  and  to  compensate  whoever  performs  those  ser¬ 
vices  by  providing  an  allowance. 

I  shall  appreciate  it  if  you  can  supply  this  information 
and  we  shall  then  be  able  to  devise  a  plan  to  accomplish 
what  we  desire. 

Very  truly  yours, 

s/  Cox, 

General  Traffic  Manager. 

cc — Col.  John  R.  Kilpatrick, 

C.  0., 

Newport  News,  Va. 
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WAR  DEPARTMENT 
Army  Service  Forces 

Office  of  the  Chief  of  Transportation 
Washington  25,  D.  C. 


In  Reply  Refer  to  SPTOT  548.3 
(Hampton  Roads) 

August  17,  1942. 

Mr.  0.  W.  Cox,  General  Traffic  Mgr., 

Norfolk  and  Western  Ry.  Co., 

Roanoke,  Virginia. 

Dear  Sir: 


Reference  is  made  to  your  letter  of  July  3,  file  85244-A, 
regarding  Army  Base  Piers  No.  1  and  2  at  Norfolk,  Va. 

The  terminal  properties  will  be  operated  and  controlled 
by  the  War  Department.  Use  of  the  facilities  by  the  other 
armed  forces  or  by  private  concerns  will  be  by  the  express 
permission  of  the  War  Department. 

The  tariff  should  designate  these  piers  as  “War  Depart¬ 
ment  Army  Base  Piers  No.  1  and  2,  Norfolk,  Virginia”  and 
payment  made  to  the  “Treasurer  of  the  United  States, 
through  the  Commanding  Officer,  Hampton  Roads  Port  of 
Embarkation,  Newport  News,  Virginia”. 

It  is  intended  to  use  the  terminal  facilities  for  Govern¬ 
ment  traffic  only.  However  circumstances  may  require  the 
handling  of  commercial  freight  and  in  either  instance  the 
War  Department  or  its  agency  will  perform  all  services. 

It  is  requested  that  provision  be  made  at  once  for  those 
allowances  to  the  Government  and  consideration  given  to 
making  them  retroactive  to  June  15, 1942. 

For  the  Chief  of  Traffic  Control  Division : 


Very  truly  yours, 

H.  M.  Tourvujjb, 

Lt.  Col.,  Transp.  Corps, 
Chief ,  Freight  Branch. 
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WAR  DEPARTMENT 
Army  Service  Forces 
Office  of  the  Chief  of  Transportation 
Washington  25,  D.  C. 

In  reply  refer  to  SPTOT  548.3 
(Norfolk,  Va.) 

October  14, 1942. 

Mr.  0.  W.  Cox,  General  Traffic  Manager, 

Norfolk  and  Western  Railway  Co. 

Roanoke,  Virginia. 

Subject:  Wharfage  and  Handling  Charges  at  Norfolk, 
Va. 

Dear  Sir : 

Referring  further  to  your  letter  of  July  3,  1942,  file 
85244- A,  covering  allowance  for  wharfage  and  handling  at 
Army  Base  Piers  No.  1  and  2  at  Norfolk,  Va. 

N  &  W  Tariff  G.  F.  No.  15-D  has  been  amended  in  supple¬ 
ment  35  showing  Army  Base  Piers  No.  1  and  2  in  lieu  of 
Transport,  Trading  and  Terminal  Corp.,  but  Section  6  of 
N  &  W  Tariff  G.  F.  No.  23-E  has  not  been  amended  to  pro¬ 
vide  for  allowance  to  the  Government  of  wharfage  and 
handling  charges  at  these  piers,  as  was  formerly  accorded 
to  the  Transport,  Trading  and  Terminal  Corp. 

It  is,  therefore,  requested  that  Section  6  of  N  &  W  Tariff 
G.  F.  No.  23-E  be  amended  to  authorize  allowance  to  the 
United  States  Government  of  one  (1)  cent  per  100  pounds 
for  wharfage  and  three  (3)  cents  per  100  pounds  for  han¬ 
dling  on  freight  handled  over  Army  Base  Piers  No.  1  and  2. 

Where  rates  are  published  to  shipside,  and  delivery  to 
the  vessel  is  effected  over  a  dock  or  wharf  owned  or  oper¬ 
ated  by  a  railroad,  the  wharfage  and  handling  charges  are 
absorbed,  and  if  delivery  to  the  vessel  is  made  over  a  dock 
or  wharf  owned  or  operated  by  a  contractor  or  other  com¬ 
mercial  agency,  the  wharfage  and  handling  charges  are 
paid  to  such  agency  as  an  “allowance”,  and  the  lawfully 
published  tariffs  so  provide. 
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In  this  instance,  Army  Base  Piers  No.  1  and  2  are  the 
property  of  the  Government  and  are  operated  by  the  War 
Department  for  its  own  exclusive  use.  The  existence  and 
operation  of  such  Government  facilities  at  North  Atlantic 
Ports  is  clearly  recognized  by  the  specifically  published 
application  of  Export  rates  in  Agent  B.  T.  Jones  (Tariff 
490-B  and  Agent  W.  S.  Curlett’s  Tariff  107-B,  which  state 
that  Export  rates  will  apply  on  shipments  “handled  through 
United  States  Army  Bases  or  delivered  to  United  States 
Government  vessels  docked  thereat”. 

Therefore,  since  the  railroads  absorb  or  make  allowance 
for  wharfage  and  handling  charges  on  shipments  handled 
over  railroad  or  commercially  owned  or  operated  docks 
and  wharves  and  also  specifically  provide  for  the  applica¬ 
tion  of  Export  rates  to  shipside  at  United  States  Army 
Bases,  the  allowance  for  such  wharfage  and  handling 
charges  should  be  made  to  the  War  Department  on  traffic 
handled  over  Army  Base  Piers  No.  1  and  2  at  Norfolk, 
Virginia.  It  is  requested  that  Section  22  Quotation  be  is¬ 
sued,  applying  these  allowances  from  June  15, 1942,  the  date 
of  activation  of  the  Hampton  Boads  Port  of  Embarkation. 

Your  early  and  favorable  consideration  of  this  proposal 
will  be  greatly  appreciated. 

For  The  Chief  of  Traffic  Control  Division : 

Very  truly  yours, 

B.  M.  Boyd, 

Major,  Transp.  Corps 
Chief,  Freight  Branch. 
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WAR  DEPARTMENT 
Army  Service  Forces 

Office  of  the  Chief  of  Transportation  • 
Washington  25,  D.  C. 

In  reply  refer  to  SPTOT  548.3 

(Norfolk,  Va.)— FB 

December  1,  1942. 

Mr.  A.  F.  Cleveland,  Vice  President, 

Association  of  American  Railroads, 

Washington,  D.  C. 

Dear  Sir : 

This  office  has  had  considerable  correspondence  with  in¬ 
dividual  carriers  serving  the  Hampton  Roads  Ports  regard¬ 
ing  allowances  to  the  Government  of  wharfage  and  handling 
charges  on  traffic  loaded  into  vessels  across  the  Army  Am¬ 
munition  Pier  at  Newport  News,  Va.,  and  Army  Base  Piers 
1  and  2  at  Norfolk,  Va. 

The  Army  has  negotiated  a  contract  with  the  Chesapeake 
and  Ohio  Ry.  permitting  the  handling  of  War  Department 
traffic  over  the  railroad  owned  merchandise  piers  at  New¬ 
port  News,  Va.,  and  allowances  are  made  to  the  Govern¬ 
ment  for  wharfage  and  handling  of  such  traffic. 

Prior  to  June  15, 1942,  Army  Base  Piers  1  and  2  at  Nor¬ 
folk,  Va.,  were  leased  by  the  Government  to  Transport, 
Trading  and  Terminal  Corp.,  and  carriers  provided  for  the 
payment  of  allowances  to  this  operator  for  wharfage  and 
handling  charges  over  these  piers. 

When  the  Government  canceled  this  lease  and  took  over 
the  use  and  operation  of  these  piers  as  War  Department 
facilities,  the  terminal  tariffs  of  the  Norfolk  carriers  were 
not  amended  to  authorize  payment  to  the  Government  of  the 
allowances  formerly  made  to  the  civilian  operator  of  these 
piers. 
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Where  rates  are  published  to  shipside,  and  delivery  to  the 
vessel  is  effected  over  a  dock  or  wharf  owned  or  operated 
by  a  railroad,  the  wharfage  and  handling  charges  are  ab¬ 
sorbed,  and  if  delivery  to  the  vessel  is  made  over  a  dock  or 
wharf  owned  or  operated  by  a  contractor  or  other  com¬ 
mercial  agency,  the  wharfage  and  handling  charges  are  paid 
to  such  agency  as  an  “allowance”,  and  the  lawfully  pub¬ 
lished  tariffs  so  provide. 
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In  this  instance,  Army  Base  Piers  No.  1  and  2  are  the 
property  of  the  Government  and  are  now  operated  by  the 
War  Department  for  its  own  exclusive  use.  The  existence 
and  operation  of  such  Government  facilities  at  North  At¬ 
lantic  Ports  is  clearly  recognized  by  the  specifically  pub¬ 
lished  application  of  Export  rates  in  Agent  B.  T.  Jones’ 
Tariff  490-B  and  Agent  W.  S.  Curlett’s  Tariff  107-B,  which 
state  that  Export  rates  will  apply  on  shipments  “handled 
through  United  States  Army  Bases  or  delivered  to  United 
States  Government  vessels  docked  thereat.” 

Therefore,  since  the  railroads  absorb  or  make  allowance 
for  wharfage  and  handling  charges  on  shipments  handled 
over  railroad  or  commercially  owned  or  operated  docks  and 
wharves  and  also  specifically  provide  for  the  application  of 
Export  rates  to  shipside  at  United  States  Army  Bases  the 
allowance  for  such  wharfage  and  handling  charges  should 
be  made  to  the  War  Department  on  traffic  handled  over 
Army  Base  Piers  No.  1  and  2  at  Norfolk,  Virginia.  It  is 
requested  that  Section  22  Quotation  be  issued,  applying 
these  allowances  from  June  15, 1942,  the  date  of  activation 
of  the  Hampton  Roads  Port  of  Embarkation. 

As  this  matter  has  been  the  subject  of  correspondence  for 
quite  a  while,  this  office  will  greatly  appreciate  any  action 
which  can  be  taken  to  bring  this  matter  to  a  conclusion. 

For  the  Chief  of  Traffic  Control  Division : 

Very  truly  yours, 

R.  M.  Boyd, 

Major,  Transp.  Corps, 
Chief,  Freight  Branch. 
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ASSOCIATION  OF  AMERICAN  RAILROADS 
Traffic  Department 

Transportation  Building 
Washington,  D.  C. 

A.  F.  Cleveland 

Vice  President 
R.  N.  Nash 
W.  J.  Kelly 

Assistants 

February  16, 1943. 

1-127-4 

Wharfage  and  Handling  Charges  on  War  Department 

Export  Freight. 

Chief  of  Transportation, 

War  Department 
Washington,  D.  C. 

Attention :  R.  M.  Boyd,  Major,  Transp.  Corps, 

Chief,  Freight  Branch. 

Gentlemen : 

Referring  to  your  letter  of  December  1, 1942,  file  SPTOT 
548.3  (Norfolk,  Va.) — FR,  in  regard  to  the  terminal  situa¬ 
tion  at  Newport  News  and  Norfolk,  Va.;  also  your  letter 
of  January  19  tracing  for  a  reply. 

This  subject  has  been  considered  by  the  Chief  Traffic 
Officers,  by  whom  it  was  referred  to  the  traffic  executives  of 
the  Eastern  and  Southern  groups.  It  has  since  been  given 
careful  consideration  by  the  Eastern  railroads,  who  recom¬ 
mend  that  where  the  control  or  operation  of  piers  or  other 
facilities  is  taken  over  by  the  government  for  its  own  use 
or  they  are  operated  under  contract  with  the  government 
and  under  government  supervision,  such  facilities  or  piers 
should  be  treated  the  same  as  piers  operated  or  controlled 
by  the  owners  of  the  property  transported  and  loading  and 
unloading  should  not  be  performed  by  the  carriers,  nor  any 
allowance  made  in  lieu  thereof. 
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The  Southern  lines  have  just  advised  me  that  their  Ex¬ 
ecutive  Committee  gave  the  subject  full  consideration  and 
they  recommend  that  no  allowance  should  be  made  to  the 
government  for  performing  loading  or  unloading  services 
incident  to  the  receipt  or  delivery  of  import  and  export 
freight  at  the  piers  or  other  port  facilities  under  the  ex¬ 
clusive  jurisdiction  of  the  government. 

I  am  fully  convinced  that  the  action  taken  was  proper  and 
cannot  believe  that  you  will  strenuously  urge  doing  that 
which  will  be  very  embarrassing  in  other  directions  and  at 
other  ports. 

Very  truly  yours, 

8/  A.  F.  Cleveland. 
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Hampton  Roads  Port  of  Embarkation 
SPTAK  548.3— TO 


May  1st,  1943. 

Mr.  Randolph  B.  Cooke 
General  Freight  Agent 
Pennsylvania  Railroad 
Norfolk,  Virginia 
Dear  Sir: 

The  Hampton  Roads  Port  of  Embarkation  was  activated 
June  15,  1942.  At  that  time,  the  railroads  serving  Norfolk 
were  requested,  thru  the  Belt  Line,  to  authorize  amend¬ 
ment  of  the  Belt  Line  Freight  Tariff  No.  6  J,  ICC  105,  to  al¬ 
low  the  War  Department  all  wharfage  and  handling  charges 
that  formerly  accrued  to  the  Transport  Trading  and  Ter¬ 
minal  Corporation  at  the  Army  Base,  Norfolk,  Virginia. 

The  Belt  Line  Tariff  has  not  been  amended.  While  the 
refusal  of  certain  carriers  to  allow  the  War  Department 
such  wharfage  and  handling  charges  is  not  a  matter  of 
port  record,  it  is  evident  that  the  Belt  Line  was  not  author¬ 
ized  to  publish  the  desired  amendment. 

It  is  believed  that  the  War  Department  is  entitled  to 
wharfage  and  handling  charges  on  all  cargo  moving  over 
pier  1  and  pier  2  of  the  Army  Base.  It  is  intended  that  the 
entire  matter  shall  be  placed  before  the  Interstate  Com- 
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merce  Commission  at  the  earliest  possible  moment.  A  pre¬ 
requisite  to  the  action  appears  to  be  the  request  from  this 
port  that  the  various  carriers  perform  the  services  or  make 
an  allowance  in  lieu.  In  line  with  instructions  from  the 
Chief  of  Transportation,  it  is  requested  that  the  PRR  per¬ 
form  the  terminal  services  included  in  the  line  haul  freight 
rate,  or  make  allowances  in  lieu  thereof  on  car  NYC  57535, 
containing  vehicles  moving  on  GBL  WQ  7346467  from 
South  Schenectady,  N.  Y.,  to  Norfolk,  Virginia,  via  NYC- 
PRR-Belt  Line  delivery  to  Norfolk,  Virginia,  Army  Base. 
Cars  on  hand  at  the  Army  Base  include  133  other  cars 
routed  to  Norfolk  via  PRR,  which  moved  on  freight  rates 
that  included  terminal  charges.  It  is  requested  that  such 
terminal  services  be  performed  by  the  PRR,  or  allowances 
made  as  provided  in  the  various  terminal  tariffs. 

The  cargo  contained  in  these  cars  is  to  be  shipped  im¬ 
mediately.  Please  favor  this  office  with  an  early  reply. 

Yours  very  truly, 

J.  R.  Kilpatrick 
Brigadier  General,  U.  S.  Army 

Commanding. 

Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  12 

The  Pennsylvania  Railroad 
Traffic  Dept. 

Norfolk,  Virginia. 
May  4,  1943 
File  216-H-l 

Brigadier  General  J.  R.  Kilpatrick, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia- 
Dear  Sir: 

Your  letter  of  May  1st,  File  SPTAK  548.3-TO  referring 
to  Belt  Line  Freight  Tariff  No.  6  J,  I.  C.  C.  105. 

My  understanding  is  that  the  matter  of  allowances  for 
wharfage  and  handling  to  the  War  Department  is  before 
the  executives  of  all  the  transportation  companies  and  I 
can  give  you  no  answer  on  this  point. 

Our  tariffs  are  not  so  published  as  to  permit  us  at  the 
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present  time  to  absorb  wharfage  and  handling  charges  at 
the  Army  Base  terminals.  Therefore,  we  will  be  unable 
to  grant  your  request  to  either  absorb  wharfage  and  han¬ 
dling  charges  on  NYC  57535  and  133  other  cars  or  perform 
the  terminal  service,  which  is  covered  by  the  Consolidated 
Freight  Classification,  until  such  time  as  the  tariffs  are 
corrected  permitting  the  Pennsylvania  Railroad  to  absorb 
the  charges  referred  to. 

Yours  very  truly, 

/s/  R.  B.  Cook 

Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  13 

Hampton  Roads  Port  of  Embarkation 
SPTAK  548.3-TD  May  22,  1943. 

Mr.  G.  F.  Potter,  GFA,  A.  C.  L.  RR,  Wilmington,  N.  C. 

Mr.  T.  Jefferson,  Jr.  GFA,  C  &  0  Rwy.,  Richmond,  Va. 
Mr.  C.  H.  Ware,  GFA,  N.  S.  RR.,  Norfolk,  Va. 

Mr.  W.  A.  Huse,  AFTM,  N  &  W  Rwy.,  Roanoke,  Va. 

Mr.  R.  B.  Cooke,  GFA,  Penn.  R.  R.,  Norfolk,  Va. 

Mr.  C.  L.  Senter,  GFA,  S.  A.  L.  Rwy,  Norfolk,  Va. 

Mr.  A.  E.  Hendee,  GFA,  Sou.  Rwy.,  Atlanta,  Ga. 

Mr.  J.  F.  Smith,  GFA,  Vgn.  Rwy.,  Norfolk,  Va. 

Gentlemen : 

Despite  the  fact  that  line  haul  export  freight  rates  ap¬ 
plicable  to  Norfolk,  Virginia,  from  a  large  part  of  the 
United  States  include  car  unloading  service,  such  service 
is  not  being  performed  by  railroad  labor,  or  at  railroad 
expense  at  the  Army  Base,  Norfolk,  Virginia. 

It  is  requested  that  the  Carriers  meet  their  legal  obliga¬ 
tion  by  performing  unloading  service,  when  line  haul  rates 
cover  such  service.  Arrangements  should  be  made  by  all 
the  Norfolk  lines,  individually  or  jointly,  to  unload  such 
traffic  consigned  to  Hampton  Roads  Port  of  Embarkation, 
Army  Base,  Norfok,  Virginia,  as  a  permanent  operation. 

Early  advice  as  to  your  conclusion  will  be  appreciated. 

Very  truly  yours, 

J.  R.  Kilpatrick 
Brigadier  General,  U.  S.  Army 
Commanding 
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Page  No.  14 

The  Virginian  Railway  Company 
Terminal  Building 
Norfolk,  Va. 

May  24,  1943. 

File  No.  C-5538-B 

H.  C.  Mitchell 
Traffic  Manager 
A.  F.  Schafhibt 
Asst.  Freight 
Traffic  Manager 

J.  F.  Smith 
General  Freight  Agent 

Terminal  allowances  to  the  United  States  Government 
on  traffic  handled  through  the  Army  Base  at  Norfolk, 
Va. 

Mr.  J.  R.  Kilpatrick,  Brigadier  Generali  U.  S.  Army, 
Commanding  Officer, 

Hampton  Roads  Port  of  Embarkation, 

Post  Office  Building, 

Newport  News,  Va. 

Dear  Sir: 

Referring  to  your  joint  letter  of  May  22,  file  SPTAK-548. 
TX): 

This  question  received  tHe  attention  of  Chief  Traffic 
Officers  of  the  Eastern  and  Southern  Lines  recently  and  Mr. 
R.  M.  Boyd,  Major,  Transportation  Corps,  Chief,  Freight 
Branch,  was  advised,  under  date  of  February  15,  that  it  was 
decided  that  where  the  control  or  operation  of  piers  or 
other  facilities  is  taken  over  by  the  Government  for  its  own 
use  or  they  are  operated  under  contract  with  the  Govern¬ 
ment  and  under  Government  supervision,  such  facilities 
or  piers  should  be  treated  the  same  as  piers  operated  or 
controlled  by  owners  of  the  property  transported  and  load- 
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ing  and  unloading  could  not  be  performed  by  the  carriers, 
nor  any  allowance  made  in  lieu  thereof. 

Yours  very  truly, 

S/  J.  F.  Smith 
General  Freight  Agent. 

CC :  Mr.  G.  F.  Potter,  GFA,  ACL  RR,  Wilmington,  N.  C. 
Mr.  T.  Jefferson,  Jr.,  GFA,  C&O  Ry.,  Richmond,  Va. 
249-5457-Z 

Mr.  C.  H.  Ware,  TM,  NS  Ry.,  Norfolk,  Va. 

Mr.  W.  A.  Huse,  AFTM,  N&W  Ry.,  Roanoke,  Va. 

Mr.  R.  B.  Cooke,  GFA,  PRR,  Norfolk,  Va. 

Mr.  C.  L.  Senter,  GFA,  SAL  Ry.,  Norfolk,  Va. 

Mr.  C.  L.  Bateman,  GFA,  Sou.  Ry.,  Atlanta,  Ga. 


Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  15 

Seaboard  Air  Line  Railway 

Freight  Traffic  Department 

Norfolk,  Va.,  May  26, 1943 
File  NS  12565-K 

Mr.  J.  R.  Kilpatrick,  Brigadier  General,  U.  S.  Army 
Commanding 

Hampton  Roads  Port  of  Embarkation 
Port  Office  Building 
Newport  News,  Va. 

Dear  Sir : 

I  wish  to  acknowledge  receipt  of  your  letter  May  22nd, 
reference  SPTAK  548.2-TD. 

The  matter  covered  by  your  letter  has  been  considered 
previously  by  the  executives  of  Eastern  and  Southern  car¬ 
riers,  and  in  connection  therewith,  I  am  sending  you  here¬ 
with  copy  of  letter  Mr.  A.  F.  Cleveland,  Vice  President, 
Association  of  American  Railroads,  wrote  Chief  of  Trans¬ 
portation,  War  Department,  Washington,  D.  C.  on  Febru- 
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ary  15,  1943  which  outlines  the  position  of  the  Eastern 
and  Southern  carriers. 

S/  C.  L.  Senter 

General  Freight  Agent. 

fbp/ah 

cc — Mr.  G-.  F.  Potter,  GFA,  ACL  RR,  Wilmington,  N.  C. 
Mr.  T.  Jefferson,  Jr.,  GFA,  C&O  Ry.,  Richmond,  Va. 
Mr.  C.  H.  Ware,  GFA,  NS  RR,  Norfolk,  Va. 

Mr.  W.  A.  Huse,  AFTM,  N&W  Ry.,  Roanoke,  Va. 

Mr.  R.  B.  Cooke,  GFA,  Penn  RR,  Norfolk,  Va. 

Mr.  A.  E.  Hendee,  GFA,  Sou.  Ry.,  Atlanta,  Ga. 

Mr.  J.  F.  Smith,  Vgn.  Ry.,  Norfolk,  Va. 


Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  16 

Norfolk  &  Western  Railway  Company 
Freight  Traffic  Department 

85704-C 

Roanoke,  Virginia, 
May  31,  1943Ji 

Brig.  Gen.  J.  R.  Kilpatrick, 

U.  S.  Army  Commanding, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Va, 

Dear  Sir : 

Unloading  at  the  Army  Base  at  carriers  ’  expense  of 
export  government  freight. 

Referring  to  your  letter  of  May  22nd,  file  SPTAK  548.3- 
TD,  in  regard  to  the  rail  carriers  unloading  at  their  expense 
carload  freight  at  the  Army  Base,  Norfolk,  for  export  when 
moving  on  road-haul  rates  that  apply  to  shipside : 

This  is  a  matter  that  has  previously  been  given  extensive 
consideration  at  the  hands  of  the  carriers,  not  only  as  to  the 
carriers  unloading  the  freight  at  their  expense,  but  also 
making  an  allowance  to  the  Army  authorities  for  the  per¬ 
formance  of  that  service. 
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The  statns  of  the  Army  Base,  Norfolk,  is  that  of  a  pri¬ 
vately  operated  terminal  at  which  there  is  handled  only 
freight  of  the  owners,  and  it  is  not  the  general  practice  of 
the  railroads  to  unload  freight  at  their  expense  at  privately 
operated  facilities,  nor  make  an  allowance  in  lieu  of  per¬ 
formance  of  that  service. 

In  the  consideration  this  matter  has  been  given  at  the 
hands  of  the  carriers,  Norfolk  was  specifically  dealt  with 
as  well  as  like  facilities  at  other  points.  It  is  not  felt  we 
can  comply  with  your  request  in  this  matter  for  the  reasons 
given. 


Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  17 

N  &  W  Ry.  Co.  85704-C 
Ltr  to  Brig.  Gen.  J.  R. 
Kilpatrick,  Hampton 
Roads  Por  E,  5/31/43 


In  this  connection  previous  handling  was  of  a  National 
character,  and  I  am  enclosing  herewith  copy  of  letter  of 
February  16th,  1942,  addressed  to  Chief  of  Transportation, 
War  Department,  Washington,  D.  C.,  Attention  Major 
Boyd,  Transp.  Corps,  by  Mr.  A.  F.  Cleveland,  Vice-Presi¬ 
dent,  Association  of  American  Railroads,  which  was  for 
account  of  all  roads,  and  fully  setting  forth  the  reasons 
for  action  taken. 

Yours  very  truly, 

S/  W.  A.  Huse 

Asst.  Freight  Traffic  Manager. 


cc- 


Mr.  G.  F.  Potter,  GFA,  ACL,  Wilmington,  N.  C. 
Mr.  Thos.  Jefferson,  Jr.,  GFA,  C&O,  Richmond,  Va. 
Mr.  C.  H.  Ware,  TM,  NS  Rv.,  Norfolk,  Va. 

Mr.  R.  B.  Cooke,  GFA,  PRR,  Norfolk,  Va. 

Mr.  C.  L.  Senter,  GFA,  SAL,  Norfolk,  Va. 

Mr.  C.  L.  Bateman,  GFA,  Sou  Ry.,  Atlanta,  Ga. 
Mr.  J.  F.  Smith,  GFA,  Vgn.  Ry.,  Norfolk,  Va. 
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Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  18 


Norfolk  Southern  Railway  Company 

C.  H.  Ware 
Traffic  Manager 

Norfolk,  Va.  June  7th,  1943.  m. 
File  No.  27500-134-F 

Allowances:  For  Wharfage  and  Handling  Charges  on 
War  Department  Export  Freight. 

Brig.  Gen.  J.  R.  Kilpatrick, 

U.  S.  Army,  Commanding, 

Hampton  Boads  Port  of  Embarkation, 

Newport  News,  Va. 

Dear  Sir: 

Referring  to  your  joint  letter  of  May  22nd,  file  SPTAK 
548.  3-TD,  in  regard  to  the  rail  carriers  unloading  carload 
freight  at  the  Army  Base,  Norfolk: 

This  subject  has  had  previous  consideration  by  the  Chief 
Traffic  Officers  of  the  Eastern  and  Southern  carriers,  and 
R.  M.  Boyd,  Major,  Transp.  Corps,  Chief,  Freight  Branch, 
was  advised  on  February  16th  that  where  the  control  or 
operation  of  piers  or  other  facilities  is  taken  over  by  the 
Government  for  its  own  use,  or  operated  under  contract 
with  the  Government  and  under  Government  supervision, 
such  facilities  or  piers  should  be  treated  the  same  as  piers 
operated  or  controlled  by  the  owners  of  the  property  trans¬ 
ported  and  loading  or  unloading  should  not  be  performed 
by  the  carriers,  nor  any  allowance  made  in  lieu  thereof. 

Yours  very  truly, 

S/  C.  H.  Ware 

(14)  Traffic  Manager. 

cc-  Mr.  G.  F.  Potter,  GFA,  ACL  RR.,  Wilmington,  N.  C. 
Fam-12454. 

Mr.  Thos.  Jefferson,  Jr.,  GFA,  C&O,  Richmond,  Va. 
249-5457-J. 

Mr.  W.  A.  Huse,  AFTM,  N&W,  Roanoke,  Va. 
85704-C. 
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Mr.  R.  B.  Cooke,  GFA,  PRR,  Norfolk,  Va. 

Mr.  C.  L.  Senter,  GFA,  SAL  Ry.,  Norfolk,  Va.  NS 
12565-K. 

Mr.  C.  L.  Bateman,  GFA,  Sou.  Ry.,  Atlanta,  Ga. 
4-3052. 

Mr.  J.  F.  Smith,  GFA,  Vgn.  Ry.,  Norfolk,  Va.  C- 
5538-B. 

Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  19 

The  Pennsylvania  Railroad 

Traffic  Department 
Norfolk,  Va. 
June  8,  1943. 
File  216-H-l. 

Brig.  Gen.  J.  R.  Kilpatrick,  Commanding  Officer, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Dear  Sir: 

Replying  to  your  letter  of  May  22d,  file  SPTAK  548. 
3-TD,  addressed  to  representatives  of  the  rail  lines  serving 
the  port  of  Hampton  Roads,  regarding  unloading  of  freight 
at  the  Army  Base,  Norfolk. 

I  am  enclosing  copy  of  letter,  written  February  16, 1943, 
by  Mr.  A.  F.  Cleveland,  Vice  President,  Association  of 
American  Railroads,  to  the  Chief  of  Transportation,  War 
Department.  You  appreciate  that  we  shall  have  to  be 
governed  by  the  instructions  contained  in  that  letter. 

Yours  very  truly, 

S/  Randolph  B.  Cooke 

RBC  :NE 

ey  Mr.  G.  F.  Potter,  G.F.A.,  A.C.L.  R.R.,  Wilmington, 
N.  C. 

Mr.  T.  Jefferson,  Jr.,  G.F.A.,  C&O  Ry.  Richmond,  Va. 
.  Mr.  C.  H.  Ware,  G.F.A.,  N.S.  R.R.,  Norfolk,  Va. 

Mr.  W.  A.  Huse,  A.F.T.M.,  N&W  Ry.,  Roanoke,  Va. 
Mr.  C.  L.  Senter,  G.F.A.,  S.A.L.  Ry.,  Norfolk,  Va. 
Mr.  C.  L.  Bateman,  G.F.A.,  Southern  Ry.,  Atlanta,  Ga. 
Mr.  J.  F.  Smith,  G.F.A.,  Virginian  Ry.,  Norfolk,  Va. 
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Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  20 

Atlantic  Coast  Line  Railroad  Company 
Freight  Traffic  Department 
Wilmington,  N.  C. 

June  10,  1943. 
Fam-12454 
Cy-5108 

Handling  Services  at  Norfolk,  Va.,  in  Connection  with 
Export  Rates  Having  Shipside  Application. 

Brig.  Gen.  J.  R.  Kilpatrick, 

U.  S.  Army,  War  Department, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Va. 

Dear  General  Kilpatrick : 

On  May  27th  I  acknowledged  receipt  of  your  joint  letter 
of  May  22nd,  file  SPTAK  548.  3-TD,  and  stated  that,  after 
looking  into  the  matter,  I  would  write  you  more  definitely. 

Since  that  time  I  have  received  copies  of  replies  from 
various  of  the  other  roads  addressed  by  you,  in  which  they 
have  referred  you  to  the  handling  of  this  matter  through 
Vice-President  Cleveland  of  the  Association  of  American 
Railroads.  At  the  time  I  acknowledged  receipt  of  your 
letter  on  May  27th,  I  had  overlooked  the  handling  men¬ 
tioned  by  the  other  roads. 

Yours  very  truly, 

/s/  G.  F.  Potter 

Copies  to :  General  Freight  Agent. 

Mr.  T.  Jefferson,  Jr.,  GFA,  C&O  Ry,  Richmond,  Va. — File 
249-5457-J. 

Mr.  C.  H.  Ware,  TM,  NS  Ry,  Norfolk,  Va. 

Mr.  W.  A.  Huse,  AFTM,  N&W  Ry,  Roanoke,  Va. — File 
85704-C. 

Mr.  R.  B.  Cooke,  DFA,  Penn.  RR,  Norfolk,  Va. — File  216- 
H-l. 

Mr.  C.  L.  Senter,  GFA,  SAL  Ry,  Norfolk,  Va.— File  NS- 
12565-K. 

Mr.  C.  L.  Bateman,  GFA,  Sou  Ry,  Atlanta,  Ga. — File  4-3052. 
Mr.  J.  F.  Smith,  GFA,  Vgn  Ry,  Norfolk,  Va. — File  C-5538-B 
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Exhibit  No.  1 
Witness:  Kilpatrick 
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Southern  Bailway  System 
Freight  Traffic  Department 

Atlanta,  Ga  July  7, 1943-S 

4-3052 

Brig.  Gen.  J.  R.  Kilpatrick, 

U.  S.  Army,  War  Department, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Dear  Sir : 

With  further  reference  to  your  joint  letter  May  22,  file 
SPTAK  548.  3-TD,  dealing  with  the  service  of  unloading 
export  traffic  consigned  to  Hampton  Roads  Port  of  Em¬ 
barkation,  Army  Base,  Norfolk,  Va. : 

You  are  informed  of  record  previously  made  by  Southern 
Lines  Executive  Committee  that  no  allowance  should  be 
made  to  the  Government  for  performing  loading  or  unload¬ 
ing  services  incident  to  the  receipt  or  delivery  of  import  and 
export  freight  at  the  piers  or  other  port  facilities  under  the 
exclusive  jurisdiction  of  the  Government.  This  conclusion 
is  based  on  the  fact  that  the  facilities  in  question  should 
properly  be  treated  the  same  as  piers  operated  or  controlled 
by  the  owners  of  the  property  transported  in  which  event 
the  carriers  do  not  perform  loading  or  unloading  or  make 
an  allowance  in  lieu  thereof. 

As  the  terminal  tariffs  at  Norfolk  do  not  provide  that  car¬ 
riers  will  unload  traffic  consigned  to  the  Army  Base,  and  in 
view  of  the  previous  consideration  given  the  subject,  we  are 
not  in  a  position  to  comply  with  your  request  of  May  22. 

Yours  truly, 

/s/  C.  L.  Bateman 

General  Freight  Agent. 

ACH 

CC:  Mr.  G.  F.  Potter,  G.F.A.,  A.C.L.  RR.,  Wilmington, 
N.  C.  (Fam-12454) 

Mr.  T.  Jefferson,  Jr.,  G.F.A.,  C.  &  0.  Ry.,  Richmond, 
Va.  (249-5457-J) 
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Mr.  C.  H.  Ware,  T.M.,  N.S.  By.,  Norfolk,  Va.  (29500- 
134-F) 

Mr.  W.  A.  Huse,  A.F.T.M.,  N.  &  W.  By.,  Boanoke,  Va. 
(85704-C) 

Mr.  B.  B.  Cooke,  D.F.A.,  Pa.  BB.,  Norfolk,  Va.  (216- 
H-l) 

Mr.  C.  L.  Senter,  G.F.A.,  S.A.L.  By.,  Norfolk,  Va. 
(NS-12565-K) 

Mr.  J.  F.  Smith,  G.F.A.,  Vgn.  By.,  Norfolk,  Va.  (C- 
5538-B) 
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Army  Service  Forces 
Hampton  Boads  Port  of  Embarkation 
Newport  News,  Va. 

SPTAK  548.  3-TD  9  November  1943 

Mr.  B.  J.  Doss,  Vice  President, 

Atlantic  Coast  Line  Bailroad  Company, 

Wilmington,  North  Carolina. 

Mr.  H.  L.  White,  Jr.,  Vice  Pres.  &  Gen.  Mgr., 

Norfolk  &  Portsmouth  Belt  Line  Bailroad, 

Terminal  Building, 

Norfolk,  Virginia. 

Mr.  George  Dunglinson,  Jr. 

Vice  Pres.,  in  Charge  of  Traffic, 

Norfolk  and  Western  Bailway, 

Boanoke  17,  Virginia. 

Mr.  J.  F.  Dalton,  Vice  Pres. — Traffic, 

Norfolk,  Southern  Bailway  Company, 

Norfolk,  Virginia. 

Mr.  Walter  S.  Franklin, 

Vice  Pres.,  in  Charge  of  Traffic, 

Pennsylvania  Bailroad, 

Broad  Street  Station  Bldg., 

Philadelphia,  Pa. 
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Mr.  George  B.  Rice, 

Chief  Freight  Traffic  Officer, 

Seaboard  Railway, 

S.  A.  L.  Bldg.,  ‘ 

Norfolk  10,  Virginia. 

Mr.  E.  R.  Oliver,  Vice  Pres. — Traffic, 
Southern  Railway  System, 

Washington,  D.  C. 

Mr.  T.  E.  McAndrews,  Vice  Pres. — Traffic, 
The  Virginian  Railway  Company, 
Norfolk  10,  Virginia. 
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SPTA  548.  3-TD  9  November  1943 

Gentlemen : 

Reference  is  made  to  negotiations  which  have  been  car¬ 
ried  on  with  the  carriers  serving  Norfolk,  Virginia,  since 
June  1942,  with  respect  to  the  wharfage  and  handling 
charges  situation  at  Army  Base  Piers  Nos.  1  and  2  at 
Norfolk,  on  water-borne  traffic  originating  in  or  destined 
to  so-called  absorption  territory.  The  carriers  have  re¬ 
peatedly  declined  to  furnish  the  services  or  make  an  al¬ 
lowance  in  lieu  thereof  to  the  War  Department  for  fur¬ 
nishing  the  wharfage  facilities  and  performing  the  han¬ 
dling  services.  It  would  appear  that  the  only  recourse  left 
open  to  the  War  Department  is  that  of  filing  a  formal 
complaint  with  the  Interstate  Commerce  Commission  unless 
the  carriers  will  recede  from  their  previously  announced 
position  of  declining  to  render  the  services  or  make  an 
allowance  in  lieu  thereof. 

In  order  to  preclude  any  possibility  of  misunderstanding 
on  the  part  of  any  interested  party,  the  following  demand 
is  being  made  upon  each  of  the  line-haul  carriers  serving 
Norfolk  and  also  upon  the  Norfolk  and  Portsmouth  Belt 
Line  Railroad. 

Demand  is  hereby  made  that  each  of  the  railroads  to 
whom  this  letter  is  addressed,  immediately  take  the  neces¬ 
sary  steps  to  fulfill  completely  its  undertaking  under  line- 
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haul  “shipside”  rates  on  water-borne  traffic  moving  from 
and  to  so-called  absorption  territory  (as  defined  in  Norfolk 
terminal  tariffs)  to  and  from  Norfolk,  Virginia,  and  con¬ 
signed  to  or  shipped  by  the  Hampton  Roads  Port  of  Em¬ 
barkation.  This  traffic  is  now  moving  over  Army  Base 
Piers  Nos.  1  and  2  and  the  Army,  due  to  continued  refusal 
of  the  railroads  to  perform  lawful  duties,  is  now  perforce 
furnishing  the  wharfage  facilities  and  performing  the  han¬ 
dling  services  which  are  included  in  the  “holding  out”  by 
the  railroads  under  their  “shipside”  line-haul  rates,  and 
is  receiving  no  allowance  therefor.  The  Army  is  paying  the 
railroads  for  wharfage  and  handling.  They  are  not  “per¬ 
forming” — hence  the  demand.  In  this  connection,  your 
attention  is  directed  to  Section  6  (8)  of  the  Interstate  Com¬ 
merce  Act  which  reads  in  part  as  follows : 

“That  in  time  of  war  or  threatened  war  •  •  •  carriers 
shall  adopt  every  means  within  their  control  to  facilitate 
and  expedite  the  military  traffic.” 
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The  War  Department  is  now  preparing  a  formal  com¬ 
plaint  to  be  filed  with  the  Interstate  Commerce  Commission 
and  in  view  of  which  if  there  is  any  change  in  the  position 
of  the  carriers,  this  office  should  be  advised  immediately. 

Very  truly  yours, 

J.  R.  Kilpatbick 
Brigadier  General,  U.  S.  Army 
Commanding 


356 


Exhibit  No.  1 
Witness:  Kilpatrick 
Page  No.  25 

The  Virginian  Railway  Company 
Terminal  Building 
Norfolk  10,  Va. 

November  16,  1943 
File  No.  C-5538-A 

T.  E.  McAndrews 
Vice  President 

Brigadier  General  J.  R.  Kilpatrick,  USA, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Dear  General  Kilpatrick: 

I  wish  to  acknowledge  receipt  of  your  letter  of  November 
9,  file  SPTAK  548.  3-TD. 

I  will  study  this  situation  and  advise  you  concerning  it 
at  a  later  date. 

Yours  very  truly, 

/s/  T.  E.  McAndrews 

TEM-b 

CC  Mr  R  J  Doss,  VP,  ACL  RR.,  Wilmington,  N.  C. 

Mr  H  L  White  Jr.,  VP&GM,  N&PBL  RR.,  Norfolk,  Va. 
Mr  Geo  Dunglinson,  Jr,  VP,  N&W  Ry.,  Roanoke,  Va. 
Mr  J  F  Dalton,  VP,  NS  Ry.,  Norfolk,  Va. 

Mr  Walter  S  Franklin,  VP,  PRR.,  Philadelphia,  Pa. 
Mr  Geo  B  Rice,  CFTO,  SAL  Ry.,  Norfolk,  Va. 

Mr  E  R  Oliver,  VP,  Southern  Ry.,  Washington,  D.  C. 
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Norfolk  Southern  Railway  Company 
J.  F.  Dalton 
Vice  President — Traffic 

Zone  10 

Norfolk,  Va.  November  16, 1943 
File  No.  27560-134-A 

Brig.  Gen.  J.  R.  Kilpatrick 
Hampton  Roads  Port  of  Embarkation 
Newport  News,  Va. 

My  dear  General : 

I  beg  to  acknowledge  receipt  of  your  letter  of  November 
9th,  file  SPTAK  548. 3-TD,  and  to  say  that  at  the  writing  no 
definite  conclusion  different  from  that  previously  an¬ 
nounced  is  made.  However,  your  letter  will  receive  further 
consideration  and  I  shall  write  you  again  with  respect 
thereto. 

Yours  very  truly, 

/s/  J.  F.  Dalton 

Vice  President — Traffic 
b 
13 

cc:  Messrs.  R.  J.  Doss 

H.  L.  White,  Jr. 

Geo.  Dunglinson,  Jr. 

W.  S.  Franklin 
G.  B.  Rice 
E.  R.  Oliver 
T.  E.  Me  Andrews 
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Seaboard  Am  Line  Railway 
L.  R.  Powell,  Jr.  and  Henry  W.  Anderson,  Receivers 
Traffic  Department 

G.  B.  Rice, 

Chief  Freight  Traffic  Officer 
W.  A.  Marshall, 

W.  J.  Hock, 

Assistants 

Norfolk,  Va.,  November  19th,  1943.C 
63593 

General  J.  R.  Kilpatrick, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Va. 

Dear  General  Kilpatrick : 

I  have  received  your  letter  of  November  9th  addressed 
jointly  to  and  others,  file  SPTAK  548.  3-TD,  with  reference 
to  wharfage  and  handling  at  Army  Base  Piers  Nos.  1  and 
2  at  Norfolk. 

The  matter  referred  to  is  now  receiving  consideration 
and  I  will  write  you  again  just  as  promptly  as  possible. 

Yours  very  truly, 

/s/  G.  B.  Rice 

Chief  Freight  Traffic  Officer. 

Copies  to : 

Mr.  R.  J.  Doss,  VP,  ACL  RR,  Wilmington,  N.  C. 

Mr.  H.  L.  White,  Jr.,  VP&GM,  N&P  BL  RR,  Norfolk,  Va. 
Mr.  Geo.  Dunglinson,  Jr.,  VP,  N&W  Ry.,  Roanoke,  Va. 

Mr.  J.  F.  Dalton,  VP,  NS  Ry.,  Norfolk,  Va. 

Mr.  W.  S.  Franklin,  VP,  Penna  RR,  Philadelphia,  Pa. 

Mr.  E.  R.  Oliver,  VP,  Southern  Ry.,  Washington,  D.  C. 
Mr.  T.  E.  McAndrews,  VP,  Virginian  Ry.,  Norfolk,  Va. 
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Subject  : 

Norfolk  and  Western  Kailway  Company 

George  Dunglinson,  Jr. 

Vice  President  in  Charge  of  Traffic 

In  Your  Reply  Refer  to  File  No.  106-3 
Roanoke  17,  Va.,  November  29th,  1943. 

General  J.  R.  Kilpatrick, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Dear  General  Kilpatrick : 

I  duly  received  your  joint  letter  of  November  9th,  file 
SPTAK  548.3-TD,  to  the  Chief  Traffic  Officers  of  the  Port 
of  Norfolk  regarding  allowances  on  Army  traffic  handled 
at  Army  Base  Piers  Nos.  1  and  2. 

This  matter  is  now  receiving  our  attention  and  you  will 
be  more  fully  advised  as  quickly  as  possible. 

Yours  very  truly, 

/s/  George  Dunglinson,  Jr. 
Vice  President. 

cys:  Messrs.  R.  J.  Doss 

H.  L.  White,  Jr. 

J.  F.‘  Dalton 
W.  S.  Franklin 
G.  B.  Rice 
E.  R.  Oliver 
T.  E.  McAndrews. 
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The  Pennsylvania  Railroad  Company 
General  Office 

Walter  S.  Franklin 
Vice-President — Traffic 

Broad  Street  Station  Building 
1617  Pennsylvania  Boulevard 
Philadelphia  4 
November  30,  1943 
FileC 

General  J.  R.  Kilpatrick, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Bear  General  Kilpatrick: 

This  has  reference  to  your  letter  of  November  9th,  file 
SPTAK  548.3-TD,  in  connection  with  wharfage  and  han¬ 
dling  charges  at  Army  Base  Piers  Nos.  1  and  2,  Norfolk, 
Virginia. 

Please  be  assured  that  this  matter  will  receive  proper 
consideration  and  you  will  be  further  advised  as  promptly 
as  possible. 

Very  truly  yours, 

/s/  W.  S.  Franklin. 
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Southern  Railway  System 
Office  of  Vice  President 
In  charge  of  Traffic 

E.  R.  Oliver 
Vice  President 

Washington  13,  D.  C. 
November  30,  1943.  sbl. 

Brigadier  General  J.  R.  Kilpatrick,  U.  S.  A., 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Dear  General  Kilpatrick: 

I  have  received  yonr  letter  of  November  9th,  File  SPTAK 
548.3-TD,  in  regard  to  wharfage  and  handling  at  Army' 
Base  Piers  Nos.  1  and  2,  Norfolk,  Va. : 

This  matter  is  having  attention  and  further  advice  will 
be  given  you  at  an  early  date. 

Very  truly  yours, 

/s/  E.  R.  Oliver 
Vice-President. 

Exhibit  No.  1 
Witness:  Kilpatrick 
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Subject:  Army  Base — Wharfage  and  Handling  Charges. 
Norfolk  &  Portsmouth  Belt  Line  Railroad  Company 
Norfolk,  Virginia  (10)  December  8,  1943. 
H.  L.  White,  Jr., 

Vice-President  and  General  Manager 

J.  R.  Kilpatrick, 

Brigadier  General,  U.  S.  Army, 

Hampton  Roads  Port  of  Embarkation, 

Newport  News,  Virginia. 

Dear  General  Kilpatrick: 

This  will  acknowledge  receipt  of  your  letter  of  Novem¬ 
ber  9,  1943,  file  APTAK  548.3-TD,  in  regard  to  wharfage 
and  handling  charges  at  Army  Base  Piers  Nos.  1  and  2. 
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The  Norfolk  and  Portsmouth  Belt  Line  Railroad  Com¬ 
pany  publishes  the  tariff  No.  6-J  covering  wharfage,  han¬ 
dling  and  storage  charges  on  export  and  import  traffic  for 
the  benefit  of  its  eight  proprietary  companies,  and  I  am 
confident  that  they  will  fully  consider  your  request. 

Yours  very  truly, 

/s/  H.  L.  White,  Jb., 
Vice-President  and  General  Manager. 

cc — Mr.  R.  J.  Doss,  VP,  ACL  R.  R.,  Wilmington,  N.  C. 
Mr.  Geo.  Dunglinson,  Jr.,  VP.,  N&W  Rwy.,  Roanoke, 
Va. 

Mr.  J.  F.  Dalton,  VP.,  NS.  Rwy.,  Norfolk,  Va. 

Mr.  W.  S.  Franklin,  VP.,  Penna.  R.  R.,  Philadelphia, 
Pa. 

Mr.  E.  R.  Oliver,  VP.,  Southern  Ry.,  Washington,  D.  C. 
Mr.  T.  E.  McAndrews,  VP.,  Virginian  Rwy.,  Norfolk, 
Va. 


Exhibit  No.  3 
Witness:  Heimbaugh 
Page  No.  1  of  45  Pages 

Interstate  Commerce  Commission 
Docket  No.  29117 

United  States  of  America,  complainant 

v. 

Aberdeen  and  Rockfish  Railroad  Co.,  et  al., 

defendants 

Statement  showing  the  export  application  via  Norfolk, 
Va.,  of  rates  in  representative  tariffs  containing  class  rates 
and  commodity  rates,  also  representative  rates  on  classes 
and  on  commodities  to  Norfolk,  Va. 

In  effect  14  June  19^2  and  at  present  from  various 
origins. 
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Application  of  Class  Rates  from  Central  Freight  Assoc.  Ty. 

(Jones’  ICC  3642,  CFA  490-B)  .  9-11 
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Greeley,  Colo.,  and  Kansas  City,  Mo . .  42 
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Tex.,  Fresno  and  Redwood  City,  Calif.  .  45 
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Statement 

Showing  the  Export,  Tmport,  Coastwise  and  Intebcoastal 
Application  via  Norfolk,  Va., 
of  Rates  fbom  and  to  Trunk  Line  Association  Tebritoby 
Stations  Published  in  Agent  W.  S.  Cublett’s 
Tariff  L  C.  C.  No.  A-694 
(Trunk  Line  Tariff  Bureau  Freight  Tariff  80-C) 

(Class  Rates) 

The  application  shown  in  this  exhibit  for  this  tariff  is 
the  same  as  in  effect  14  June  1942. 

Item  30- A 

l 

Import,  Export,  Intercoastal  and  Coastwise  Bates  versus  Domestic  Bates. 

(a)  The  class  rates  published  herein  for  application  on 
import,  export,  intercoastal  and  coastwise  traffic  takes 
precedence  over  other  class  rates  between  the  same  points 
via  the  same  routes.  From  and  to  points  shown  on  pages  7 
to  32,  incl.,  of  tariff,  as  amended  from  and  to  which  no 
import,  export,  intercoastal  and  coastwise  rates  are  spe¬ 
cifically  published  herein,  the  class  rates  published  on 
domestic  traffic  in  other  tariffs  lawfully  on  file  with  the 
Interstate  Commerce  Commission  from  and  to  such  points 
will  apply  on  import,  export,  intercoastal  and  coastwise 
traffic  and  will  be  subject  to  rules  and  application  of  rates 
as  published  herein  governing  import,  export,  intercoastal 
and  coastwise  traffic. 

(b)  If  the  commodity  rates,  established  in  other  tariffs 
lawfully  on  file  with  the  Interstate  Commerce  Commission 
via  the  same  routes  for  application  on  domestic  traffic,  pro¬ 
duce  a  lower  charge  on  any  import,  export,  intercoastal  or 
coastwise  shipment  that  the  rates  contained  in  this  tariff 
and  as  provided  in  paragraph  (a),  such  commodity  rates 
will  apply. 

Item  55-B 

Certificates  on  Import  Freight  (Note). 

Each  bill  of  lading  and  shipping  order  covering  import 
freight  received  from  steamer  dock,  customs  bonded  ware- 


365 


house,  Appraiser’s  stores,  initial  carrier’s  stores,  public 
warehouses  or  fumigation  plants  after  having  been  fumi¬ 
gated  under  Federal  regulations  and  inspection,  entitled 
to  an  import  rate  or  the  application  of  import  rules,  regu¬ 
lations  and  charges  shall  bear  on  its  face  a  certificate  in 
the  following  form  which  must  be  signed  by  the  shipper  or 
his  Agent : 
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IMPORT  CERTIFICATE 


hereby  certify 


(I)  (W«) 

that  the  property  covered  by  this  receipt  was  imported  in 
the . from . 


(kind  of  vessel  and  its  name)  (name  of  foreign  port) 

arriving  at  this  port  on . and  has 

(date  of  arrival) 

not  been  in  any  private  warehouse  (not  public  warehouse) 
but  is  transferred  to  railroad  station  direct  from . 


(Steamer  dock) 


(Customs’  bonded  warehouse) 


(Appraiser’s  stores) 


(Initial  carrier's  stores)  (Public  Warehouses) 

or  from  fumigation  plants  after  having  been  fumigated 
under  Federal  Regulations  and  inspection. 

Shipper . 

By  Agent . 

Note. — In  order  to  obtain  the  benefit  of  import  rates  or 
the  application  of  import  rules,  regulations  and  charges, 
the  certification  referred  to  in  this  rule  must  be  made  at  the 
time  the  shipment  is  tendered  to  the  carrier. 

Item  100-C 

Application  of  Import  Bates  (for  exception,  see  Item  Nos.  105  and  150  of 

Tariff)* 

Import  rates  named  herein  from  stations  shown  on  pages 
5  and  6  of  Tariff,  as  amended  will  apply  on  property  re¬ 
ceived  from  foreign  countries,  viz. : 
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Canal  Zone  of  Panama ; 

Cuba; 

Insular  Possessions  of  .the  United  States  (Philippine 
Islands,  Puerto  Rico,  Hawaiian  Islands  and  Virgin 
Islands),  also 
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All  points  of  origin  not  located  in : 

United  States  of  America  (including  Alaska); 

Canada  (including  provinces  of  Prince  Edward  Island, 
New  Brunswick  and  Nova  Scotia) ; 

Newfoundland; 

Islands  of  Miquelon  and  St.  Pierre 

and  delivered  to  the  rail  carrier  direct  from  ship’s  side  or 
dock  of  vessel  bringing  such  property  to  origin  stations  or 
on  such  property  received  by  the  rail  carriers  from  customs 
bonded  warehouses,  appraisers’  stores  (not  internal  rev¬ 
enue  stores)  or  public  warehouses  at  the  port  of  entry  (see 
Note  A)  or  initial  carriers’  stores,  or  fumigation  plants 
after  having  been  fumigated  under  federal  regulations  and 
inspection,  within  twelve  (12)  months  from  date  of  entry, 
provided  same  has  not  been  trans-shipped  at  any  other 
United  States  port  (see  Note  B). 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
property  is  received  by  the  carrier  for  transportation, 
either  direct  to  destination  or  to  an  intermediate  point  for 
transit  under  transit  tariffs  lawfully  on  file  with  the  Inter¬ 
state  Commerce  Commission. 

Note  A — In  order  to  obtain  the  benefit  of  import  rates 
on  traffic  stored  in  public  warehouses,  the  owner  or  his 
agent  must  register  such  traffic  at  the  port  of  entry,  except 
as  otherwise  provided  herein,  with  the  Trunk  Line  Freight 
Inspection  Bureau  within  twenty-five  (25)  days  of  the  date 
such  traffic  arrived  at  such  port  of  entry  and  at  the  time  of 
reshipment  furnish  the  carrier  with  evidence  showing 
origin  of  such  traffic  as  provided  in  Item  55  of  Tariff,  as 
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amended,  as  well  as  date  traffic  was  entered  at  the  port  of 
entry. 

It  is  understood  the  actual  inspection  service  at  Norfolk 
and  Lambert  Point,  Va.  is  performed  by  the  Southern 
Weighing  and  Inspection  Bureau. 

Note  B — Trans-shipment,  as  herein  mentioned,  means 
the  unloading  of  traffic  at  any  port,  and  subsequent  reship¬ 
ment  thereof  to  another  port  under  a  new  bill  of  lading  or 
contract  of  carriage,  but  does  not  mean  traffic  which  is 
transferred  from  one  vessel  to  another  for  on-carriage 
under  the  terms  of  the  original  bill  of  lading  taken  out  at 
time  of  forwarding  at  the  foreign  port  from  which  traffic 
cleared  on  the  first  vessel. 

Item  110-C 

Application  of  Export  Bates  (for  exception,  see  Items  Nos.  115  and  150 

of  Tariff). 

Rate  basis  Numbers  named  in  this  Section  will  apply  on 
property  consigned  for  export  to  foreign  countries,  viz. : 
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Canal  Zone  of  Panama,  Cuba,  Insular  Possessions 
of  the  United  States:  (Philippine  Islands,  Puerto 
Rico,  Hawaiian  Islands  and  Virgin  Islands),  also 
all  destinations  not  located  in:  United  States  of 
America  (including  Alaska),  Canada  (including 
provinces  of  Prince  Edward  Island,  New  Bruns¬ 
wick  and  Nova  Scotia),  Newfoundland,  Islands  of 
Miquelon  and  St.  Pierre 

when  exported  direct  from  stations  named  on  pages  5  and 
6  of  Tariff  as  amended,  will  only  apply,  except  as  otherwise 
provided  herein  on  traffic  which  does  not  leave  possession 
of  the  carrier  delivered  by  the  Atlantic  Port  Terminal 
Carriers  direct  to  the  steamer  or  steamers’  dock  upon  ar¬ 
rival  at  the  port  or  after  storage  or  transit  has  been  ac¬ 
corded  by  the  carriers  under  tariffs  which  permit  the 
application  of  the  export  rates,  and  also  on  traffic  delivered 
to  the  party  entitled  to  receive  it  at  the  carrier’s  seaboard 
stations  to  which  export  rates  apply  which  traffic  is  handled 
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direct  from  carriers’  stations  to  steamship  docks  and  on 
which  required  proof  of  exportation  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  for  export,  which  are  ordered  for  export  after 
arrival  at  seaboard,  or  outer  holding  yard  or  yards,  will 
be  subject  to  the  rates,  rules  and  regulations  applicable  to 
export  traffic  or  the  same  as  would  have  applied  had  the 
shipment  been  originally  consigned  for  export,  so  long  as 
the  property  has  not  passed  from  the  possession  of  the 
carrier  and  is  subject  to  a  reconsigning  charge  of  $2.97 
per  car. 

Export  rates  will  also  apply  on  shipments  consigned  on 
bills  of  lading  for  export,  destined  to  foreign  countries  or 
foreign  possessions  of  the  United  States,  handled  through 
United  States  Navy  Yards,  Naval  Bases  or  Army  Bases  or 
delivered  to  United  States  Government  vessels  docked 
thereat  on  presentation  of  proper  evidence  of  exportation. 

All  shipments  consigned  to  points  covered  herein  for 
export  are  to  be  waybilled  and  bills  of  lading  issued  at  1 
export  rates  named  herein.  Rate  named  herein  to  Balti¬ 
more,  Md.,  on  export  property  will  apply  on  shipments 
delivered  to  vessels  directly  from  railroad  owned  piers  or 
piers  leased  to  and  operated  by  the  Railroad  Company  at 
Baltimore,  Md. 

Item  120 

Application  of  Intexcoastal  Bates  from  North  Atlantic  Ports  (for  exception, 

see  Item  Nos.  125  and  150). 

The  Rate  Basis  Numbers  named  in  this  section  apply  on 
Intercoastal  traffic  originating  at  points  on  the  Pacific 
Coast  of  the  United  States,  Alaska  and  British  Columbia 
also  on  traffic  originating  at  interior  Pacific  Coast  points 
moving  via  Pacific  Coast  ports,  and  moving  via  the  Panama 
Canal,  when  arriving  at  origin  stations  named  on  pages  5 
and  6  via  vessel  and  delivered  to  the  rail  carrier  direct  from 
shipside  or  dock  of  vessel  bringing  such  property  to  origin 
stations  named  on  pages  5  and  6,  provided  same  has  not 
been  trans-shipped  at  any  other  United  States  port  (Note). 
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Note — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 

Item  130 

Application  on  Inter  coastal  Kates  to  North  Atlantic  Ports  (for  exception, 

see  Item  No.  150). 

The  Rate  Basis  Numbers  named  in  this  Section  will  only 
apply  on  traffic  destined  to  points  on  the  Pacific  Coast  of 
the  United  States,  Alaska  and  British  Columbia  also  on 
traffic  destined  to  interior  Pacific  Coast  points  moving  via 
Pacific  Coast  ports  and  moving  via  the  Panama  Canal, 
which  is  delivered  by  the  Atlantic  Port  Carriers  to  the 
steamer  or  steamers  direct  upon  arrival  at  the  port  or  if 
storage  or  transit  has  been  accorded  by  the  port  carrier 
at  the  port  under  tariffs  which  permit  the  application  of  the 
Intercoastal  rates,  and  also  on  traffic  delivered  to  the  party 
entitled  to  receive  it  at  the  carriers  ’  seaboard  stations  to 
which  intercoastal  rates  apply,  which  traffic  is  handled 
direct  from  carrier’s  stations  to  steamship  docks  and  on 
which  required  proof  of  trans-shipment  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  a  point  on  the  Pacific  Coast  of  the  United  States, 
Alaska  or  British  Columbia  for  movement  via  Panama 
Canal,  which  are  ordered  to  such  destinations  after  arrival 
at  the  seaboard  or  outer  yard  or  yards,  will  be  subject  to 
the  rates,  rules  and  regulations  that  would  have  applied 
had  the  shipment  been  originally  consigned  for  such  desti¬ 
nation  at  the  time  of  forwarding  from  point  of  origin. 

Item  135 

Application  of  Coastwise  Kates  from  North  Atlantic  Ports  (for  exception, 

see  Item  Nos.  140  and  150). 

The  Rate  Basis  Numbers  named  in  this  section  will  only 
apply  on  Coastwise  traffic  originating  at  South  Atlantic 
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and  Gulf  Ports  south  of  Albemarle  Sound,  and  on  traffic 
originating  at  interior  points  moving  via  said  ports,  when 
arriving  at  origin  stations  named  on  pages  5  and  6,  via 
vessel  and  delivered  to  the  rail  carrier  direct  fjom  ship- 
side  or  dock  of  vessel  bringing  such  property  to  origin 
stations  named  on  pages  5  and  6,  provided  same  has  not 
been  trans-shipped  at  any  other  United  States  port  (Note). 

Note — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 

Exhibit  No.  3 
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Item  145 

Application  of  Coastwise  Bates  to  North  Atlantic  Ports  (for  exception,  see 

Item  No.  150). 

The  Rate  Basis  Numbers  named  in  this  section  will  only 
apply  on  Coastwise  traffic  destined  to  South  America  and 
Gulf  Ports  south  of  Albemarle  Sound,  and  on  traffic  des¬ 
tined  to  interior  points  moving  via  said  ports,  which  is  de¬ 
livered  by  the  Atlantic  Port  Carriers  to  the  steamer  or 
steamers  direct  upon  arrival  at  the  port  or  if  storage  or 
transit  has  been  accorded  by  the  port  carrier  at  the  port 
under  tariffs  which  permit  the  application  of  coastwise 
rates,  and  also  on  traffic  delivered  to  the  party  entitled  to 
receive  it  at  the  carriers’  seaboard  stations  to  which  coast¬ 
wise  rates  apply,  which  traffic  is  handled  direct  from  car¬ 
rier’s  station  to  steamship  docks  and  on  which  required 
proof  of  transshipment  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  coastwise  points  located  in  the  United  States  south 
of  Albemarle  Sound,  which  are  ordered  to  such  destinations 
after  arrival  at  the  seaboard  or  outer  yard  or  yards,  will  be 
subject  to  the  rates,  rules  and  regulations  that  would  have 
applied  if  the  shipment  had  been  originally  consigned  for 
such  destination  at  the  time  of  forwarding  from  point  of 
origin. 
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Statement 

Showing  the  Export,  Coastwise  and  Intercoastal 
Application  via  Norfolk,  Va.  of  Class  Rates  from  Central 
Freight  Association  Territory  Origins 
as  Published  in  Agent  B.  T.  Jones’  Tariff  I.C.C.  No.  3642 

(Central  Freight  Association  Freight  Tariff  490-B) 

The  application  shown  in  this  exhibit  for  this  tariff  is 
the  same  as  in  effect  on  14  June  1942. 

Item  3210-B 

Application  of  Export  Rates  to  North  Atlantic  Seaboard  Ports  of  Export 

of  Trans-Shipment. 

The  rates  named  in  this  tariff,  or  as  same  may  be 
amended,  and  designated  as  “Export  Rates,”  except  as 
otherwise  provided  herein,  will  apply  only  on  traffic  which 
does  not  leave  the  possession  of  the  carrier,  delivered  by 
the  Atlantic  Port  Terminal  carriers  direct  to  the  steamer  or 
steamers’  docks  npon  arrival  at  the  port  or  after  storage 
or  transit  has  been  accorded  by  the  port  carrier  at  the  port 
under  tariffs  which  permit  the  application  of  the  export 
rates,  and  also  on  traffic  delivered  to  the  party  entitled  to 
receive  it  at  the  carriers’  seaboard  stations  to  which  export 
rates  apply  which  traffic  is  handled  direct  from  carriers’ 
stations  to  steamship  docks  and  on  which  required  proof 
of  exportation  or  transshipment  is  given. 

Item  3260 

Shipments  handled  through  United  States  Navy  Yards,  etc. 

(a)  Coastwise,  and  intercoastal  rates  shown  in  this  tariff, 
or  as  same  may  be  amended,  will  not  apply  on  shipments 
destined  to  foreign  countries  or  foreign  possessions  of  the 
United  States  nor  to  Pacific  Coast  points  of  the  United 
States,  Alaska,  or  British  Columbia,  or  to  interior  Pacific 
Coast  points  via  Pacific  Coast  Ports,  nor  to  South  Atlantic 
or  Gulf  Ports  in  the  United  States  south  of  Albemarle 
Sound,  handled  through  United  States  Navy  Yards,  Naval 
Bases  or  Army  Bases,  or  delivered  to  U.  S.  Government 
vessels  docked  thereat. 
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(b)  Export  rates  will  also  apply  on  shipments  consigned 
on  bills  of  lading  for  export,  destined  to  foreign  countries 
or  foreign  possessions  of  the  United  States  handled  through 
United  States  Navy  Yards,  Naval  Bases  or  Army  Bases  or 
delivered  to  United  States  government  vessels  docked 
thereat  on  presentation  of  proper  evidence  of  exportation. 
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Item  3290 

Application  of  rates  to  Virginia  ports  on  coastwise,  export  and  inter¬ 
coastal  traffic. 

Rates  to  Newport  News,  Norfolk  and  Richmond,  Va.,  and 
points  taking  same  rates  as  provided  for  in  Item  3300,  ap¬ 
ply  to  points  named  below : 


Station 

Railroad 

Lambert  Point,  Va. 

N.&W.  Ry. 

Newport  News,  Va. 

C.&O.  Ry. 

Norfolk,  Va. 

C.&O.  Ry. 

(See  Note  1,  below) 

N.&W.  Ry. 

N.S.R.R. 

Pennsylvania  R.R. 

S.A.L.  Ry. 

Southern  Ry. 

Vgn.  Ry. 

Pinners  Point,  Va. 

N.&W.  Ry. 

Southern  Ry. 

Vgn.  Ry. 

Portsmouth,  Va. 

N.&W.  Ry. 

Pennsylvania  R.R. 

S.A.L.  Ry. 

Southern  Ry. 

Vgn.  Ry. 

Richmond,  Va. 

A.C.L.R.R. 
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Station 

Railroad 

C.&O.  Ry. 

(See  Note  3,  below) 

R.F.&P.R.R. 

S.A.L.  Ry. 

(See  Note  2,  below) 

Southern  Ry. 

West  Norfolk,  Va. 

Southern  Ry. 

Routing 

Except  as  otherwise  provided  below,  routing  instructions 
provided  on  pages  857  to  910,  will  govern.  Shipments 
moving  in  connection  with  the  Southern  Ry.  should  be 
routed  as  provided  6n  pages  912  £o  914.  To  S.A.L.  Ry., 
stations  Norfolk  and  Portsmouth,  Va.,  route  N&W  Ry., 
Eiilby,  Va.,  S.A.L.  Ry.,  or  via  connections  of  the  N.  &  W. 
Ry.,  Kilby,  Va.,  S.A.L.  Ry.  or  via  connections  to  Suffolk, 
Va.,  thence  S.A.L.  Ry. 
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To  Richmond,  Va.,  in  connection  with  A.C.L.  R.R.,  or 
S.A.L.  Ry.  route  via : 

Connections  and  N.Y.C.  R.R.  (W),  Deepwater  Bridge, 
W.  Va.,  Vgn.  Ry.,  Jarratt,  Va.,  thence  A.C.L.  R.R., 
or  N.Y.C.  R.R.(W),  Deepwater  Bridge,  W.  Va.,  Vgn. 
Ry.,  thence  A.C.L.  R.R.,  or 

N.Y.C.  R.R.(W),  Deepwater  Bridge,  W.  Va.,  Vgn.  Ry., 
Jarratt,  Va.,  thence  A.C.L.  R.R.,  or 
Connections  and  N.  &  W.  Ry.,  Petersburg,  Va.,  thence 
A.C.L.  R.R.,  or 

N.  &  W.  Ry.,  Petersburg,  Va.,  A.C.L.  R.R.,  or 
Connections  and  N.  &  W.  Ry.,  Petersburg,  Va.,  S.A.L. 
Ry.,  or 

N.  &  W.  Ry.,  Petersburg,  Va.,  S.A.L.  Ry.,  or 
Connections  and  N.Y.C.  R.R.(W),  Deepwater  Bridge, 
W.  Va.,  Vgn.  Ry.,  Alberta,  Va.,  thence  S.A.L.  Ry.,  or 
N.Y.C.  R.R.(W),  Deepwater  Bridge,  W.  Va.,  Vgn.  Ry., 
Alberta,  Va.,  thence  S.A.L.  Ry. 
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Note  1. — To  C.  &  0.  Ry.  station  Norfolk,  Va.,  rates  on 
coastwise  or  intercoastal  traffic  will  apply  only  on  traffic 
handled  over  the  terminals  of  the  Southgate  Terminal  Cor¬ 
poration.  Export  rates  to  Norfolk,  Va.,  via  the  C.  &  0.  Ry., 
as  a  delivering  carrier,  do  not  include  wharfage,  handling 
or  other  terminal  charges  other  than  switching. 

Note  2. — When  for  account  of  S.  A.  L.  Ry.,  rates  to  Rich¬ 
mond,  Va.,  will  only  apply  on  traffic  in  cars  alongside  wharf 
of  the  Richmond  Waterfront  Terminals,  Inc.,  and  do  not 
include  absorption  of  terminal  charges. 

Note  3. — Rates  published  herein  to  Richmond,  Va.,  via 
C.  &  O.  Ry.,  as  a  delivering  carrier,  applicable  on  export, 
coastwise  or  intercoastal  traffic,  do  not  include  wharfage, 
handling  or  other  terminal  charges  other  than  switching 
charges. 

Exhibit  No.  3 
Witness:  Heimbaugh 
Page  No.  12  of  45  Pages 

Statement 

Showing  the  Import,  Coastwise  and  Intercoastal 
Application  via  Norfolk,  Va. 

of  Rates  to  Central  Freight  Association  Territory 
Destination  Published  in  Agent  W.  S.  Curlett’s  Tariff 

I.  C.  C.  No.  A-574 

(Trunk  Line  Tariff  Bureau  Freight  Tariff  No.  79-B) 

(Class  Rates) 

The  application  shown  in  this  exhibit  for  this  tariff  is  the 
same  as  in  effect  on  14  June  1942. 

Item  200-D 

Application  of  Import  Rates. 

Import  rates  named  herein  from  stations  shown  on  pages 
7  and  8  of  tariff,  as  amended,  will  apply  on  property  re¬ 
ceived  from  foreign  countries,  viz. : 

Canal  Zone  of  Panama; 

Cuba; 

Insular  Possessions  of  the  United  States  (Philippine 
Islands,  Puerto  Rico,  Hawaiian  Islands  and  Virgin 
Islands),  also 

All  points  of  origin  not  located  in : 
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United  States. of  America  (including  Alaska) ;  Canada 
(including  provinces  of  Prince  Edward  Island,  New 
Brunswick  and  Nova  Scotia) ; 

Newfoundland ; 

Islands  of  Miquelon  and  St.  Pierre 

and  delivered  to  the  rail  carrier  direct  from  ship’s  side  or 
dock  of  vessel  bringing  such  property  to  origin  stations  or 
on  such  property  received  by  the  rail  carriers  from  customs 
bonded  warehouses,  appraisers’  stores  (not  internal  reve¬ 
nue  stores)  or  public  warehouses  at  the  port  of  entry  (see 
Note  A)  or  initial  carriers’  stores,  or  fumigation  plants 
after  having  been  fumigated  under  federal  regulations  and 
inspection,  within  twelve  (12)  months  from  date  of  entry, 
provided  same  has  not  been  trans-shipped  at  any  other 
United  States  port  (see  Note  B). 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
property  is  received  by  the  carrier  for  transportation, 
either  direct  to  destination  or  to  an  intermediate  point  for 
transit  under  transit  tariffs  lawfully  on  file  with  the  Inter¬ 
state  Commerce  Commission. 
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Note  A — In  order  to  obtain  the  benefit  of  import  rates 
on  traffic  stored  in  public  warehouses,  the  owner  or  his 
agent  must  register  such  traffic  at  the  port  of  entry,  except 
as  otherwise  provided  herein,  with  the  Trunk  Line  Freight 
Inspection  Bureau  within  twenty-five  (25)  days  of  the  date 
such  traffic  arrived  at  said  port  of  entry  and  at  the  time 
of  reshipment  furnish  the  carrier  with  evidence  showing 
origin  of  such  traffic  as  provided  in  Item  410  of  tariff,  as 
amended,  as  well  as  date  traffic  was  entered  at  the  port 
of  entry. 

It  is  understood  the  actual  inspection  service  at  Norfolk, 
Lambert  Point,  Pinners  Point,  Port  Norfolk,  Portsmouth, 
West  Norfolk  and  Richmond,  Va.  is  performed  by  the 
Southern  Weighing  and  Inspection  Bureau. 

Note  B — Trans-shipment,  as  herein  mentioned  means 
the  unloading  of  traffic  at  any  port,  and  subsequent  reship- 
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ment  thereof  to  another  port  under  a  new  bill  of  lading  or 
contract  of  carriage,  but  does  not  mean  traffic  which  is 
transferred  from  one  vessel  to  another  for  on-carriage 
under  the  terms  of  the  original  bill  of  lading  taken  out  at 
time  of  forwarding  at  the  foreign  port  from  which  traffic 
cleared  on  the  first  vessel. 

Item  205 

Application  of  Inter  coastal  Bates. 

Rates  named  herein  apply  on  Intercoastal  traffic  origi¬ 
nating  at  points  on  the  Pacific  Coast  of  the  United  States, 
Alaska  and  British  Columbia,  also  on  traffic  originating  at 
interior  Pacific  Coast  points  moving  via  Pacific  Coast 
Ports,  and  moving  via  the  Panama  Canal,  when  arriving 
at  origin  stations  named  on  pages  7  and  8  of  tariff,  via 
vessel  and  delivered  to  the  rail  carrier  direct  from  shipside 
or  dock  of  vessel  bringing  such  property  to  origin  stations 
named  on  pages  7  and  8  of  Tariff,  provided  same  has  not 
been  trans-shipped  at  any  other  United  States  port.  (See 
Note). 

Note — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 
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Item  210 

Application  of  Coastwise  Bates. 

Rates  named  herein  apply  on  Coastwise  traffic  originat¬ 
ing  at  South  Atlantic  and  Gulf  Ports  south  of  Albemarle 
Sound,  and  on  traffic  originating  at  interior  points  moving 
via  said  ports,  when  arriving  at  origin  stations  named  on 
pages  7  and  8  of  Tariff,  via  vessel  and  delivered  to  the  rail 
carrier  direct  from  shipside  or  dock  of  vessel  bringing  such 
property  to  origin  stations  named  on  pages  7  and  8  of 
Tariff,  provided  same  has  not  been  trans-shipped  at  any 
other  United  States  port.  (Note.) 
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Note. — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  date  the 
property  is  received  by  carrier. 
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Statement 

Showing  the  Coastwise,  Intebcoastal  and  Expobt 
Application  via  Nobfolk,  Va.  of  Commodity 

Rates  fbom  Obigins  in  Central  Fbeight  Association 
Tebbitoby  Published  in  Agent  B.  T.  Jones’ 

Tabiff  I.C.C.  No.  3758 

(Central  Freight  Association  Tariff  No.  218-N) 

Item  13500 

Application  of  Coastwise  Bates  to  North  Atlantic  Seaboard  Ports. 

The  rates  named  in  tariff,  or  as  same  may  be  amended, 
and  designated  as  “Coastwise  Rates”  will  only  apply  on 
traffic  destined  to  coastwise  points  located  in  the  United 
States  south  of  Albemarle  Sound,  which  is  delivered  by  the 
Atlantic  Port  carriers  to  the  steamer  or  steamers  direct 
upon  arrival  at  the  port  or  if  storage  or  transit  has  been 
accorded  by  the  port  carrier  at  the  port  under  tariffs  which 
permit  the  application  of  the  coastwise  rates,  and  also  on 
traffic  delivered  to  the  party  entitled  to  receive  it  at  the 
carriers’  seaboard  stations  to  which  coastwise  rates  apply, 
which  traffic  is  handled  direct  from  the  carrier’s  station  to 
steamship  docks  and  on  which  required  proof  of  trans¬ 
shipment  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  a  coastwise  point  in  the  United  States  south  of 
Albemarle  Sound,  which  are  ordered  to  such  destinations 
after  arrival  at  the  seaboard  or  outer  yard  or  yards,  will 
be  subject  to  the  rates,  rules  and  regulations  that  would 
have  applied  had  the  shipment  been  originally  consigned 
for  such  destination  at  the  time  of  forwarding  from  point 
of  origin. 
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Item  13505 

Application  of  Intercoastal  Bates  to  North  Atlantic  Seaboard  Ports. 

The  rates  named  in  tariff,  or  as  same  may  be  amended, 
and  designated  as  “Intercoastal  Rates”  will  only  apply 
on  traffic  destined  to  points  on  the  Pacific  Coast  of  the 
United  States,  Alaska  and  British  Columbia  and  interior 
Pacific  Coast  points  via  Pacific  Coast  Ports  and  moving 
via  the  Panama  Canal,  which  is  delivered  by  the  Atlantic 
Port  carriers  to  the  steamer  or  steamers  direct  upon  arrival 
at  the  port  or  if  storage  or  transit  has  been  accorded  by 
the  port  carrier  at  the  port  under  tariffs  which  permit  the 
application  of  the  intercoastal  rates,  and  also  on  traffic 
delivered  to  the  party  entitled  to  receive  it  at  the  carriers’ 
seaboard  stations  to  which  intercoastal  rates  apply,  which 
traffic  is  handled  direct  from  carrier’s  stations  to  steamship 
docks  and  on  which  required  proof  of  trans-shipment  is 
given. 
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Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  a  point  on  the  Pacific  Coast  of  the  United  States, 
Alaska  or  British  Columbia  or  to  an  interior  Pacific  Coast 
point  via  Pacific  Coast  Ports  for  movement  via  Panama 
Canal,  which  are  ordered  to  such  destinations  after  arrival 
at  the  seaboard  or  outer  yard  or  yards,  will  be  subject  to  the 
rates,  rules  and  regulations  that  would  have  applied  had  the 
shipment  been  originally  consigned  for  such  destination 
at  the  time  of  forwarding  from  point  of  origin. 

Item  13515 

Shipments  handled  through  United  States  Navy  Yards,  etc. 

Coastwise  and  intercoastal  rates  shown  in  this  tariff,  or 
as  same  may  be  amended,  will  not  apply  on  shipments 
destined  to  Pacific  Coast  points  of  the  United  States, 
Alaska  or  British  Columbia,  or  interior  Pacific  Coast  points 
via  Pacific  Coast  Ports,  nor  to  coastwise  points  in  the 
United  States  south  of  Albemarle  Sound,  handled  through 
United  States  Navy  Yards,  Naval  Bases  or  Army  Bases 
or  delivered  to  United  States  Government  vessels  docked 
thereat. 


379 


Item  14500 

Shipments  handled  through  United  States  Navy  Yards,  etc. 

Export  rates  shown  in  this  tariff,  or  as  same  may  be 
amended,  will  also  apply  on  shipments  consigned  on  bills  of 
lading  for  export,  destined  to  foreign  countries  or  foreign 
possessions  of  the  United  States  handled  through  United 
States  Navy  Yards,  Naval  Bases  or  Army  Bases  or  deliv¬ 
ered  to  United  States  Government  vessels  docked  thereat 
on  presentation  of  proper  evidence  of  exportation. 

Item  14550 

Application  of  Export  Bates  to  Norfolk,  Va. 

Export  rates  to  Norfolk,  Va.,  via  the  C.  &  0.  By.,  as 
delivering  carrier,  do  not  include  wharfage,  handling  or 
other  terminal  charges  other  than  switching  charges. 
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Item  14560 

Application  of  Export  Bates  to  North  Atlantic  Seaboard  Ports  of  Export. 

The  rates  named  in  this  tariff,  or  as  same  may  be 
amended,  and  designated  as  “Export  Rates”  except  as 
otherwise  provided  herein,  will  apply  only  on  traffic  which 
does  not  leave  the  possession  of  the  carrier,  delivered  by 
the  Atlantic  Port  Terminal  carriers  direct  to  the  steamer 
or  steamer’s  dock  upon  arrival  at  the  port  or  after  storage 
or  transit  has  been  accorded  by  the  port  carrier  at  the  port 
under  tariffs  which  permit  the  application  of  the  export 
rates,  and  also  on  traffic  delivered  to  the  party  entitled  to 
receive  it  at  the  carriers  seaboard  stations  to  which  export 
rates  apply  which  traffic  is  handled  direct  from  carriers 
stations  to  steamship  docks  and  on  which  required  proof 
of  exportation  is  given. 
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Statement 

Showing  the  Export,  Import,  Coastwise  and  Intercoastal 
Application  via  Norfolk,  Va. 
of  Class  Kates  from  and  to  Western  Trunk  Line 
Territory  Stations  as  Published  in  Agent  W.  S.  Cur- 
lett’s  Tariff  I.  C.  C.  Nos.  A-593  and  A-767 

(Trunk  Line  Tariff  Bureau  Freight  Tariff  Nos.  107-B 

and  107-C) 

The  application  shown  in  this  exhibit  for  this  tariff  is 
the  same  as  in  effect  on  14  June  1942  except  as  noted  for 
Item  1020. 

Item  1020 

In  effect  during  the  period  14  June  1942  to  and  including 
27  December  1942 — Agent  W.  S.  Curlett’s  I.C.C.  No.  A-593. 

Application  of  Rates  on  Export  Traffic — Application  of  Export  Rates  to 

North  Atlantic  Ports. 

The  rates  named  in  this  tariff  and  designated  as  “Export 
Rates”  (except  as  otherwise  provided),  will  apply  only  on 
traffic  which  does  not  leave  the  possession  of  the  carrier 
delivered  by  the  Atlantic  Port  Terminal  carriers  direct  to 
the  steamer  or  steamer’s  dock  upon  arrival  at  the  port  or 
after  storage  or  transit  had  been  accorded  by  the  carriers 
under  tariffs  which  permit  the  application  of  the  export 
rates,  and  also  on  traffic  delivered  to  the  party  entitled  to 
receive  it  at  the  carriers’  seaboard  stations  to  which  export 
rates  apply,  which  traffic  is  handled  direct  from  carriers’ 
stations  to  steamship  docks  on  which  required  proof  of 
exportation  is  given. 

Export  rates  will  also  apply  on  shipments  consigned  on 
bills  of  lading  for  Export,  destined  to  foreign  countries  or 
foreign  possessions  of  the  United  States,  handled  through 
United  States  Navy  Yards,  Naval  Bases  or  Army  Bases  or 
delivered  to  United  States  Government  vessels  docked 
thereat  on  presentation  of  proper  evidence  of  exportation. 
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Item  1020 

Effective  28  December  1942 — Agent  W.  S.  Curlett’s 
I.C.C.  No.  A-767. 

Application  of  Bates  on  Export  Traffic — Application  of  Export  Bates  to 

North  Atlantic  Ports. 

The  rates  named  in  this  tariff  and  designated  as  “Export 
Rates ”  (except  as  otherwise  provided),  will  apply  only  on 
traffic  which  does  not  leave  the  possession  of  the  carrier 
delivered  by  the  Atlantic  Port  Terminal  carriers  direct  to 
the  steamer’s  dock  upon  arrival  at  the  port  or  after  storage 
or  transit  had  been  accorded  by  the  carriers  under  tariffs 
which  permit  the  application  of  the  export  rates,  and  also 
on  traffic  delivered  to  the  party  entitled  to  receive  it  at  the 
carriers’  seaboard  stations  to  which  export  rates  apply, 
which  traffic  is  handled  direct  from  carriers’  stations  to 
steamship  docks  on  which  required  proof  of  exportation 
is  given. 

Export  rates  will  also  apply  on  shipments  consigned  on 
bills  of  lading  for  Export,  destined  to  foreign  countries  or 
foreign  possessions  of  the  United  States,  handled  through 
United  States  Navy  Yards,  Naval  Bases  or  Army  Bases  or 
delivered  to  United  States  Government  vessels  docked 
thereat  on  presentation  of  proper  evidence  of  exportation. 

Item  1050 

Application  of  Bates  on  Import  Traffic. 

Import  rates  named  herein  from  stations  shown  on  pages 
531  to  533,  will  apply  on  property  received  from  foreign 
countries,  viz.: 

Canal  Zone  of  Panama; 

Cuba; 

Insular  Possessions  of  the  United  States  (Philippine 
Islands,  Puerto  Rico,  Hawaiian  Islands  and  Virgin 
Islands),  also 

All  points  of  origin  not  located  in : 

United  States  of  America  (including  Alaska) ; 
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Canada  (including  provinces  of  Prince  Edward  Island, 
New  Brunswick  and  Nova  Scotia) ; 

Newfoundland; 

Islands  of  Miquelon  and  St.  Pierre 

and  delivered  to  the  rail  carrier  direct  from  ship’s  side  or 
dock  of  vessel  bringing  such  property  to  origin  stations 
or  on  such  property  received  by  the  rail  carriers  from  cus¬ 
toms  bonded  warehouses,  appraisers’  stores  (not  internal 
revenue  stores)  or  public  warehouses  at  the  port  of  entry 
(Note  A)  or  initial  carriers’  stores  or  fumigation  plants 
after  having  been  fumigated  under  Federal  regulations 
and  inspection  within  twelve  (12)  months  from  date  of 
entry,  provided  same  has  not  been  trans-shipped  at  any 
other  United  States  port.  (See  Note  B.) 

Exhibit  No.  3 
Witness:  Heimbaugh 
Page  No.  20  of  45  Pages 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
property  is  received  by  the  carrier  for  transportation,  either 
direct  to  destination  or  to  an  intermediate  point  for  transit 
under  transit  tariffs  lawfully  on  file  with  the  Interstate  Com¬ 
merce  Commission. 

Note  A. — In  order  to  obtain  the  benefit  of  import  rates 
on  traffic  stored  in  public  warehouses,  the  owner  or  his  agent 
must  register  such  traffic  at  the  port  of  entry,  except  as 
otherwise  provided  herein,  with  the  Trunk  Line  Freight 
Inspection  Bureau  within  twenty-five  (25)  days  of  the  date 
such  traffic  arrived  at  said  port  of  entry  and  at  the  time 
of  reshipment  furnish  the  carrier  with  evidence  showing 
origin  of  such  traffic  as  provided  in  Item  1055,  as  well  as 
date  traffic  was  entered  at  the  port  of  entry. 

It  is  understood  the  actual  inspection  service  at  Norfolk, 
Lambert  Point,  Pinners  Point,  Port  Norfolk,  Portsmouth, 
West  Norfolk  and  Richmond,  Va.,  is  performed  by  the 
Southern  Weighing  and  Inspection  Bureau. 

Note  B. — Trans-shipment,  as  herein  mentioned,  means 
the  unloading  of  traffic  at  any  port,  and  subsequent  reship¬ 
ment  to  another  port  under  a  new  bill  of  lading  or  contract 
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of  carriage,  but  dQes  not  mean  traffic  which  is  transferred 
from  one  vessel  to'  another  for  on-carriage  under  the  terms 
of  the  original  bill  of  lading  taken  out  at  time  of  forwarding 
at  the  foreign  port  from  which  traffic  cleared  on  the  first 
vessel. 

Item  1075 

Application  of  Bates  on  Intercoastal  Traffic — Shipments  Handled  Through. 

United  States  Navy  Yards,  etc. 

Intercoastal  rates  named  in  tariff  will  not  apply  on  ship¬ 
ments  handled  through  United  States  Navy  Yards  and  for¬ 
warded  thence  by  United  States  Government  Transport. 

Item  1090 

Application  of  Bates  on  Intercoastal  Traffic — Application  of  Intercoastal 

Bates  from  North  Atlantic  Ports. 

The  rates  named  in  tariff  apply  on  traffic  originating  at 
points  on  the  Pacific  Coast  of  the  United  States,  Alaska  or 
British  Columbia,  also  on  traffic  originating  at  interior 
Pacific  Coast  points  moving  via  Pacific  Coast  ports,  and 
moving  via  the  Panama  Canal  when  arriving  at  origin  sta¬ 
tions  named  on  pages  531  to  533,  via  vessel  and  delivered  to 
the  rail  carrier  direct  from  shipside  or  dock  of  vessel  bring¬ 
ing  such  property  to  origin  stations  named  on  pages  531  to 
533,  provided  same  has  not  been  trans-shipped  at  any  other 
United  States  port.  (Note) 
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Note. — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 

Item  1095 

Application  of  Bates  on  Intercoastal  Traffic — Application  of  Intercoastal 
Bates  to  North  Atlantic  Forts. 

The  rates  named  in  tariff  will  only  apply  on  traffic  des¬ 
tined  to  points  on  the  Pacific  Coast  of  the  United  States, 
Alaska  or  British  Columbia,  also  on  traffic  destined  to  in- 
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tenor  Pacific  Coast  points  moving  via  Pacific  Coast  ports, 
and  moving  via  the  Panama  Canal,  which  is  delivered  by 
the  North  Atlantic  Port  carriers  to  the  steamer  or  steamers 
direct  upon  arrival  at  the  port  or  if  storage  or  transit  has 
been  accorded  by  the  port  carrier  at  the  port  under  tariffs 
which  permit  the  application  of  the  intercoastal  rates,  and 
also  of  traffic  delivered  to  the  party  entitled  to  receive  it 
at  the  carriers’  seaboard  station  to  which  intercoastal  rates 
apply,  which  traffic  is  handled  direct  from  carrier’s  station 
to  steamship  docks  and  on  which  required  proof  of  trans¬ 
shipment  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  a  point  on  the  Pacific  Coast  of  the  United  States, 
Alaska  or  British  Columbia  for  movement  via  Panama 
Canal,  which  are  ordered  to  such  destination  after  arrival 
at  the  seaboard  or  outer  yard  or  yards,  will  be  subject  to 
rates,  rules  and  regulations  that  would  have  applied  had 
the  shipment  been  originally  consigned  for  such  destination 
at  the  time  of  forwarding  from  point  of  origin. 

Item  1125 

Application  of  Bates  on  Coastwise  Traffic — Shipments  handled.  Through 
United  States  Navy  Yards,  etc. 

Coastwise  rates  named  in  tariff  will  not  apply  on  ship¬ 
ments  from  or  to  coastwise  points  in  the  United  States 
south  of  Albermarle  Sound,  handled  through  United  States 
Navy  Yards  and  forwarded  thence  by  United  States  Gov¬ 
ernment  transport. 
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Item  1135 

Application  of  Bates  on  Coastwise  Traffic — Application  of  Coastwise  Bates 
from  North  Atlantic  Ports. 

The  rates  named  in  tariff  apply  on  Coastwise  traffic 
originating  at  South  Atlantic  and  Gulf  Ports  south  of 
Albemarle  Sound,  and  on  traffic  originating  at  interior 
points  moving  via  said  ports,  when  arriving  at  origin 
stations  named  on  pages  531  to  533,  via  vessel  and  delivered 
to  the  rail  carrier  direct  from  shipside  or  dock  of  vessel 
bringing  such  property  to  origin  stations  named  on  pages 


531  to  533,  provided  same  has  not  been  trans-shipped  at 
any  other  United  States  port.  (Note.) 

Note. — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reship¬ 
ment  thereof  to  another  port  under  a  new  bill  of  lading  or 
contract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 

Item  1140 

Application  of  Bates  on  Coastwise  Traffic — Application  of  Coastwise  Bates 

to  North.  Atlantic  Ports. 

The  rates  named  in  tariff  will  only  apply  on  Coastwise 
traffic  destined  to  South  Atlantic  and  Gulf  Ports  south  of 
Albemarle  Sound,  and  on  traffic  destined  to  interior  points 
moving  via  said  ports,  which  is  delivered  by  the  North 
Atlantic  Port  carriers  to  the  steamer  or  steamers  direct 
upon  arrival  at  the  port  or  if  storage  or  transit  has  been 
accorded  by  the  port  carrier  at  the  port  under  tariffs  which 
permit  the  application  of  the  coastwise  rates,  and  also  of 
traffic  delivered  to  the  party  entitled  to  receive  it  at  the 
carrier’s  seaboard  station  to  which  coastwise  rates  apply, 
which  traffic  is  handled  direct  from  carrier’s  station  to 
steamship  docks  and  on  which  required  proof  of  trans¬ 
shipment  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  a  point  located  in  the  United  States  south  of 
Albemarle  Sound  which  are  ordered  to  such  destinations 
after  arrival  at  the  seaboard  or  outer  yard  or  yards,  will 
be  subject  to  rates,  rules  and  regulations  that  would  have 
applied  had  the  shipment  been  originally  consigned  for 
such  destination  at  the  time  of  forwarding  from  point  of 
origin. 
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Statement 

Showing  the  Export  and  Reshipping  Application 

via  Norfolk,  Va. 

and  Other  North  Atlantic  Ports  Shown 
of  Commodity  Rates  from  Origins  in 
Western  Trunk  Line  Territory 
Published  in  Agent  L.  E.  Kipp’s  Tariff  I.  C.  C.  No.  A-3475 
(Western  Trunk  Line  Freight  Tariff  329-H) 

Item  48 

Application  of  Bates  on  Export  Traffic. 

Export  rates  named  in  this  tariff  take  precedence  over 
other  rates  between  the  same  points,  via  the  same  route, 
on  such  traffic. 

Item  57 

Description  of  Export  Traffic. 

Applicable  only  in  connection  with  rates  making  specific 
reference  hereto 

Where  specific  reference  is  made  hereto  rates  apply 
only  on  traffic  destined  to  the  following  foreign  countries, 
viz.: 

Canal  Zone  of  Panama 
Cuba 

Insular  Possessions  of  the  United  States  (Philippine 
Islands,  Porto  Rico,  Hawaiian  Islands  and  Virgin 
Islands) 

All  destinations  not  located  in : 

United  States  of  America  (including  Alaska) 
Dominion  of  Canada 

Islands  of  Miquelon  and  St.  Pierre  (off  the  South 
Coast  of  Newfoundland) 

Newfoundland 

Item  101 

FreigM  to  and  from  Marginal  Tracks  at  Ports. 

Under  the  application  of  shipside  rates,  rail  lines  will 
make  no  allowance  or  payment  for  transferring  freight  di¬ 
rectly  between  ships  and  open  top  cars  by  ship’s  tackle, 
ship’s  stevedore,  or  ship’s  contract  labor,  alone  or  in  con¬ 
junction  with  mechanical  or  other  facilities. 
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Item  200- A 

Application 

The  domestic  rates  to  seaboard  cities  named  herein  will 
be  charged  for  inland  transportation  of  shipments  destined 
by  water  to  Foreign  countries  (see  Note  1)  and  to  points 
in  New  Brunswick,  Newfoundland,  Nova  Scotia  and  points 
on  the  Coast  of  Maine,  east  of  Portland,  Me.,  also  Prince 
Edward  Island  and  Islands  of  Miquelon  and  St.  Pierre,  via 
vessel,  with  the  following  exceptions : 


Rate 

Basis 

No. 

WHEN 

DESTINED  TO 

And  Forwarded  via  Vessel 
from  Resbippins:  Point 
shown  below.  RATE  WILL 
BE  TO 

Same  as  the  CURRENT 
RATE  TO 

r Albany,  N.Y.,'  or  Phil- 

Albany,  N.Y. 

< 

adelphia.  Pa.  (which- 

ever  is  lower). 

Baltimore,  Md. 

Baltimore,  Md. 

Boston,  Mass. 

New  York,  N.Y. 

East  Boston,  Mass. 

New  York,  N.Y. 

Halifax,  N.S. 

New  York,  N.Y. 

Harbor  Jet.  Wharf, 

R.I. 

New  York,  N.Y. 

Levis,  Que. 

New  York,  N.Y. 

Montreal,  Que.  (ex- 

cept  Live  Stock) 

Philadelphia,  Pa. 

Montreal,  Que  (Live 

Stock) 

New  York,  N.Y. 

New  Haven,  Conn. 

New  York,  N.Y. 

1 

FOREIGN 

(4)  New  London, 

COUN- 

Conn. 

New  York,  N.Y. 

TRIES 

Newport  News,  Va. 

Newport  News,  Va. 

(See  Note 

New  York,  N.Y. 

New  York,  N.Y. 

1) 

Norfolk,  Va. 

Norfolk,  Va. 

Philadelphia,  Pa. 

Philadelphia,  Pa. 

Pinners  Point,  Va. 

Norfolk,  Va. 

Portland,  Me. 

New  York,  N.Y. 

(5)  Providence,  RJ. 

New  York,  N.Y. 

Quebec,  Que. 

New  York,  N.Y. 

r  Albany,  N.Y.,  or  Phil- 

Rensselaer,  N.Y. 

■< 

adelphia,  Pa.  (which- 

ever  is  lower). 

Saint  John,  N.B. 

New  York,  N.Y. 

(5)  South  Providence, 

R.L 

New  York,  N.Y. 

West  Saint  John,  N.B. 

New  York,  N.Y. 
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Item  200- A — Contd. 

Application 

The  domestic  rates  to  seaboard  cities  named  herein  will 
be  charged  for  inland  transportation  of ‘shipments  destined 
by  water  to  Foreign  countries  (see  Note  1)  and  to  points 
in  New  Brunswick,  Newfoundland,  Nova  Scotia  and  points 
on  the  Coast  of  Maine,  east  of  Portland,  Me.,  also  Prince 
Edward  Island  and  Islands  of  Miquelon  and  St.  Pierre,  via 
vessel,  with  the  following  exceptions: 


Rate 

Buis 

No. 

WHEN 

DESTINED  TO 

And  Forwarded  via  Vessel 
from  Rcahippins:  Point 
shown  below.  RATE  WILL 
BE  TO 

Same  u  the  CURRENT 
RATE  TO 

2 

Islands  of 

Albany,  N.Y. 

Baltimore,  Md. 

Boston,  Mass. 

East  Boston,  Mass. 
Halifax,  N.S. 

Levis,  Que. 

Montreal,  Que. 

'Albany,  N.Y.,  or  Phil- 
J  adelphia.  Pa.  (which¬ 
ever  is  lower). 
Baltimore,  Md. 

New  York,  N.Y. 

New  York,  N.Y. 

(9)  New  York,  N.Y. 
New  York,  N.Y. 

New  York,  N.Y. 

Miquelon 

New  Haven,  Conn. 

New  York,  N.Y. 

and  St. 

Newport  News,  Va. 

Newport  News,  Va. 

Pierre  (off 

New  York,  N.Y. 

New  York,  N.Y. 

the  south 

Norfolk,  Va. 

Norfolk,  Va. 

coast  of 

North  Sydney,  N.S. 

(8)  New  York,  N.Y. 

Newfound- 

Philadelphia,  Pa. 

Philadelphia,  Pa. 

land) 

Portland,  Me. 

New  York,  N.Y. 

Newfound- 

Providence,  R.I. 

New  York,  N.Y. 

land 

Quebec,  Que. 

New  York,  N.Y. 

(See  Note 
2) 

Rensselaer,  N.Y. 

f Albany,  N.Y.,  or  Phil- 
J  adelphia,  Pa.  (which- 

Saint  John,  N.B. 

South  Providence,  RJ. 
West  Saint  John,  N.B. 

ever  is  lower). 

New  York,  N.Y. 

New  York,  N.Y. 

New  York,  N.Y. 
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Item  200-A-  -Contd. 

Application 

The  domestic  rates  to  seaboard  cities  named  herein  will 
be  charged  for  inland  transportation  of  shipments  destined 
by  water  to  Foreign  countries  (see  Note  1)  and  to  points 
in  New  Brunswick,  Newfoundland,  Nova  Scotia  and  points 
on  the  Coast  of  Maine,  east  of  Portland,  Me.,  also  Prince 
Edward  Island  and  Islands  of  Miquelon  and  St.  Pierre,  via 
vessel,  with  the  following  exceptions : 


Rate 

Basis 

No. 

WHEN 

DESTINED  TO 

And  Forwarded  via  Vessel 
from  Reshippine  Point 
shown  below,  RATE  WILL 
BE  TO 

Same  as  the  CURRENT 
RATE  TO 

3 

Prince  Ed- 

Albany,  N.Y. 

'Albany,  N.Y.,  or  Phil- 
.  adelphia,  Pa.  (which¬ 
ever  is  lower). 

ward  Island 

Baltimore,  Md. 

Baltimore,  Md. 

Sea  board 

Boston,  Mass. 

New  York,  N.Y. 

points  in 

East  Boston,  Mass. 

New  York,  N.Y. 

New  Bruns- 

New  Haven,  Conn. 

New  York,  N.Y. 

wick  and 

Newport  News,  Va. 

Newport  News,  Va. 

/  Nova  Scotia 

New  York,  N.Y. 

New  York,  N.Y. 

(as  named 

Norfolk,  Va. 

Norfolk,  Va. 

in  Item  80 

Philadelphia,  Pa. 

Philadelphia,  Pa. 

of  t  a  r  i  ff ) 

Portland,  Me. 

New  York,  N.Y. 

(See  Note 

Providence,  R.I. 

New  York,  N.Y. 

2) 

Rensselaer,  N.Y. 

South  Providence,  R.I. 

f  Albany,  N.Y.,  or  Phil- 
J  adelphia.  Pa.  (which¬ 
ever  is  lower). 

New  York,  N.Y. 
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Item  200 -A — Contd. 

Application 

The  domestic  rates  to  seaboard  cities  named  herein  will 
Tbe  charged  for  inland  transportation  of  shipments  destined 
by  water  to  Foreign  countries  (see  Note  1)  and  to  points 
in  New  Brunswick,  Newfoundland,  Nova  Scotia  and  points 
on  the  Coast  of  Maine,  east  of  Portland,  Me.,  also  Prince 
Edward  Island  and  Islands  of  Miquelon  and  St.  Pierre,  via 
vessel,  with  the  following  exceptions : 


WHEN 

DESTINED  TO 


Points  on  the 
Coast  of 
Maine,  east 
of  Port¬ 
land,  Me. 
(as  named 
in  Item  70 
of  tariff) 
Note.  —  The 
Rate  Basis 
herein  ap- 
plies  pro¬ 
portionally 
only.  (See 
Note  2) 


And  Forwarded  via  Vessel 
from  Renhippine  Point 
shown  below.  RATE  WILL 
BE  TO 


Same  as  the  CURRENT 
RATE  TO 


Albany,  N.Y. 

Baltimore,  Md. 

Boston,  Mass. 

East  Boston,  Mass. 
New  Haven,  Conn. 
Newport  News,  Va. 
New  York,  N.Y. 
Norfolk,  Va. 
Philadelphia,  Pa. 
Portland,  Me. 
Providence,  R.I. 

Rensselaer,  N.Y. 

St.  Andrews,  N.B. 

St.  Stephens,  N.B. 
South  Providence,  R.I. 


Albany,  N.Y.,  or  Phil¬ 
adelphia,  Pa.  (which¬ 
ever  is  lower). 

Baltimore,  Md. 

New  York,  N.Y. 

New  York,  N.Y. 

New  York,  N.Y. 

Newport  News,  Va. 

New  York,  N.Y. 

Norfolk,  Va. 

Philadelphia,  Pa. 

New  York,  N.Y. 

New  York,  N.Y. 

Albany,  N.Y.,  or  Phil¬ 
adelphia,  Pa.  (which¬ 
ever  is  lower). 

New  York,  N.Y. 

New  York,  N.Y. 

New  York,  N.Y. 
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(4)  Applies  only  via  Central  Vermont  Bailway 

(5)  Will  not  apply  on  shipments  in  bulk 

(8)  Subject  to  addition  of  the  following  arbitraries,  gov¬ 
erned  by  the  Official  Classification : 

Buie  Buie 

Classes  .  1  2  3  4  5  6  25  26~ 

Cents  per  100  lbs..  17  13  12  10  8.5  6.5  12  10 

(9)  New  York  domestic  rates  plus  1  cent  per  100  pounds 
will  apply. 

Note  1. — The  term  “Foreign  Countries”  include: 

(a)  The  Canal  Zone  of  Panama. 

(b)  Cuba. 

(c)  Insular  possessions  of  the  United  States, 

and 

(d)  All  destinations  NOT  located  in: 

United  States  of  America. 

Canada  (including  Provinces  of  Prince 
Edward  Island,  New  Brunswick,  Nova 
Scotia  and  Newfoundland). 

Islands  of  Miquelon  and  St.  Pierre. 

Note  2. — Bate  Basis  shown  in  Item  200  under  Bate  Basis 
Nos.  2,  3  and  4  will  apply  only  when  the  entire  service 
beyond  the  re-shipping  points  named  therein  is : 

(a)  Via  water  to  destinations  on  the  coasts  of  the  island 

of  Miquelon  and  St.  Pierre,  Newfoundland  and 
Prince  Edward  Island. 

(b)  Via  water  to  seaboard  points  in  New  Brunswick  and 

Nova  Scotia,  and  points  on  the  Coast  of  Maine, 
east  of  Portland,  Me. 

(c)  Via  water  to  port  of  delivery  on  the  coasts  of  the 

Islands  of  Miquelon  and  St.  Pierre,  Newfoundland 
or  Prince  Edward  Island,  thence  rail  (where  rail¬ 
roads  operate)  to  destination. 
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Statement 

Showing  the  Export  Application  via  Norfolk,  Virginia, 
of  Rates  on  Classes  and  Commodities  from 
Southern  Freight  Association  Origins 
Published  in  Agent  R.  H.  Hoke’s  Tariff  I.  C.  C.  No.  712 

(Southern  Freight  Association  Freight  Tariff  No.  712-C) 

The  application  shown  in  this  exhibit  for  this  tariff  is  the 
same  as  in  effect  14  June  1942,  except  the  changes  in  indi¬ 
vidual  items  described  below. 

Item  130-E 

Basis  for  Bates  to  SMpeide  (See  Item  142)  Norfolk,  Portsmouth,  Pinners 

Point,  West  Norfolk,  Newport  News  or  Richmond,  Va.,  on  Export,  Coast¬ 
wise  or  Intercoastal  Traffic  (see  Item  150). 

(Applicable  only  in  the  absence  of  specific  rates  on  export, 
coastwise  or  intercoastal  traffic.)  (See  Notes  1  and  2,  this 
Item.) 

If  the  charges  accruing  under  the  rail-water  or  all-rail 
rates  applicable  via  Norfolk,  Portsmouth,  Pinners  Point, 
West  Norfolk,  Newport  News  or  Richmond,  Va.,  to  Balti¬ 
more,  Md.,  as  published  in  tariffs  listed  in  Item  135  are 
lower  than  the  charges  accruing  under  the  rates  to  Norfolk, 
Portsmouth,  Pinners  Point,  West  Norfolk,  Newport  News 
or  Richmond,  Va.,  as  published  in  this  tariff,  as  amended, 
plus  wharfage  and  handling  charges  applicable  at  said 
Virginia  Ports  as  published  in  R.  H.  Hoke  Tariff  326-F, 
ICC  654,  C&O  Tariff  91-K,  ICC  12811,  N&W  Tariff  CFO 
23-F,  ICC  9179,  Norfolk  &  Portsmouth  Belt  Line  R.  R. 
Tariff  6-J,  ICC  105,  and  Vgn.  Tariff  1813-K,  ICC  2196,  the 
lower  charges  resulting  from  such  rates  to  Baltimore,  McL, 
will  apply  to  shipside  (see  Item  142),  Norfolk,  Portsmouth, 
Pinners  Point,  West  Norfolk,  Newport  News  or  Rich¬ 
mond,  Va. 

Note  1. — On  shipments  to  Norfolk,  Portsmouth  or  Rich¬ 
mond,  Va.,  via  C&O  as  delivering  carrier,  the  provisions 
of  this  item  are  not  applicable. 
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Note  2. — For  specific  rates  on  export,  coastwise  and 
intercoastal  traffic,  see  R.  H.  Hoke  Tariffs  139  (Southern 
Panama  Pacific)  ICC  700;  705-F  (Southern  Export),  ICC 
903;  724-D  (Southern  Coastwise),  ICC  742. 

The  application  shown  in  this  exhibit  for  this  item  is  the 
same  as  in  effect  14  June  1942,  except  as  shown  below: 

Item  130-B  effective  5  November  1942  published 
clerical  corrections; 
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Item  130-C  effective  19  June  1943  added  West  Nor¬ 
folk,  Virginia,  to  the  list  of  Virginia  ports. 

Item  130-D  effective  4  September  1943,  added. 

Note  1. — Item  130-E  effective  12  May  1944,  add  ref¬ 
erence  to  Item  142. 


Item  135 

(Applicable  only  where  reference  is  made  hereto 

in  Item  130) 

The  list  of  tariffs  applying  from  Georgia  to  Baltimore, 
Md.,  is  as  follows : 


Issuing  Agent 

Tariff 

ICC 

Class  or  Commodity 

F.  D.  Miller . 

.  600-G 

668 

Classes  and  commodities. 

W.  S.  Curlett . 

/14-D 

A-631  ' 

1  Classes  and  commodities. 

\  44-H 

A-712 

J 

Item  142.  (Addition).  Effective  12  May  1944. 

Definition  of  tlie  Term  “SMpside”  on  Import  and  Export  Traffic. 

(a)  On  Import  Traffic : 

The  term  “shipside”  means  that  the  rail  line  will  receive 
import  freight  from  ships  or  vessels,  only  on  the  ground 
floor  of  docks  or  wharves  equipped  with  or  served  by  im¬ 
mediately  adjacent  railroad  tracks.  (See  Note). 

Note. — Within  the  meaning  of  this  rule,  second  floor 
docks  or  wharves,  served  by  immediately  adjacent  elevated 
railroad  tracks  will  be  considered  as  ground  floor  docks  or 
wharves  where  the  traffic  is  directly  delivered  to  cars  placed 
on  the  elevated  tracks. 

(b)  On  Export  Traffic : 
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The  term  “shipside”  means  that  the  rail  line  will  deliver 
export  freight  to  ships,  or  vessels,  only  on  the  ground  floor 
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of  docks  or  wharves  equipped  with  or  served  by  immedi¬ 
ately  adjacent  railroad  tracks.  (See  Note). 

Note. — Within  the  meaning  of  this  rule,  second  floor 
docks  or  wharves  served  by  immediately  adjacent  elevated 
railroad  tracks  will  be  considered  as  ground  floor  docks  or 
wharves  where  the  traffic  is  directly  received  from  cars 
placed  on  the  elevated  tracks. 

Item  150-A 

Definition  of  Export,  Coastwise  or  Intercoastal  Traffic  Referred  to  In 

Item  130. 

(Applicable  only  where  specific  reference  is  made  hereto 
in  Item  130) 

(a)  Export  Traffic:  Rates  on  export  traffic  are  applicable 
only  on  traffic  destined  to  foreign  countries  (see  Note  C 
of  this  item),  except  as  otherwise  provided,  and  moving 
beyond  to  ports  via  water  (see  Note  D  of  this  item). 

(b)  Coastwise  Traffic:  Rates  on  coastwise  traffic  are  ap¬ 
plicable  only  on  traffic  moving  via  water  to  or  from  coastal 
points  in  the  United  States  on  the  Atlantic  Seaboard  or  the 
Gulf  of  Mexico  to  or  from  the  ports  via  water  (see  Note  D 
of  this  item). 

(c)  Intercoastal  Traffic:  Rates  on  intercoastal  traffic  are 
applicable  on  traffic  destined  to  or  originating  at  points  on 
the  Pacific  Coast  of  the  United  States,  Alaska  or  British 
Columbia  and  interior  Pacific  Coast  points  via  Pacific  Coast 
Ports,  and  moving  via  the  Panama  Canal  to  and  from  the 
ports  via  water  (see  Note  D  of  this  item). 
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Note  C — Foreign  Countries :  All  foreign  countries  includ¬ 
ing  Canada,  Newfoundland  and  Nova  Scotia,  Canal  Zone 
of  Panama,  Cuba,  Insular  Possessions  of  the  United  States, 
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viz :  Philippine  Islands,  Porto  Rico,  Guam,  Tutulia  (Amer¬ 
ican  Samoa),  Virgin  Islands  or  Hawaiian  Islands. 

Note  D — Rates  published  in  this  tariff  on  export,  coast¬ 
wise,  or  intercoastal  traffic  take  precedence  over  rates  ap¬ 
plicable  on  domestic  traffic  from  and  to  the  same  points 
via  the  same  routes. 
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Statement 

Showing  the  Export  Application 
via  Norfolk,  Va. 

of  Commodity  Rates  from  Southern  Freight  Association 

Territory  Origins  Published  in  Agent  R.  H.  Hoke’s 
Tariff  L  C.  C.  No.  903 

(Southern  Freight  Tariff  Bureau  Freight  Tariff  705-F) 
Item  155 ,  Effective  12  January  1944. 

Application  of  Rates  Published  In  this  Tariff. 

Rates  published  in  this  tariff  apply  on  export  traffic  to 
all  foreign  countries  (see  Note  2  this  item),  except  as  other¬ 
wise  provided  herein,  and  take  precedence  over  rates  ap¬ 
plicable  on  domestic  traffic  from  and  to  the  same  points  via 
the  same  route. 

Rates  named  in  this  tariff  apply  only  under  the  follow¬ 
ing  conditions : 

(1)  On  traffic  which  does  not  leave  the  possession  of  the 
inland  carrier  until  delivered  to  the  ocean  carrier  or  its 
agent,  except  that  export  rates  named  in  this  tariff  will 
apply  on  the  articles  listed  in  Item  730  delivered  to  port 
compresses  for  compression  before  exportation,  when  such 
deliveries  are  made  on  orders  of  the  ocean  carrier. 

Will  apply  on  traffic  delivered  to  coastwise  or  intercoastal 
lines  for  trans-shipment  to  ocean  carriers  at  other  ports 
upon  presentation  of  a  copy  of  the  export  declaration  show¬ 
ing  that  freight  is  for  export.  (See  Note  1,  this  item.) 

(2)  On  traffic  which  leaves  the  possession  of  the  inland 
carrier  or  its  agent  after  arrival  at  the  port,  when  provision 
for  the  application  of  the  export  rates  under  such  circum- 
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stances  is  covered  by  a  transit  tariff  on  file  with  the  Inter¬ 
state  Commerce  Commission. 

(3)  On  traffic  delivered  to  the  party  entitled  to  receive  it 
at  the  ports  to  which  the  export  rates  apply,  and  which 
traffic  is  handled  direct  from  carriers’  station  to  steamship 
docks  and  there  delivered  to  ocean  carrier  or  its  agent  and 
on  which  required  proof  of  exportation  is  given. 

(4)  Export  rates  will  also-  apply  on  shipments  consigned 
to  the  United  States  Government  and  handled  through 
Navy  Bases,  Navy  Yards,  or  Army  Bases  for  export  to 
foreign  countries,  including  Canal  Zone  of  Panama  and 
Insular  Possessions  of  the  United  States,  provided  proof 
of  exportation  is  subsequently  given  to  the  inbound  line 
haul  carrier. 

(El)  (5)  Prepayment  of  inland  charges  will  be  required 
on  shipments  consigned  to  the  ports  named  in  this  tariff 
on  domestic  bills  of  lading  endorsed  for  export  (not  appli¬ 
cable  to  shipments  on  government  bills  of  lading). 
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Note  1. — The  agent  of  the  carrier  issuing  the  bill  of  lad¬ 
ing  will  endorse  on  the  waybill  a  statement  to  the  effect  that 
a  copy  of  the  export  declaration  is  in  his  possession. 

Note  2. — The  term  “foreign  countries,”  include: 

(a)  Canal  Zone  of  Panama. 

(b)  Cuba. 

(c)  Insular  possessions  of  the  United  States  (Philippine 

Islands,  Porto  Rico,  Hawaiian  Islands  and  Virgin 
Islands),  also 

(d)  All  destinations  not  located  in — 

(1)  United  States  of  America  (including  Alaska), 

(2)  Canada  (including  Provinces  of  Prince  Edward 

Island,  New  Brunswick  and  Nova  Scotia), 

(3)  Newfoundland 

(4)  Islands  of  Miquelon  and  St.  Pierre. 

Exception  1 — The  rates  published  in  this  tariff  on  cigars, 

cigarettes,  and  manufactured  tobacco  will  also  apply  on 
shipments  moving  in  bond  consigned  to  vessels  at  the  ports 
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for  consumption  beyond  the  territorial  waters  of  the  United 
States. 

Exception  2 — The  rates  published  in  this  tariff  on  the 
following  commodities  are  also  applicable  on  traffic  for 
,  export  to  Canada : 

Clay,  to  Savannah,  Ga.,  as  shown  in  Items  3228  and 
3258. 

Pulpboard  as  shown  in  Item  10237. 

Sumac  leaves  to  Norfolk,  Va.,  as  shown  in  Item  12525. 

Tin  and  terae  plate,  scrap  to  Norfolk,  Va.,  as  shown  in 
Item  12675. 

Woodpulp  as  shown  in  Item  12015. 

Exception  3 — The  Bates  published  in  this  tariff  on  the 
following  commodities  are  also  applicable  on  traffic  for 
export  to  Newfoundland : 

Pulpboard  as  shown  in  Item  10237. 

Woodpulp  as  shown  in  Item  12015. 

(El)  Expires  with  December  31, 1944,  unless  sooner  can¬ 
celed,  changed  or  extended. 
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Item  160 ,  Effective  12  January  1944 

Wharfage  and  TTimdUyig  Charges  Necessary  to  Effect  Delivery  to  Shipside. 

Except  as  otherwise  provided  in  this  tariff,  rates  pub¬ 
lished  in  this  tariff  do  not  include  wharfage,  handling  or 
other  charges  necessary  to  effect  delivery  to  shipside. 

Bates  applicable  to  shipside  on  freight  in  tank  cars,  in 
this  tariff  do  not  include  the  service  nor  the  cost  of  pump¬ 
ing  between  cars  and  ship  or  storage  tanks  unless  specifi¬ 
cally  provided  to  that  effect. 

Such  charges  as  published  in  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission  will  be  in  addition  to 
the  rates  named  herein. 

Item  161,  Effective  13  April  1944 

Definition  of  the  Term  “  Shipside”. 

The  term  “shipside”  means  that  the  rail  line  will  deliver 
export  freight  to  ships,  or  vessels,  only  on  the  ground  floor 
of  docks  or  wharves  equipped  with  or  served  by  imme¬ 
diately  adjacent  railroad  tracks  (see  Note,  this  item). 
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Note — Within  the  meaning  of  this  rule,  second  floor  docks 
or  wharves  served  by  immediately  adjacent  elevated  rail¬ 
road  tracks  will  be  considered  as  ground  floor  docks  or 
wharves  where  the  traffic  is  directly  received  from  cars 
placed  on  the  elevated  tracks. 

Item  163,  Effective  12  January  1944 

Application  of  Sates  to  Shipside  at  Norfolk,  Vsu,  for  account  of  tlie  Chesa¬ 
peake  and  Ohio  Bailway. 

Rates  named  in  this  tariff  to  Norfolk,  Va.,  via  the  C&O 
as  a  delivering  carrier,  do  not  include  wharfage,  handling 
or  other  terminal  charges  other  than  switching  charges. 
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The  items  reproduced  below  are  included  in  this  exhibit 
to  show  examples  of  specific  publication  in  this  tariff  which 
provide  for  shipside  application  and  which  application  is 
an  exception  to  Item  160  shown  above. 


Rates  in  cents  per  100  pounds  except  as  otherwise  specified 
item  commodity  from  to 

6640  ELECTRICAL  APPLI.  Norfolk,  Va. 

ANCES,  viz:  Electric  wiring  (F27)  (20)  92 

plugs,  receptacles,  rosettes 


or  sockets  or  parts  thereof, 
NOIBN,  electric  cord  sets  or 
fuse  plugs  in  barrels  or 
boxes  (applicable  to  ship- 
side)  LCL 

7800  IRON  OR  STEEL  ARTICLES, 
viz:  (F27)  Iron  or  steel  ar¬ 
ticles  as  described  in  Note 
97  of  Sou  Class’n  Excep¬ 
tions  (except  as  noted) 
straight  or  mixed,  min.  wt. 
36,000  lbs.  (see  Note  4  be¬ 
low).  When  from  Birming¬ 
ham,  Ala.,  rates  are  also  ap¬ 
plicable  on  tin  or  terne  plate 
in  straight  CL  or  in  mixed 
CL  with  other  iron  and  steel 
articles  described  in  Note  97 
of  Sou  Class’n  Exceptions 
min.  wt.  36,000  lbs.  (appli¬ 
cable  to  shipside)  CL 


Knoxville,  Tenn.  (22)  109 


Norfolk,  Va. 


Alabama  City,  Ala.  32 

Anniston,  Ala.  32 

Atlanta,  Ga.  30% 

Attalla,  Ala.  32 

Birmingham,  Ala.  32 

Bridgeport,  Ala.  33 


Explanation  of  References : 

(F27)  Subject  to  Item  100  (Intermediate  Rule) 

(20)  Applicable  only  on  traffic  for  export  to  Europe, 
Africa  and  East  Coast  of  South  America. 

(22)  Applicable  only  on  traffic  for  export  to  countries 
other  than  Europe,  Africa  and  East  Coast  of 
South  America. 

Note  4 — Rates  are  also  applicable  on  iron  or  steel  cul¬ 
verts,  corrugated  or  plain,  KID,  nested. 

Exhibit  No.  3 
Witness:  Heimbaugh 
Page  No.  37  of  45  Pages 

Exhibits  showing  item  numbers  in  typical  line-haul  tar¬ 
iffs  WHICH  CONTAIN  THE  SO-CALLED  OMNIBUS  RULE  WHICH 


AUTHORIZES  THE  APPLICATION  OF  PROVISIONS  PUBLISHED  IN 
INDIVIDUAL  LINES  TERMINAL  TARIFFS  AT  NORFOLK,  Va.,  IN 
CONNECTION  WITH  THE  RATES  IN  THESE  LINE-HAUL  TARIFFS. 


Issuing  Agent  and  Tariff  Number 

Item  Number 

Agent  B.  T.  Jones’  ICC  3758  (CFA  218-N) . 

465 

Agent  B.  T.  Jones’  ICC  3642  (CFA  490-B)  . 

740 

Agent  R.  H.  Hoke’s  ICC  903  (SFA  705-F)  . 

400 

Agent  R.  H.  Hoke’s  ICC  712  (SFA  712-C)  . 

Agent  J.  R.  Peel’s  ICC  3592  (SWL  252-B) . 

2440 

Agent  L.  E.  Kipp’s  ICC  1489  (TC  FB  39-G) . 

303 

Agent  W.  S.  Curlett’s  ICC  A-755  (TLTB  68-A) . 

360 

Agent  W.  S.  Curlett’s  ICC  A-744  (TLTB  71-A) . 

380 

Agent  W.  S.  Curlett’s  ICC  A-574  (TLTB  79-B) . 

565 

Agent  W.  S.  Curlett’s  ICC  A-694  (TLTB  80-C) . 

90 

Agent  W.  S.  Curlett’s  ICC  A-767  (TLTB  107-C) . 

480 

Agent  L.  E.  Kipp’s  ICC  A-3475  (WTL  329-0)  . . . 

390 

400 


Exhibit  No.  3 
Witness:  Hembaugh 
Page  No.  38  of  45  Pages 

An  Exhibit  Showing  Excerpts  pbom  the  Uniform 
Through  Export  Bill  of  Lading  and  U.  S.  Government 
Bill  of  Lading 

Excerpt  from  Contract  Terms  and  Conditions  of  the 
Uniform  Through  Export  BUI  of  Lading 

Part  L — With  respect  to  the  service  until  delivery  at  the 
port  (A)  first  above  mentioned  it  is  agreed  that — 

•  •  • 

10.  (b)  It  shall  be  the  duty  of  the  carrier  by  railroad  to 
deliver  such  property  to  the  vessel  as  a  part  of  its  under¬ 
taking  as  a  common  carrier. 

Excerpt  from  General  Conditions  and  Instructions  of  the 
U.  S.  Government  Bill  of  Lading 

It  is  mutually  agreed  and  understood  between  the  United 
States  and  carriers  who  are  parties  to  this  bill  of  lading 
that — 

•  •  • 

2.  Unless  otherwise  specifically  provided  or  otherwise 
stated  hereon,  this  bill  of  lading  is  subject  to  the  same  rules 
and  conditions  as  govern  commercial  shipments  made  on 
the  usual  forms  provided  therefor  by  the  carrier. 
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The  Ex  Parte  148  Increase*  are  not  shown  In  anjr  rate*  in  this  exhibit. 
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Description  of  Absorption  and  Non-Absorption  Territory  in 

Terminal  Tariffs  of  Norfolk  Lines  .  3-  9 

Absorption  Provisions  of — 

Atlantic  Coast  Line  Railroad  Tariff  91-2A,  ICC  B-3068  ....  10-11 

Norfolk  and  Western  Ry.  Tariff  23-F,  ICC  9179 .  12-16 

Norfolk  Southern  Railroad  Tariff  338,  ICC  A-1148  .  17-19 

Pennsylvania  Railroad  Tariff  1378-H,  ICC  2613  .  20-23 

Seaboard  Air  Line  Railway  Tariff  34-E,  ICC  2915,  8079  ....  24-25 

Southern  Railway  System  (Sou.  Ry.  Port  Charges  Trf. 

No.  10,  ICC  A-11013)  .  26-33 

Virginian  Railway  Tariff  1813-K,  ICC  2196  .  34-36 

Norfolk  and  Portsmouth  Belt  Line  Railroad  Tariff  6-J, 

ICC  105  .  37-44 

Names  of  Terminal  Operators  at  Army  Base  Piers,  Norfolk, 

Va.  .  45-46 

Absorption  Rules  At — 

Baltimore,  Md.  (Pennsylvania  RR  Tariff  1320-1,  ICC 

2685)  .  47-48 

Wilmington,  Del.  (Pennsylvania  RR  Tariff  1228-J,  ICC 

2665)  .  49-50 

Philadelphia,  Pa.  (Pennsylvania  RR  Tariff  1145-F,  ICC 

2658)  51-52 

New  York  Harbor,  N.  Y.  (Curlett’s  ICC  A-788,  TLTB 

116-B)  .  53 

Boston,  Mass.  (Doe’s  ICC  424,  NEFA  9-1)  .  54-55 
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Statement  Showing  Basis  for  Absorption  of  Wharfage 
and  Handling  Charges  at  Norfolk,  Va. 

As  Published  in  Atlantic  Coast  Line  Railroad  Company 

Tariff  I.  C.  C.  No.  B-3068 
(Railroad  Tariff  No.  91-2 A) 

Item  2060 — Effective  31  August  1943 

Wharfage  and  Handling  Charges  on  Coastwise  Traffic 
at  Brunswick,  Ga.,  Charleston,  S.  C.,  Jacksonville,  Fla., 
Norfolk,  Va.,  Pinners  Point,  Va.,  Richmond,  Va.,  and  Sa¬ 
vannah,  Ga. 

Absorption  of  Wharfage  and  Handling  Charges  on 
Coastwise  Traffic  Delivered  to  Steamships  at  Port. 

(a)  In  the  absence  of  through  rates  or  specific  rates,  on 
coastwise  traffic  via  the  Atlantic  Coast  Line  Railroad  to 
Brunswick,  Ga.,  Charleston,  S.  C.,  Jacksonville,  Fla.,  Nor¬ 
folk,  Va.,  Pinners  Point,  Va.,  Richmond,  Va.,  and  Savannah, 
Ga.  (see  exception),  inland  domestic  rates  will  apply  to 
shipside  (see  Note  A,  of  this  Item),  when  originating  at 
points  in  the  following  states :  Arizona,  Arkansas,  Califor¬ 
nia,  Colorado,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Loui¬ 
siana  (West  of  Mississippi  River),  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  Nevada,  New  Mexico,  North 
Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Texas,  Utah,  Washington,  West  Virginia,  Wiscon¬ 
sin,  Wyoming;  also  Ashland,  Ky.;  Catlettsburg,  Ky.;  Cov¬ 
ington,  Ky.;  Fort  Thomas,  Ky.;  Henderson,  Ky.;  Louis¬ 
ville,  Ky. ;  Ludlow,  Ky. ;  Maysville,  Ky. ;  Memphis,  Tenn. ; 
Newport,  Ky.;  Owensboro,  Ky.;  Paducah,  Ky. 

(b)  Except  as  provided  in  paragraph  (a)  where  rates 
are  not  applicable  to  shipside,  wharfage  and  handling 
charges  published  in  Agent  R.  H.  Hoke's  F.  T.  326-G,  I.C.C. 
No.  834,  Port  Charges  Tariff  (A.  C.  L.  R.  R.  F.  T.  No.  9- 
326G),  will  be  added  to  cover  delivery  to  shipside  at  Bruns¬ 
wick,  Ga.,  Charleston,  S.  C.,  Jacksonville,  Fla.,  Norfolk, 
Va.,  Pinners  Point,  Va.,  Richmond,  Va.,  and  Savannah,  Ga. 

(c)  Under  the  application  of  shipside  rates  rail  lines  will 
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make  no  allowance  or  payment  for  transferring  freight 
directly  between  ships  and  open  top  cars  by  ship’s  tackle, 
ship’s  stevedore  or  ship’s  contract,  alone  or  in  conjunc¬ 
tion  with  mechanical  or  other  facilities. 

Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  11 

(d)  Export,  import,  intercoastal  and  coastwise  rates 
applying  from  or  to  shipside  on  freight  in  tank  cars  do  not 
include  the  service  nor  the  cost  of  pumping  between  cars 
and  ship  or  storage  tanks  unless  specifically  provided  to 
that  effect. 

Note  A. — The  provisions  of  paragraph  (a)  only  apply 
when  the  haul  from  the  points  shown  in  paragraph  (a)  to 
the  port  is  via  this  railroad. 

Exception — On  cotton  and  cotton  linters,  lumber  and 
articles  taking  same  rates  or  arbitraries  higher,  rates  apply 
to  shipside  only  when  so  specifically  published  in  the  tariffs 
publishing  the  rates,  otherwise,  wharfage  and  handling 
charges,  as  provided  in  Agent  R.  H.  Hoke’s  F.  T.  326-G, 
I.  C.  C.  No.  834,  will  be  in  addition  to  the  through  rate. 

Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  12 

Statement 

Showing  Basis  for  Absorption  and  Allowance  of 
Wharfage,  Handling  and  Terminal  Charges  at 
Terminals  in  Norfolk,  Va.,  Specifically 
Indicated  Herein 

As  Published  in  Norfolk  and  Western  Railway 
Company  Tariff  L  C.  C.  No.  9179 
(Railroad  Tariff  No.  23-F) 

Section  6 

Absorption  and  allowance  of  wharfage,  handling  and  terminal  charges  on 
export,  Import,  Intercoastal  and  coastwise  traffic,  when  moving  In  con¬ 
nection  with  the  Norfolk  and  Western  Railway  through  terminals  referred 
to  in  this  section. 

Part  1. — Effective  26  April  1943  (Reference  to  Rule  48 
Added) 

Terminals  as  follows:  Lincoln  Tidewater  Terminals, 
Sewalls  Point,  Norfolk,  Va.,  Municipal  Grain  Elevator 
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(Owned  and  Operated  by  Norfolk  and  Western  Railway), 
Norfolk,  Va. 

When  originating  at  or  destined  to  points  designated  on 
Page  13  of  tariff,  subject  to  Section  1  or  3  of  tariff,  the 
Norfolk  and  Western  Railway  will  absorb  in  the  line-haul 
rates  wharfage  charge  of  one  (1)  cent  per  one  hundred 
pounds  on  all  freight;  also  a  handling  charge  of  three  (3) 
cents  per  one  hundred  pounds  or  sixty  (60)  cents  per  ton, 
net  or  gross  as  rated,  on  freight  in  closed  cars ;  and  of  two 
(2)  cents  per  one  hundred  pounds  on  import,  inbound  inter- 
coastal,  and  inbound  coastwise  lumber  (including  other  for¬ 
est  products  taking  lumber  rates)  in  open  cars  when  stowing 
in  cars  is  required,  as  published  in  Norfolk  and  Portsmouth 
Belt  Line  Tariff  I.C.C.  No.  105  (N.  &  W.  Railway  Tariff 
C.T.  No.  100-E),  except  that  no  handling  charge  will  be 
included  on  grain  in  bulk  or  on  freight  in  tank  cars,  and 
except  as  provided  in  Rules  33, 35, 42  and  48  and  the  amount 
of  these  charges  will  be  allowed  to  the  terminal. 

When  originating  at  or  destined  to  points  designated  on 
Page  13,  of  tariff,  subject  to  Section  2  or  4  of  tariff,  the 
wharfage,  handling  and  terminal  charges  as  published  in 
Norfolk  and  Portsmouth  Belt  Line  Tariff  I.C.C.  No.  105 
(N.  &  W.  Railway  Tariff  C.T.  No.  100-E)  will  be  in  addition 
to  the  line-haul  rates  (except  as  provided  in  tariffs  lawfully 
on  file  with  the  Interstate  Commerce  Commission)  and 
except  as  provided  in  Rules  41  and  43  the  amount  of  these 
charges  will  be  allowed  to  the  terminal. 

Where  the  line-haul  rates  Oft  traffic  originating  at  or 
destined  to  points  designated  on  Page  13  of  tariff,  subject 
to  Section  2  or  4  of  tariff,  as  amended,  specifically  provide 
for  the  inclusion  of  the  wharfage,  handling  or  terminal 
charges  therein,  the  Norfolk  and  Western  Railway  will 
allow  to  the  terminal  the  wharfage  handling  or  terminal 
charges  on  such  traffic  as  published,  in  Norfolk  and  Ports¬ 
mouth  Belt  Line  Tariff  I.C.C.  No.  105  (N.  &  W.  Railway 
Tariff  C.T.  No.  100-E),  except  as  provided  in  Rules  Nos. 
41,  43  and  44,  the  charges  shown  in  those  rules  only  will  be 
allowed  the  terminal. 
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Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  13 

Part  2. — Effective  26  April  1943  (Reference  to  Rule  48 
Added) 

Terminals  as  follows:  Imperial  Tobacco  Co.,  Ltd.,  (Berk¬ 
ley  Warehouses  and  Tracks,  Norfolk,  Va. ;  Jones  Cold  Stor¬ 
age  Corporation  (East  Water  St.  Terminals),  Norfolk,  Va.; 
Lambert’s  Point  Docks,  Incorporated  (Lambert  Point  Di¬ 
vision),  Norfolk,  Va. ;  Norfolk  Warehouse  Company,  Inc., 
Norfolk,  Va. ;  Security  Warehouse  Corporation,  Norfolk, 
Va. 

When  originating  at  or  destined  to  points  on  Page  13, 
of  tariff,  as  amended,  subject  to  Section  1  or  3  of  tariff,  the 
Norfolk  and  Western  Railway  will  absorb  in  the  line-haul 
rates  wharfage  charge  of  one  (1)  cent  per  hundred  pounds 
on  all  freight;  also  a  handling  charge  of  three  (3)  cents  per 
hundred  pounds  or  sixty  (60)  cents  per  ton,  net  or  gross  as 
rated,  on  freight  in  closed  cars,  and  of  two  (2)  cents  per 
hundred  pounds  on  import,  inbound  intercoastal  and  in¬ 
bound  coastwise  lumber  (including  other  forest  products 
taking  lumber  rates),  in  open  cars  when  stowing  in  cars  is 
required,  except  that  no  handling  charge  will  be  included 
on  grain  in  bulk  or  on  freight  in  tank  cars,  and  except  as 
provided  in  Rules  33,  35,  42  and  48  and  of  the  amount  of 
these  charges  will  be  allowed  to  the  terminal. 

When  originating  at  or  destined  to  points  designated  on 
Page  13,  of  tariff,  as  amended,  subject  to  Sections  2,  4  or  7 
of  tariff,  the  wharfage,  handling  or  terminal  charges  as 
published  herein  will  be  in  addition  to  the  line-haul  rates 
(except  as  provided  in  tariffs  lawfully  on  file  with  the 
Interstate  Commerce  Commission),  and  except  as  provided 
in  Rules  41  and  43  the  amount  of  the  charges  will  be  allowed 
to  the  terminal. 

Where  the  line-haul  rates  on  traffic  originating  at  or 
destined  to  points  designated  on  Page  13,  of  tariff,  as 
amended,  subject  to  Section  2  or  4  of  tariff,  as  amended, 
specifically  provide  for  the  inclusion  of  the  wharfage,  han¬ 
dling  or  terminal  charges  therein,  the  amount  of  the  wharf¬ 
age,  handling  or  terminal  charge  specified  herein  will  be 
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allowed  to  the  terminal  except  as  provided  in  Rules  Nos. 
41,  43  and  44,  the  charges  shown  in  those  rules  only  will  be 
allowed  the  terminal. 

Exhibit  No.  4 
Witness:  Eeimbaugh 
Page  No.  14 

Rule  33.  Effective  29  October  1942. 

Handling  charges  on  leaf  tobacco  from  and  to  Richmond,  Va.,  applicable 
at  terminal  companies  named  In  Section  6. 

On  leaf  tobacco,  including  scrap  leaf  tobacco  and  sample 
leaf  tobacco  in  hogsheads,  boxes,  cases,  casks,  tierces  or 
bales,  any  quantity,  from  Richmond,  Va.,  for  export  (when 
moving  on  rates  not  subject  to  storage  in  transit  privileges) 
or  to  Richmond,  Va.,  when  imported,  loading  and  unloading 
charge  of  1.1  cents  per  100  pounds  will  be  included  in  the 
transportation  rates  applicable  on  such  traffic. 

Rule  35.  Effective  29  October  1942. 

Handling  charges  on  sugar  to  Richmond  and  South  Richmond,  Va.,  applica¬ 
ble  at  terminal  companies  named  in  Section  6. 

On  sugar,  in  bags,  barrels,  half-barrels  or  boxes,  in 
straight  or  mixed  carloads,  to  Richmond  and  South  Rich¬ 
mond,  Va.,  when  imported  or  wffien  from  the  Pacific  Coast, 
handling  charges  of  1%  cents  per  one  hundred  pounds  will 
be  included  in  the  transportation  rates  applicable  on  such 
traffic. 

Rule  41.  Effective  29  October  1942. 

Wharfage  and  handling  charges  on  books,  carloads,  from  Kingsport,  Ten¬ 
nessee,  applicable  at  terminal  companies  named  in  Section  6. 

On  Books,  not  otherwise  indexed  by  name  in  Southern 
Classification,  from  Kingsport,  Tennessee,  to  Norfolk,  Va. 
(applicable  only  on  traffic  moving  via  water  to  Texas 
points)  wharfage  and  handling  charges  of  77  cents  per  ton 
2,000  pounds  will  be  included  in  the  transportation  rate 
applicable  on  such  traffic. 

Rule.  42.  Effective  29  October  1942. 

Wharfage  and  handling  charges  on  sulphur  (brimstone)  to  Bellwood,  Va~, 
applicable  at  terminal  companies  named  in  Section  6. 

On  Sulphur  (Brimstone),  in  bulk  in  bags,  or  in  bulk,  C.L., 
minimum  weight  80,000  pounds  from  Norfolk,  Va.  to  Bell- 
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wood,  Va.,  wharfage  and  handling  charge  of  22  cents  per 
ton  of  2,000  pounds  when  loaded  in  open  top  cars  and  25 
cents  per  ton  of  2,000  pounds  when  loaded  in  closed  cars 
will  be  included  in  the  transportation  rate  applicable  on 
such  traffic. 
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Rule  43.  Effective  29  October  1942. 

Wharfage  and  handling  allowance  on  export  lumber  and  sawn  and  hewn 

timber  (other  than  pine),  also  veneer  in  packages,  C.  I*.,  moving  In  con¬ 
nection  with  the  Norfolk  and  Western  Railway. 

On  Lumber  and  Sawn  and  Hewn  Timber  (other  than 
Pine),  also  Veneer  in  packages,  shipped  in  box  cars,  when 
originating  at  the  following  stations.  (See  Rule  39): 

CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC 

RAILWAY: 

Station  No.  160,  Brannon,  Ky.,  to  Station  No.  460, 
Oakdale,  Tenn.,  inclusive; 

KENTUCKY  &  TENNESSEE  RAILWAY: 

Station  No.  10,  Hemlock,  Ky.,  to  Station  No.  65,  Bell 
Farm,  Ky.,  inclusive ; 

LOUISVILLE  AND  NASHVILLE  RAILROAD: 

Station  No.  5750,  Flanagan,  Ky.,  to  Station  No.  5885, 
Corbin,  Ky.,  inclusive; 

Station  No.  6955,  North  Winchester,  Ky.,  to  Station 
No.  7590,  Elkhorn  Mine  No.  2,  Ky.,  inclusive; 

Station  No.  8940,  Siler,  Ky.,  to  Station  No.  9195,  Dor¬ 
chester  Junction,  Va.,  inclusive; 

Station  No.  9225,  Pennsy,  Ky.,  to  Station  No.  10600, 
Fork  Ridge,  Tenn.,  inclusive; 

ONEIDA  &  WESTERN  RAILROAD  COMPANY: 

Station  No.  10,  Verdun,  Tenn.,  to  Station  No.  55, 
Jamestown,  Tenn.,  inclusive; 

TENNESSEE  RAILROAD  COMPANY: 

Station  No.  10,  Stanley  Jet.,  Tenn.,  to  Station  No.  150, 
Clinchmore,  Tenn.,  inclusive; 


422 


consigned  to  Norfolk,  Va.,  for  export  to  the  terminal  com¬ 
panies  named  in  Section  6  will  be  allowed  wharfage  and 
handling  charge  of  62  cents  per  ton  2,000  pounds. 

Rule  44.  Effective  15  January  1943. 

Wharfage  and  handling  charges  on  manufactured  tobacco,  CJL.  from  Dur¬ 
ham,  Seidsville,  Winston-Salem  or  South  Winston-Salem,  N.  C. 

Manufactured  Tobacco,  Carloads,  Viz.:  Cigarettes,  to¬ 
bacco,  with  paper  wrappers;  Tobacco,  smoking;  Tobacco, 
manufactured,  chewing,  fine  cut  plug  or  twist,  including 
cut  plug ; 
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from  Durham,  N.  C.,  Reidsville,  N.  C.,  Winston-Salem, 
N.  C.,  or  South  Winston-Salem,  N.  C.  to  Norfolk,  Va.,  for 
export,  or  intercoastal  traffic  via  Panama  Canal,  wharfage 
charge  of  1  cent  and  handling  charge  of  2  3/4  cents  per 
hundred  pounds  will  be  included  in  transportation  rate 
applicable  on  such  traffic. 

Rule  48.  Effective  26  April  1943. 

Wharfage  and  handling  charges  on  imported  fertilizer  materials  to  Rich¬ 
mond,  Va.  applicable  at  terminal  companies  named  in  Section  6. 

On  Imported  Fertilizer  Materials,  carloads,  from  Nor¬ 
folk,  Va.,  to  Richmond,  Va.,  wharfage  and  handling  charge 
of  50  cents  per  ton  of  2,000  pounds  will  be  included  in  the 
transportation  rate  applicable  on  such  traffic. 
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Statement  Showing  Basis 
fob 

Absorption  of  Wharfage,  Handling  and  Terminal  Charges 

and 

Allowances  of  Wharfage  and  Handling  Charges 

at 

Terminal  within  the  Norfolk,  Va.  Harbor  District 
Specifically  Indicated  Herein 

as  Published  in  Norfolk  Southern  Railroad  Company 

Tariff  I.C.C.  No.  A-1148  (Railroad  Tariff  F.T.D.  No.  338) 
Rule  170.  Effective  1  July  1941. 

Absorption  of  Wharfage  and  Handling  Charges  on  Import  Traffic  When 
Bates  Are  Published  to  Apply  From  Shipside.  (Applicable  Only  on  Traffic 
Destined  to  Points  South  of  Charlotte,  N.  C.,  Moving  Through  Char¬ 
lotte,  N.  C. 

When  rates  from  Norfolk,  Va.,  on  import  traffic  are  pub¬ 
lished  to  apply  from  shipside  the  Norfolk  Southern  Rail¬ 
road  Company  will  absorb  wharfage  and  handling  charges 
published  and  lawfully  on  file  with  the  Interstate  Commerce 
Commission,  necessary  to  cover  transfer  from  shipside  to 
cars,  on  traffic  for  movement  from  Norfolk,  Va.,  via  Norfolk 
Southern  Railroad  Company. 

Rule  175.  Effective  18  November  1943. 

Application  of  Wharfage,  Handling  and  Storage  Charges 
At: 

Imperial  Tobacco  Company,  Ltd.  (Berkley  Ware¬ 
houses  and  Tracks),  Norfolk,  Va. 

Jones  Cold  Storage  and  Terminal  Corporation,  (East 
Water  Street  Terminals),  Norfolk,  Va. 

Lamberts  Point  Docks,  Inc.  (Lamberts  Point  Division) 
Norfolk,  Va.  (7- A)  C-l. 

Lincoln  Tidewater  Terminals,  Inc.,  Norfolk,  Va. 
Municipal  Grain  Elevator,  Norfolk,  Va. 

Norfolk  Tidewater  Terminals,  Inc.,  At  Pinners  Point 
(Portsmouth,  Va.) 
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Norfolk  Warehouse  Company,  Inc.,  Norfolk,  Va. 

Southgate  Terminal  Corporation  (Portsmouth  Divi¬ 
sion  Terminals) 

Southgate  Terminal  Corporation  (Norfolk  Division 
Terminals)  C-2 

Buies  and  charges  as  published  in  Rule  No.  180  of  tariff 
or  as  amended  apply  at  the  Terminals  as  shown  above  and 
only  on  traffic  moving  in  connection  with  the  Norfolk  South¬ 
ern  Railway  Company. 
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Rule  180.  Effective  18  November  1943. 

Absorption  of  Wharfage  and  Handling  Charges  At : 

Imperial  Tobacco  Company,  Ltd.,  (Berkley  Ware¬ 
houses  and  Tracks),  Norfolk,  Va. 

Jones  Cold  Storage  &  Terminal  Corporation  (East 
Water  Street  Terminals),  Norfolk,  Va. 

Lamberts  Point  Docks,  Inc.  (Lamberts  Point  Division), 
Norfolk,  Va.  (7-A)  C-l 

Lincoln  Tidewater  Terminals,  Inc.,  Norfolk,  Va. 

Municipal  Grain  Elevator,  Norfolk,  Va. 

Norfolk  Tidewater  Terminals,  Inc.,  at  Pinners  Point 
(Portsmouth,  Va.) 

Norfolk  Warehouse  Company,  Inc.,  Norfolk,  Va. 

Southgate  Terminal  Corporation  (Portsmouth  Divi¬ 
sion  Terminals). 

Southgate  Terminal  Corporation  (Norfolk  Division 
Terminals).  C-2 

(a)  On  export,  import,  coastwise  and  intercoastal  traffic 
originating  at  or  destined  to  points  shown  in  Group  “C” 
Territory  of  this  tariff  (see  Rule  1),  moving  through  Char¬ 
lotte,  N.  C.,  in  connection  with  the  Norfolk  Southern  Rail¬ 
way  Company  through  the  Terminals  shown  in  this  rule 


the  charges  for  wharfage  and  handling  will  be : 

1  Wharfage  on  all  freight,  per  one  hundred 

pounds  .  1  cent 

Handling  on  all  freight,  in  closed  cars  per  one 
hundred  pounds .  3  cents 
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as  published  in  tariffs  referred  to  in  Note  1  below,  and  will 
be  included  in  the  transportation  rate  applicable  on  such 
traffic  to  and  from  Norfolk,  Va. 

(b)  On  export,  import,  coastwise  and  intercoastal  traffic 
originating  at  or  destined  to  points  other  than  those  named 
in  Group  “C”  Territory  of  this  Tariff,  (See  Rule  1), 
moving  in  connection  with  the  Norfolk  Southern  Railway 
through  the  terminals  shown  in  this  rule,  on  rates  applica¬ 
ble  to  or  from  shipside,  wharfage  and  handling  charges 
will  be  as  specifically  shown  in  the  rate  tariffs  containing 
shipside  rates,  and  in  the  absence  of  such  specific  charges, 
same  will  be  as  shown  in  tariffs  referred  to  in  Note  1 
below  and  will  be  included  in  the  transportation  rates  on 
such  traffic  to  or  from  Norfolk,  Va.  except  that  the  allow¬ 
ance  for  wharfage  or  handling  charges  shall,  in  no  case, 
exceed  four  (4)  cents  per  100  pounds. 

(c)  In  all  other  respects  the  wharfage,  handling,  storage 
and  all  other  charges  as  published  in  tariffs  referred  to 
in  Note  1  below,  will  be  in  addition  to  the  transportation 
rates  applicable  on  such  traffic  to  and  from  Norfolk,  Va. 

Note  1 — Norfolk  and  Portsmouth  Belt  Line  Railroad’s 
I.C.C.  No.  105  or  Agent  R.  H.  Hoke’s  Freight  Tariff  No. 
326-G,  I.C.C.  No.  834,  supplements  to  or  successive  issues 
thereof. 


Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  19 

Rule  185.  Effective  1  September  1943. 

Allowances  To: 

Imperial  Tobacco  Co.,  Ltd.,  (Berkley  Warehouses  and 
Tracks),  Norfolk,  Va. 

Jones  Cold  Storage  &  Terminal  Corporation  (East 
Water  Street  Terminals),  Norfolk,  Va. 

Lamberts  Point  Docks,  Inc.,  (Lamberts  Point  Divi¬ 
sion),  Norfolk,  Va.  (7-A)  C-l 
Lincoln  Tidewater  Terminals,  Inc. 

Norfolk  Tidewater  Terminals,  Inc.,  At  Pinners  Point 
(Portsmouth,  Va.) 

Norfolk  Warehouse  Company,  Inc.,  Norfolk,  Va. 
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For  the  use  of  wharves,  warehouses,  slips,  channels, 
tracks  and  approaches,  and  other  facilities  at  the  termi¬ 
nals  as  listed  in  this  rule,  and  for  other  services  rendered 
by  the  terminals  listed  in  this  rule,  as  Agent  for  the  Nor¬ 
folk  Southern  Railway  Company,  the  Norfolk  Southern 
Railway  Company  will  make  an  allowance  equal  to  the 
amount  of  charges  as  provided  in: 

Agent  R.  H.  Hoke ’s  Freight  Tariff  No.  326-G-,  I.C.C. 
No.  834,  supplements  to  or  successive  issues  thereof,  sub¬ 
ject  to  maximum  charges  provided  in  Rule  No.  180  to  the 
terminals  as  listed  in  this  rule,  except  charges  for  stor¬ 
age  when  held  in  cars,  which  charges  accrue  to  the  Nor¬ 
folk  Southern  Railway  Company. 

C-l — Lamberts  Point  Docks,  Inc.,  (Sewalls  Point  Divi¬ 
sion),  Norfolk,  Va.,  formerly  shown  in  this  Rule  is  hereby 
CANCELLED.  See  Lincoln  Tidewater  Terminals,  Inc. 

C-2 — Transport,  Trading  and  Terminal  Corporation,  for¬ 
merly  shown  in  this  Rule  is  hereby  CANCELLED.  No 
longer  in  operation. 

(7-A) — REISSUED  from  Supplement  No.  7,  effective 
April  10, 1942. 
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Statement  Showing  Basis 
Fob 

Absorption  of  Wharfage  and  Handling  Charges 
At  Terminals  in  Norfolk,  Va.,  Specifically  Indicated 
Herein  as  Published  in  the  Pennsylvania 
Railroad  Company  Tariff  I.C.C.  No.  2613 

(Railroad  Tariff  No.  1378-H) 

Item  305 — Effective  1  December  1942 

Transport,  Trading  and  Terminal  Corporation. 

Any  charge  of  the  Norfolk  &  Portsmouth  Belt  Line  Rail¬ 
road  Company  for  wharfage,  storage,  loading,  unloading, 
handling,  transferring,  or  any  service  whatever  at  the 
Transport,  Trading  and  Terminal  Corporation,  as  per  Nor¬ 
folk  &  Portsmouth  Belt  Line  Railroad  Company  Tariff 
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6-J,  I.C.C.  105,  will  be  in  addition  to  the  rate  to  or  from 
Norfolk,  Va.,  except  that  on  export,  import,  coastwise  and 
intercoastal  traffic,  any  quantity,  on  which  the  freight  rate 
is  not  less  than  10  cents  per  100  pounds,  or  $2.00  per  ton, 
wharfage  charge  of  1  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds  or  60  cents 
per  ton,  will  be  included  in  the  freight  rate  to  or  from  Nor¬ 
folk,  Va.,  with  the  following  exceptions  (as  per  Items  375, 
380  and  385). 

Item  310 — Effective  1  December  1942 

Lincoln  Tidewater  Terminals,  Inc. 

Any  charge  of  the  Norfolk  and  Portsmouth  Belt  Line 
Railroad  Company  for  wharfage,  storage,  loading,  unload¬ 
ing,  handling,  transferring,  or  any  service  whatever  at  the 
Lincoln  Tidewater  Terminals,  Inc.  as  per  Norfolk  and 
Portsmouth  Belt  Line  Railroad  Company’s  Tariff  6-J, 
I.C.C.  105,  will  be  in  addition  to  the  rate  to  or  from  Nor¬ 
folk,  Va.,  except  that  on  export,  import,  coastwise  and  in- 
tercoastal  traffic,  any  quantity,  on  which  the  freight  rate 
is  not  less  than  10  cents  per  100  pounds,  or  $2.00  per  ton, 
wharfage  charge  of  1  cent  per  100  pounds,  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  or  60  cents 
per  ton,  will  be  included  in  the  freight  rate  to  or  from 
Norfolk,  Va.,  except  as  provided  in  Items  380  and  385. 
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Item  365 — Effective  1  December  1942 

Lambert’s  Point  Dock,  Inc. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic,  any 
quantity  which  pays  the  Pennsylvania  Railroad  Company 
and  its  connections  10  cents  per  100  pounds,  or  over,  or 
$2.00  per  ton,  or  over,  wharfage  charge  of  one  cent  per  100 
pounds  and  handling  charge  not  to  exceed  3  cents  per  100 
pounds,  or  60  cents  per  ton,  will  be  included  in  the  freight 
rate  to  or  from  Norfolk,  Va.,  except  as  provided  in  Items 
375, 380  and  385. 
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Item  375 — Effective  1  December  1942 

Absorption  of  Wharfage  and  Handling  Charges. 

(1)  (a) — Handling  Charges  will  not  be  absorbed  on 
freight  in  open  cars,  except  on  lumber,  of  all  kinds  (includ¬ 
ing  wooden  logs,  wooden  poles,  wooden  ties  and  wooden 
piling),  carloads  (see  paragraph  (b)). 

(b)  When  stowing  in  open  cars  is  required,  handling 
charge  of  y2  cents  per  100  pounds  or  10  cents  per  2000 
pounds  will  be  absorbed  on  lumber,  all  kinds  (including 
wooden  logs,  wooden  poles,  wooden  ties  and  wooden  piling), 
carloads,  loaded  on  open  cars  at  the  Lamberts  Point  Termi¬ 
nals  (Norfolk  &  Western  Railway  Company  Piers),  Lam¬ 
berts  Point  Docks,  Inc. 

Item  380 — Effective  1  December  1942 

Absorption  of  Wharfage  and  Handling  Charges. 

(2)  Wharfage  and/or  handling  charges  will  not  be  ab¬ 
sorbed  on  freight  accorded  lighterage,  or  on  grain  or  any 
other  inbound  or  outbound  traffic  milled,  mixed,  malted  or 
stored  in  transit  at  the  Transport,  Trading  and  Terminal 
Corporation;  Lambert’s  Point  Docks,  Inc.,  Lincoln  Tide¬ 
water  Terminals,  Inc.,  Norfolk  Warehouse  Company,  Inc., 
H.  B.  Rogers,  Inc.  (Norfolk  Division  Terminals) ;  Security 
Warehouse  Corporation ;  Imperial  Tobacco  Company  Ltd., 
(Berkley  Warehouse  and  Tracks) ;  Norfolk  Southern  Rail¬ 
road  Company,  Berkley  Terminals;  Jones  Cold  Storage 
and  Terminal  Corp.  (East  Water  Street  Terminals) ;  Lam¬ 
bert’s  Point  Terminals  (Norfolk  &  Western  Railway  Com¬ 
pany  Piers),  Norfolk,  Va.;  H.  B.  Rogers,  Inc.  (Portsmouth 
Division  Terminals) ;  Pier  No.  1,  Pinners  Point  Terminal, 
Portsmouth,  Va.,  Norfolk  Tidewater  Terminals,  Inc.,  Pin¬ 
ners  Point  (Portsmouth),  Va. 
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Item  385 — Effective  1  December  1942 

Absorption  of  Wharfage  and  Handling  Charges. 

In  all  other  respects  on  export,  import,  intercoastal  and 
coastwise  traffic  the  wharfage,  handling,  storage  and/or 
other  charges  applicable  at  the  Transport,  Trading  and 
Terminal  Corporation;  Lambert’s  Point  Docks,  Inc.,  Lin¬ 
coln  Tidewater  Terminals,  Inc.,  Norfolk  Warehouse  Com- 
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pany,  Inc.,  H.  B.  Rogers,  Inc.,  (Norfolk  Division  Terminals) 
Security  Warehouse  Corporation;  Imperial  Tobacco  Com¬ 
pany,  Ltd.;  (Berkley  Warehouses  and  Tracks);  Norfolk 
Southern  Railroad  Company,  Berkley  Terminals;  Jones 
Cold  Storage  and  Terminal  Corporation,  (East  Water 
Street  Terminal) ;  Lambert’s  Point  Terminals,  (Norfolk  & 
Western  Railway  Company  Piers),  Norfolk,  Va.,  H.  B. 
Rogers,  Inc.,  (Portsmouth  Division  Terminals),  Pier  No.  1; 
Pinners  Point  Terminal,  Portsmouth,  Va.,  and  Norfolk 
Tidewater  Terminals,  Inc.,  Pinners  Point  (Portsmouth), 
Va.,  will  be  in  addition  to  the  rate  to  and  from  Norfolk,  Va., 
or  Portsmouth,  Va.,  as  the  case  may  be  published  in  tariffs 
lawfully  on  file  with  the  Interstate  Commerce  Commission. 
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Exhibit 

Showing  Initial  Publication 
Authorizing  Absorption  of  Wharfage  and  Handling  .by 
The  Predecessor  Company  of  the  Pennsylvania  Railroad 

ICC  No.  3328 

No  supplement  to  this  tariff  will  be  issued  except  for 
the  purpose  of  cancelling  the  tariff. 

New  York,  Philadelphia  and  Norfolk  Railroad  Company 

Joint  Freight  Tariff 
of 

Absorptions 

of 

Wharfage,  Handling  and  Storage  Charges 

at 

Municipal  Terminals 
Norfolk,  Va. 

Any  charge  of  the  Norfolk  &  Portsmouth  Belt  Line  Rail¬ 
road  Company  for  wharfage,  storage,  unloading,  handling, 
transferring  or  any  service  whatever,  at  the  Municipal 
Piers  or  adjacent  warehouses,  Army  Supply  Base,  as  per 
Norfolk  &  Portsmouth  Belt  Line  Railroad  Company’s  Tar¬ 
iff  I.C.C.  No.  57,  supplements  thereto  and  reissues  thereof, 
will  be  in  addition  to  the  rate  to  or  from  Norfolk,  Va.,  ex¬ 
cept  that  on  export  and  import  traffic,  in  carloads,  originat- 
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ing  at  or  destined  to  Trunk  Line  Western  Termini  Points 
(Note  1)  and  points  west  thereof,  (except  points  in  the 
south  and  southwest  routing  via  Potomac  Transfer,  Va., 
Hagerstown  Transfer,  Md.,  and  Richmond,  Va.),  the 
freight  rate  to  and  from  Norfolk,  Va.,  will  include  wharf¬ 
age  of  1  cent  per  100  pounds,  and  handling  charge  of  3 
cents  per  100  pounds,  or  60  cents  per  ton,  net  or  gross, 
as  rated,  except  that  the  handling  charge  will  not  be  in¬ 
cluded  on  freight  in  open-top  cars. 

Note  1. — The  Trunk  Line  Western  Termini  referred  to 
are  as  follows:  Suspension  Bridge,  N.  Y.;  Niagara  Falls, 
N.  Y. ;  Tonawanda,  N.  Y. ;  Black  Rock,  N.  Y. ;  Buffalo,  N.  Y. ; 
East  Buffalo,  N.  Y.;  Buffalo  Junction,  N.  Y.;  Dunkirk, 
N.  Y. ;  Salamanca,  N.  Y. ;  Erie,  Pa. ;  Pittsburgh,  Pa. ;  Alle¬ 
gheny,  Pa. ;  Bellaire,  Ohio ;  Wheeling,  W.  Va. ;  Parkersburg, 
W.  Va.;  Point  Pleasant,  W.  Va.;  Kenova,  W.  Va. 

The  switching  charge  of  the  Norfolk  &  Portsmouth  Belt 
Line  Railroad  Company  are  absorbed,  as  per  New  York, 
Philadelphia  and  Norfolk  Railroad  Company  Tariff  I.C.C. 
No.  3329. 

Issued  Norfolk,  Va.,  April  8,  1921.  Effective  April  15, 
1921.  Issued  on  five  days’  notice,  under  special  permis¬ 
sion  of  the  Interstate  Commerce  Commission,  No.  52468, 
of  April  4,  1921. 
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By 

Randolph  B.  Cooke, 

Division  Freight  Agent, 


J.  B.  Large, 

Freight  Traffic  Manager, 
Eastern  Region, 
Philadelphia,  Pa. 

E.  P.  Bates, 

Ass’t  Frt.  Trf.  Mgr., 
Eastern  Region, 
Philadelphia,  Pa. 


Norfolk,  Va. 

Guy  S.  McCabe, 

•  General  Freight  Agent 
Eastern  Region, 
Philadelphia,  Pa. 

R.  R.  Blydenburgh, 

Ass’t  Gen.  Freight  Agent, 
Eastern  Region, 
Philadelphia,  Pa. 


Agents  Index  No.  54 
500 

(File  193-H-5) 
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Statement  Showing  Basis 
Foe 

Absorption  of  Wharfage  and  Handling  Charges 
At  Norfolk,  Va. 

As  Published  in  Seaboard  Air  Line 
Railway  Company  Tariff  I.C.C.  No.  2915 
(Railroad  Tariff  No.  34-E) 

Item  60 — Effective  25  July  1943 

Wharfage  and  Handling  Charges  at  Charleston,  S.  C., 
Fernandina,  Fla.,  Jacksonville,  Fla.,  Norfolk,  Va.,  Ports¬ 
mouth,  Va.,  Richmond,  Va.  (Richmond  Waterfront  Termi¬ 
nals,  Inc.,  Only)  and  Savannah,  Ga.  on  Coastwise  Traffic. 

(a)  In  the  absence  of  through  rates,  or  specific  rates  on 
coastwise  traffic  moving  via  the  Seaboard  Air  Line  Rail¬ 
way  to  Charleston,  S.  C.,  Fernandina,  Fla.,  Jacksonville, 
Fla.,  Norfolk,  Va.,  Portsmouth,  Va.,  and  Savannah,  Ga. 
The  Inland  Domestic  Rates  (see  Exceptions  below)  will 
apply  to  shipside  (see  Notes  1  and  2  of  this  Item)  when 
originating  at  points  in  the  following  States:  Arizona, 
Arkansas,  California,  Colorado,  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas,  Louisiana  (west  of  Mississippi  River),  Mich¬ 
igan,  Minnesota,  Missouri,  Montana,  Nebraska,  Nevada, 
New  Mexico,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  Penn¬ 
sylvania,  South  Dakota,  Texas,  Utah,  Washington,  West 
Virginia,  Wisconsin,  Wyoming;  also  Ashland,  Ky.;  Cat- 
lettsburg,  Ky.;  Covington,  Ky.;  Fort  Thomas,  Ky.;  Hen¬ 
derson,  Ky. ;  Louisville,  Ky. ;  Ludlow,  Ky. ;  Maysville,  Ky. ; 
Memphis,  Tenn.;  Newport,  Ky.;  Owensboro,  Ky.;  Padu¬ 
cah,  Ky. 

(b)  Except  as  provided  in  Paragraph  (a),  where  rates 
are  not  applicable  to  shipside,  wharfage  and  handling 
charges  published  in  Agent  R.  H.  Hoke  I.C.C.  No.  834,  Port 
Charges  Tariff  326-G,  Seaboard  Air  Line  Railway  Tariff 
S.  L.  No.  2869,  Station  Tariff  File  No.  40(a),  will  be  added 
to  cover  delivery  to  shipside  at  Charleston,  S.  C.,  Feman- 
dina,  Fla.,  Jacksonville,  Fla.,  Norfolk,  Va.,  Portsmouth, 
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Va.,  Richmond,  Va.  (Richmond  Waterfront  Terminals,  Inc., 
only),  and  Savannah,  Ga. 

(c)  Under  the  application  of  shipside  rates,  rail  lines  will 
mate  no  allowance  or  payment  for  transferring  freight 
directly  between  ships  and  open  top  cars  by  ship’s  tackle, 
ship’s  stevedore  or  ship’s  contract  labor,  alone  or  in  con¬ 
junction  with  mechanical  or  other  facilities. 

i 

Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  25 

Note  1. — Provisions  of  Paragraph  (a)  only  apply  when 
the  haul  from  the  points  embraced  within  the  territory 
outlined  in  Paragraph  (a)  to  Charleston,  S.  C.,  Fernan- 
dina,  Fla.,  Jacksonville,  Fla.,  Norfolk,  Va.,  Portsmouth, 
Va.,  and  Savannah,  Ga.,  is  via  the  Seaboard  Air  Line  Rail¬ 
way  as  port  destination  carrier. 

Note  2. — The  provisions  of  this  Item  will  not  apply  on 
cotton  and  cotton  linters,  lumber  and  articles  taking  same 
rates  or  arbitraries  higher. 
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Lumber,  Poles,  Ties  and  Piling.  (See  Note  D,  of  this  item) 
Pig  Iron.  (Except  as  provided  in  Commodity  Group  No.  0] 
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Exhibit  No.  4 
Witness:  Humbaugh 
Page  No.  29 

Item  45 — Effective  15  November  1942 

Table  of  Wharfage,  Handling  or  Terminal  Charges.  (Applicable  at  Norfolk, 
Pinners  Point,  Portsmouth  and  West  Norfolk,  Va.) 

Except  where  tariffs  lawfully  on  file  with  Interstate  Com¬ 
merce  Commission  or  Virginia  State  Corporation  Commis¬ 
sion  specifically  provide  otherwise,  the  wharfage,  handling 
or  terminal  charges  shown  in  this  Table  will  apply  and  be 
in  addition  to  the  transportation  charges. 

Applicable  on  Coastwise,  Export  and  Import  Traffic  from 
or  to  the  following  points,  viz. : 

Applicable  on  coastwise,  export  and  import  traffic  from 
or  to  points  designated  in  Group  2,  Item  1  herein,  and 
Southern  Railway  stations  Alexandria,  Va.  (Index  15) 
to  Winesap,  Va.  (Index  315),  inclusive  (See  Note  A  of 
this  Item). 

For  list  of  stations  (and  Station  Index  numbers  in  con¬ 
nection  therewith),  see  Agent  A.  P.  Leland’s  I.C.C.  No 
A-22,  Official  List  of  Open  and  Prepay  Stations  No.  57, 
supplements  thereto  or  reissues  thereof. 


Cotton,  per  100  pounds .  2%  cents 

Live  Stock,  per  100  pounds .  3%  cents 


Lumber  and  other  Forest  Products  taking 
Lumber  rates  as  per  tariff  applicable 
from  points  of  origin  of  the  traffic,  law¬ 
fully  on  file  with  the  Interstate  Commerce 
Commission  and  Virginia  Stafe  Corpora¬ 
tion  Commission,  per  100  pounds  (See 

Note  B  of  this  Item)  .  1%  cents 

Lumber,  Logs,  Poles,  Ties  and  Piling  (See 

Note  B  of  this  Item)  .  3  cents 

Pig  Iron,  per  ton  2,240  pounds .  14  cents 

All  other  freight,  per  100  pounds  (See 

Note  C  of  this  Item)  .  1  cent 

Note  A — Stations  on  Southern  Railway  Alexandria,  Va. 
(Index  15)  to  "Winesap,  Va.  (Index  315),  inclusive,  are  in¬ 
cluded  in  this  Table  only  on  export  shipments  of  apples,  in 
carloads. 


437 


Note  B — In  addition  to  the  above  wharfage,  handling  or 
terminal  charges,  the  following  charges  will  be  assessed:  ' 

(a)  On  lumber,  all  kinds  (including  logs,  wooden  poles, 
wooden  ties  and  wooden  piling),  paying  rate  in  excess  of 
nine  and  one-half  (9^)  cents  per  100  pounds  or  one  hun¬ 
dred  and  eighty-nine  (189)  cents  per  2,000  pounds,  a  charge 
of  thirty-nine  (39)  cents  per  2,000  pounds  for  loading  on 
open  cars  and  eighty- three  (83)  cents  per  2,000  pounds  for 
loading  into  box  cars  when  the  service  is  performed  by  or 
for  account  of  the  Southern  Railway  will  be  assessed  in 
addition  to  the  freight  charge,  which  charge  will  accrue  to 
the  Southern  Railway,  whether  handled  direct  from  vessels 
to  cars,  or  from  piers  to  cars,  or  received  from  vessels  by 
lighters  or  car  floats,  or  received  from  intermediate  storage. 


Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  30 

(b)  On  lumber  all  kinds  (including  logs,  wooden  poles, 
wooden  ties  and  wooden  piling),  paying  rate  of  less  than 
nine  and  one-half  (9^)  cents  per  100  pounds,  or  one  hun¬ 
dred  and  eighty-nine  (189)  cents  per  2,000  pounds,  a  charge 
of  fifty-five  (55)  cents  per  2,000  pounds  (See  paragraph  c) 
for  loading  on  open  cars  or  eighty-three  (83)  cents  per 
2,000  pounds  for  loading  into  box  cars,  when  the  service 
is  performed  by  or  for  account  of  the  Southern  Railway 
will  be  assessed  in  addition  to  the  freight  charge  which 
charge  will  accrue  to  the  Southern  Railway,  whether  han¬ 
dled  direct  from  vessels  to  cars,  or  from  piers  to  cars,  or 
received  from  vessels  by  lighters  or  car  floats,  or  received 
from  intermediate  storage. 

(c)  The  combined  freight  and  loading  charges  not  to 
exceed  12  cents  per  100  pounds  or  237  cents  per  2,000 
pounds  for  loading  on  open  cars. 

Note  C — On  shipments  of  apples,  carloads,  for  export, 
originating  at  stations  on  Southern  Railway  Alexandria, 
Va.  (Index  15)  to  Winesap,  Va.  (Index  315),  inclusive,  the 
current  rates  to  Norfolk  will  include  the  export  terminal 
charge  of  one  (1)  cent  per  100  pounds. 


438 


Item  60 — Effective  15  November  1942. 

Wharfage  and  Handling  Charges  on  Coastwise  Traffic  at  Brunswick,  Ga., 
Charleston,  S.  C.,  Chickasaw,  Ala.,  Jacksonville,  Fla.,  Mobile,  Ala.,  New¬ 
port  News,  Va.,  Norfolk,  Va-,  Pinners  Point,  Va.,  Portsmouth,  Va.,  Sa¬ 
vannah,  Ga.,  West  Norfolk,  Va.  and  West  Point,  Va. 

Absorption  of  Wharfage  and  Handling  Charges  on  Traf¬ 
fic  Delivered  to  Steamships  at  Port. 

(a)  In  the  absence  of  through  rates,  or  specific  rates  on 
coastwise  traffic  via  the  Southern  Railway  to  Brunswick, 
Ga.,  Charleston,  S.  C.,  Chickasaw,  Ala.,  Jacksonville,  Fla., 
Mobile,  Ala.,  Norfolk,  Va.,  Pinners  Point,  Va.,  Portsmouth, 
Va.,  Savannah,  Ga.,  West  Norfolk,  Va.,  and  West  Point, 
Va.  (See  Exceptions  of  this  Item),  inland  domestic  rates 
will  apply  to  shipside  (see  Note  A  of  this  Item)  when 
originating  at  points  in  the  following  states:  Arizona, 
Arkansas,  California,  Colorado,  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas,  Louisiana  (West  of  Mississippi  River),  Mich¬ 
igan,  Minnesota,  Missouri,  Montana,  Nebraska,  Nevada, 
New  Mexico,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  Penn¬ 
sylvania,  South  Dakota,  Texas,  Utah,  Washington,  West 
Virginia,  Wisconsin,  Wyoming;  also:  Ashland,  Ky.;  Cat- 
lettsburg,  Ky.;  Covington,  Ky.;  Fort  Thomas,  Ky.;  Hen¬ 
derson,  Ky. ;  Louisville,  Ky. ;  Ludlow,  Ky. ;  Maysville,  Ky. ; 
Memphis,  Tenn.;  Newport,  Ky.;  Owensboro,  Ky.;  Padu¬ 
cah,  Ky. 
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(b)  Except  as  provided  in  paragraph  (a)  where  rates 
are  not  applicable  to  shipside,  wharfage  and  handling 
charges  shown  in  Agent  R.  H.  Hoke’s  I.C.C.  No.  654  (Port 
Charges  Tariff  326-F),  supplements  thereto,  or  reissues 
thereof,  will  be  added  to  cover  delivery  to  shipside  at 
Brunswick,  Ga.,  Charleston,  S.  C.,  Chickasaw,  Ala.,  Jack¬ 
sonville,  Fla.,  Mobile,  Ala.,  Norfolk,  Va.,  Pinners  Point, 
Va.,  Portsmouth,  Va.,  Savannah,  Ga.,  West  Norfolk,  Va., 
and  West  Point,  Va. 

Note  A:  The  provisions  of  paragraph  (a)  only  apply 
when  the  haul  from  the  points  shown  in  paragraph  (a),  to 
the  port,  is  via  these  lines.  ■ 
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EXCEPTIONS 

The  provisions  of  this  Item  will  not  apply  on: 

Cotton  and  Cotton  Linters,  Lumber  and  Articles  taking 
same  rates  or  arbitraries  higher,  rates  apply  to  shipside 
only  when  so  specifically  published  in  the  tariffs  publishing 
the  rates  otherwise  wharfage  and  handling  charges  as 
provided  in  Agent  R.  H.  Hoke’s  I.C.C.  No.  654  (Port 
Charges  Tariff  326-F),  supplements  thereto  or  reissues 
thereof,  will  be  in  addition  to  the  through  rate. 

Grain  and  Grain  Products  handled  through  elevators  at 
Chickasaw,  Ala,  or  the  Port  of  Mobile,  Ala.,  for  coastwise 
movement  the  elevator  charges  will  be  in  addition  to  the 
rates  for  transportation  of  the  grain  and  grain  products 
to  Chickasaw,  Ala.,  or  Mobile,  Ala. 

Coastwise  shipments  of  fertilizer  and  fertilizer  materials, 
as  described  in  Agent  R.  H.  Hoke’s  Tariff  392-C  I.C.C.  No. 
636,  supplements  thereto  or  successive  issues  thereof. 

Exhibit  No.  4 
Witness:  Heimbaugh 
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Item  80 — Effective  15  November  1942 

Absorption  of  Wharfage  and  Handling  Charges  at  Nor¬ 
folk,  Va.  on  Traffic  Moving  Through: 

Lincoln  Tidewater  Terminals,  Incorporated. 

Transport  Trading  &  Terminal  Corporation. 

Southgate  Terminals  (Portsmouth  Division). 

(a)  On  export,  import  and  coastwise  traffic  originating 
at  or  destined  to  points  shown  in  Territorial  Group  1,  page 
4,  moving  in  connection  with  the  Southern  Railway  through 
the  terminals  listed  above,  a  wharfage  charge  of  1  (one) 
cent  per  hundred  pounds  on  all  freight  and  a  loading  or 
unloading  charge  of  3  (three)  cents  per  hundred  pounds  on 
all  freight  in  closed  cars,  as  published  in  Norfolk  and  Ports¬ 
mouth  Belt  Railroad  Company’s  I.C.C.  No.  105,  supple¬ 
ments  thereto  or  successive  issues  thereof,  will  be  included 
in  the  transportation  rate  applicable  on  such  traffic  to  or 
from  Norfolk,  Va. 

(b)  On  export,  import  and  coastwise  traffic  originating 
at  or  destined  to  points  other  than  those  named  in  Terri- 
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torial  Group  1,  page  4,  moving  in  connection  with  the  South¬ 
ern  Railway  through  the  terminals  listed  above,  on  rates 
applicable  to  or  from  shipside,  the  wharfage  and  handling 
charges  as  published  in  Norfolk  and  Portsmouth  Belt  Rail¬ 
road  Company’s  I.C.C.  No.  105,  supplements  thereto  or 
successive  issues  thereof,  will  be  included  in  the  transpor¬ 
tation  rate  on  such  traffic  to  or  from  Norfolk,  Va.,  except 
that  the  allowance  for  wharfage  or  handling  shall  in  no 
case  exceed  4  (four)  cents  per  hundred  pounds. 

(c)  In  all  other  respects  the  wharfage,  handling,  storage 
and  all  other  charges  as  published  in  Norfolk  and  Ports¬ 
mouth  Belt  Railroad  Company’s  I.C.C.  No.  105,  supple¬ 
ments  thereto  or  successive  issues  thereof,  will  be  in  addi¬ 
tion  to  the  transportation  rate  applicable  on  such  traffic  to 
or  from  Norfolk,  Va. 
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Item  85 — Effective  15  November  1942 

Absorption  of  Wharfage  and  Handling  Charges  at  Nor¬ 
folk,  Va.  on  Traffic  Moving  Through: 

Imperial  Tobacco  Company’s  Berkley  Terminals. 

Jones  Cold  Storage  Corporation.. 

Lambert ’s  Point  Docks,  Incorporated. 

Norfolk  Tidewater  Terminals,  Incorporated. 

Norfolk  Warehouse  Company,  Incorporated. 

Security  Warehouse  Corporation. 

(a)  On  export,  import  and  coastwise  traffic  originating  at 
or  destined  to  points  shown  in  Territorial  Group  1,  page  4, 
moving  in  connection  with  the  Southern  Railway  through 
the  terminal  listed  above,  a  wharfage  charge  of  1  cent  per 
hundred  pounds  on  all  freight  and  a  loading  or  unloading 
charge  of  3  cents  per  hundred  pounds  on  all  freight  in 
closed  cars,  as  published  in  Agent  R.  H.  Hoke’s  I.C.C.  No. 
654  (Port  Charges  Tariff  326-F),  supplements  thereto  or 
successive  issues  thereof,  will  be  included  in  the  transporta¬ 
tion  rate  applicable  on  such  traffic  to  or  from  Norfolk,  Va. 

(b)  On  export,  import  and  coastwise  traffic  originating  at 
or  destined  to  points  other  than  those  named  in  Territorial 
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Group  1,  page  4,  moving  in  connection  with  the  Southern 
Railway  Company  through  the  terminals  listed  above,  on 
rates  applicable  to  or  from  shipside,  the  wharfage  and 
handling  charges  as  published  in  Agent  R.  H.  Hoke’s  I.C.C. 
No.  654  (Port  Charges  Tariff  326-F),  supplements  thereto 
or  successive  issues  thereof,  will  be  included  in  the  trans¬ 
portation  rate  on  such  traffic  to  or  from  Norfolk,  Va.,  except 
that  the  allowance  for  wharfage  and  handling  shall  in  no 
case  exceed  4  cents  per  hundred  pounds  and  except,  further 
that  the  allowance  on  apples,  carloads,  from  Southern  Rail¬ 
way  stations  Alexandria,  Va.  (Index  15)  to  Winesap,  Va. 
(Index  315)  inclusive,  of  Agent  A.  P.  Leland’s  I.C.C.  No. 
A-22  (Official  List  of  Open  and  Prepay  Stations  No.  57), 
supplements  thereto  or  successive  issues  thereof,  shall  not 
exceed  1  cent  per  hundred  pounds. 

(c)  In  all  other  respects  the  wharfage,  handling,  storage 
and  all  other  charges  as  published  in  Agent  R.  H.  Hoke’s 
I.C.C.  No.  654  (Port  Charges  Tariff  326-F),  supplements 
thereto  or  successive  issues  thereof,  will  be  in  addition  to 
the  transportation  rates  applicable  on  such  traffic  to  or  from 
Norfolk,  Va. 
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Statement  Showing  Basis 
foe 

Absorption  of  Wharfage,  Handling  and  Terminal  Charges 

at 

Terminals  Within  the  Norfolk,  Va.,  Harbor  District 
Specifically  Indicated  Herein 
As  Published  in 

The  Virginian  Railway  Company  Tariff  I.C.C.  No.  2196 
(Railroad  Tariff  No.  1813-K) 

Item  1700.  Effective  as  amended  10  April  1942 

At  Lincoln  Tidewater  Terminals,  Inc.,  Transport  Trad¬ 
ing  &  Terminal  Corporation  or  Southgate  Terminal  Corpo¬ 
ration  (Portsmouth  Division  Terminals). 

Wharfage,  handling  and  terminal  charges,  as  published 
in  Norfolk  and  Portsmouth  Belt  Line  Railroad  Tariff  No. 
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6-J,  I.C.C.  No.  105  will  be  included  in  the  transportation 
rates  applicable  to  or  from  Norfolk,  Va.,  on  the  following 
traffic  moving  in  connection  with  the  Virginian  Railway 
through  the  above  terminals : 

(a)  Export,  import,  intercoastal  and  coastwise  shipments, 
regardless  of  weight,  originating  at,  or  destined  to  points 
taking  Groups  C  and  D,  except  as  provided  in  Notes  A  and 
B,  below. 

(b)  Export  carload  shipments  of  Apples  originating  on 
the  Virginian  Railway. 

Except  as  otherwise  provided  above  and  in  tariffs  law¬ 
fully  on  file  with  the  Interstate  Commerce  Commission,  the 
wharfage,  handling,  storage  or  other  charges  published  in 
Norfolk  and  Portsmouth  Belt  Line  Railroad  Tariff  No.  6-J, 
I.C.C.  No.  105,  will  be  in  addition  to  the  transportation  rates 
on  such  traffic  to  or  from  Norfolk,  Va. 
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Effective  10  April  1942,  Supplement  7  amended  this  tariff 
as  follows : 

CHANGE  IN  NAME  OF  TERMINAL  OPERATORS 

Wherever  the  Terminal  Operator  shown  in  Column  1, 
below,  appears  in  Tariff,  as  amended,  it  is  hereby  changed 
to  read  as  shown  in  Column  2,  below : 


COLUMN  1 

COLUMN  2 

Now  Reads 

Change  to  Read 

Lambert’s  Point  Docks,  Inc., 

(Se walls  Point  Division) 
Norfolk,  Virginia 

Lincoln  Tidewater  Terminals,  Inc. 
Norfolk,  Virginia 

Item  1730.  Effective  30  April  1941. 

At  Lambert’s  Point  Docks,  Inc.  (Lambert  Point  Division) 
or  Norfolk  and  Western  Railway  Lambert  Point  or  Norfolk 
Terminals. 

Wharfage  and  handling  charges  of  not  to  exceed  four  (4) 
cents  per  hundred  pounds  on  all  freight  as  published  in 
Norfolk  and  Western  Railway  Tariff  G.  F.  No.  23-E,  I.C.C. 
No.  9101,  will  be  included  in  the  transportation  rates  ap¬ 
plicable  to  or  from  Norfolk,  Va.,  on  the  following  traffic 


moving  in  connection  with  the  Virginian  Railway  through 
above  terminals : 

(a)  Export,  import,  intercoastal  and  coastwise  shipments, 
regardless  of  weight,  originating  at,  or  destined  to  points 
taking  Groups  C  and  D,  except  as  provided  in  Notes  A  and 
D,  below. 

(b)  Export  carload  shipments  of  Apples  originating  on 
the  Virginian  Railway. 

Except  as  otherwise  provided  above  and  in  tariffs  law¬ 
fully  on  file  with  the  Interstate  Commerce  Commission,  the 
wharfage,  handling,  storage  or  other  charges  published  in 
Norfolk  and  Western  Railway  Tariff  G.  F.  No.  23-E,  LC.C. 
No.  9101,  will  be  in  addition  to  the  transportation  rates 
applicable  on  such  traffic  to  or  from  Norfolk,  Va. 
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Explanation  of  notes  referred  to  above : 

Note  A — The  above  wharfage  and  handling  charges  will 
not  be  included  in  the  transportation  rate  on  imported 
shipments  of  newsprint  paper  when  moving  from  the  port 
to  destinations  to  which  domestic  rates  are  named  in  Agent 
F.  D.  Miller's  Tariff  718-B,  LC.C.  518,  and  to  destinations 
taking  same  rates  as  named  in  Agent  F.  D.  Miller's  (Pope 
Series)  Southern  Group  Basis  Tariff  700- A,  LC.C.  200. 

Note  B — The  loading  charges  on  lumber,  logs,  wooden 
poles,  wooden  ties  and  wooden  piling,  published  in  Note  C, 
Item  910,  Norfolk  and  Portsmouth  Belt  Line  Railroad  Tar¬ 
iff  6-J,  I.C.C.  105,  will  not  be  included  in  the  transportation 
rate,  but  will  be  in  addition. 

Note  I) — The  loading  charges  on  lumber,  logs,  wooden 
poles,  wooden  ties  and  wooden  piling,  published  in  Note  A 
of  Section  9  to  Norfolk  and  Western  Railway  Tariff  GF- 
23-E,  I.C.C.  9101,  will  not  be  included  in  the  transportation 
rate,  but  will  be  in  addition. 
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Statement  Showing  Basis 
fob 

Allowances  to  the  Lincoln  Tidewater  Terminals, 

Incorporated 

and/or  Transport  Trading  &  Terminal  Corporation 

At  Norfolk,  Va. 

As  Published  in  Norfolk  and  Portsmouth  Belt  Line 

Bailroad  Company 

Tariff  I.C.C.  No.  105  (Bailroad  Tariff  No.  6-J) 

Item  No.  100-B.  Effective  8  June  1942 

For  the  use  of  wharves,  warehouses,  slips,  channels, 
tracks  and  approaches  and  other  facilities  at  the  Lincoln 
Tidewater  Terminals,  Incorporated  and/or  Transport, 
Trading  &  Terminal  Corporation,  Norfolk,  Virginia,  and 
for  other  services  rendered  by  the  Lincoln  Tidewater  Ter¬ 
minals,  Incorporated  and/or  Transport  Trading  &  Terminal 
Corporation,  as  Agent  for  Norfolk  and  Portsmouth  Belt 
Line  Bailroad  Company,  the  Norfolk  and  Portsmouth  Belt 
Line  Bailroad  makes  an  allowance,  equal  in  the  amount  of 
charges  provided  in  this  tariff,  or  as  amended,  to  the  Lin¬ 
coln  Tidewater  Terminals,  Incorporated  and/or  Transport 
Trading  &  Terminal  Corporation,  except  on  Import  and  In¬ 
bound  Coastwise  Lumber,  Wooden  Poles,  Wooden  Piling 
and  Wooden  Ties,  carloads,  to  points  in  Group  “B”  (see 
page  10  of  tariff,  or  as  amended),  the  Lincoln  Tidewater 
Terminals,  Incorporated  and/or  Transport  Trading  &  Ter¬ 
minal  Corporation  will  receive  an  allowance  of  1  y2  cents  per 
100  pounds,  and  on  Import  and  Inbound  Coastwise  Logs, 
carloads,  to  points  in  Group  “B”  (see  page  10  of  tariff,  or 
as  amended),  the  Lincoln  Tidewater  Terminals,  Incorpo¬ 
rated  and/or  Transport  Trading  &  Terminal  Corporation 
will  receive  an  allowance  of  1  cent  per  100  pounds,  the  re¬ 
mainder  of  the  wharfage  and  handling  charge  to  accrue  to 
the  road  haul  carrier,  and  except  demurrage  or  storage 
when  held  in  cars  which  accrued  to  Norfolk  and  Portsmouth 
Belt  Line  Bailroad  Company. 
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Group  “B”  referred  to  in  item  100-B,  quoted  above,  is 
explained  on  pages  3-9  of  this  exhibit. 

Effective  10  April  1942,  Supplement  22  amended  this 
tariff  as  follows : 

CHANGE  IN  NAME  OF  TERMINAL  OPERATORS 

Wherever  the  Terminal  Operator  shown  in  Column  1  be¬ 
low,  appears  in  Tariff,  as  amended,  it  is  hereby  changed  to 
read  as  shown  in  Column  2,  below : 


COLUMN  1 
Now  Reads 

Lamberts  Point  Docks,  Incorporated  (Se walls  Point  Division) 


COLUMN  2 
Change  to  Read 

Lincoln  Tidewater  Terminals,  Incorporated 


Exhibit  No.  4 
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Item  100-A,  effective  1  July  1940,  provided  for  the  allow¬ 
ances  named  in  that  item  to  Hie 
Lamberts  Point  Docks,  Incorporated  (Sewalls  Point 
Division)  and/or 

Transport  Trading  &  Terminal  Corporation 

Item  100,  effective  22  September  1938,  in  the  tariff,  pro¬ 
vided  for  the  allowances  named  in  that  item  to  the 
Lamberts  Point  Terminal  Corporation  (Sewalls  Point 
Division  and/or 
Norfolk  Tidewater  Terminals. 
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Statement  Showing 

Wharfage,  Handling  and  Terminal  Charges 
Applicable  on  Traffic  To  or  From  So-Called 
“Absorption  Territory”  as  Published 
In  Norfolk  and  Portsmouth  Belt  Line  Railroad  Company 

Tariff  I.C.C.  No.  105  (Railroad  Tariff  No.  6-J) 

Section  2.  Application  of  Rates 

Item  905.  Effective  1  August  1943. 

The  wharfage,  storage  and  handling  or  terminal  charges 
shown  in  this  section  will  apply  on  traffic  to  and  from  points 
shown  in  Group  “B”  on  page  10  of  Tariff. 


Table  of  Wharfage,  Handling  or  Terminal  Charges 


Cotton,  wharfage  and  handling,  per  100  pounds  . 

Grain  in  bulk,  wharfage  only  per  100  pounds  (Note  A)  . 

Liquid  Caustic  Soda  (Sodium  hydroxide).  (See  Item 

915-B)  . 

Live  Stock,  wharfage  and  handling,  per  100  pounds . 

Lumber  and  other  Forest  Products  taking  Lumber  rates, 

wharfage  and  handling,  per  100  pounds  . (1) 

Lumber,  Wooden  Poles,  Wooden  Piling,  Wooden  Ties,  and 
Pulpwood,  carloads,  wharfage  and  handling,  per  100  pounds 

(Note  B)  . (2) 

Lumber,  Wooden  Poles,  Wooden  Piling,  Wooden  Ties,  and 

Pulpwood,  (see  Notes  1  and  C),  wharfage  and  handling, 

per  100  pounds . (7) 

Logs  (see  Notes  1  and  C),  wharfage  and  handling,  per  100 
pounds  . (2) 


2%  cents 
1  cent 

3%  cents 
1%  cents 

3%  cents 

1%  cents 
1  cent 
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Note  1. — In  addition  to  the  above  wharfage  and  handling  charges  on 
lumber,  not  otherwise  indexed  by  name  in  Official  Classification,  (in¬ 
cluding  logs,  wooden  poles,  wooden  piling,  wooden  ties  and  Pulp  wood) , 
Domestic  or  Foreign,  received  direct  from  vessels  to  cars,  or  from  piers  to 
cars,  or  received  from  vessels  by 
lighters  or  car  floats,  or  received 
from  intermediate  storage,  when 
loaded  into  or  on  cars  for  ac¬ 
count  of  the  line-haul  carrier, 
the  following  charges  will  be 
assessed  in  addition  to  the 
freight  charges,  and  will  accrue 
to  the  line-haul  carrier. 

On  traffic  paying  rate  of  10  cents 

per  100  pounds  or  higher . 

On  traffic  paying  rate  of  less 
than  10  cents  per  100  pounds.. 

#  Combined  freight  and  loading  charges  not  to  exceed  12%  cents 
per  100  pounds  or  $2.50  per  ton  2,000  pounds. 

(D)  Combined  freight  and  loading  charges  not  to  exceed  15  cents  per 
100  pounds  or  $3.00  per  ton  2,000  pounds. 

Logs,  carloads,  wharfage  and  handling,  per  100  pounds 


(Note  B)  . . . (2)  3  cents 

Pig  Iron,  wharfage  and  handling,  per  ton  2,240  pounds .  14  cents 

All  other  freight,  wharfage  and  handling,  per  100  pounds .  1  cent 


Note  A. — On  bulk  grain,  elevator  charges  lawfully  on  file  with  Interstate 
Commerce  Commission  will  be  in  addition  to  the  wharfage. 
Note  B. — Not  applicable  on  shipments  forwarded  via  Norfolk  and  West¬ 
ern  Railway  or  The  Virginian  Railway. 

Note  C. — Applicable  only  on  shipments  forwarded  via  Norfolk  and 
Western  Railway  or  The  Virginian  Railway. 

Item  905-D — Effective  8  June  1942 
Increased  the  charges  in  Note  1  for  closed  cars  from  83* 
to  $1.00  and  open  cars  from  39*  to  50*.  No  change  in  the 
55*  charge. 

Exhibit  No.  4 
Witness:  Heimbaugh 
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•  1  .  ’  ’  ...  ,  •  *  %  -*  c* 
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Item  905-C.  Effective  1  December  1940. 

Change  in  wording  was  published  which  made  neither 
increases  nor  reductions  in  charges. 

•  •• 

■  : 
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Item  905-B.  Effective  15  March  1939. 

Charge  on  liquid  caustic  soda  transferred  to  item  915- 
series. 

Item  905- A.  Effective  14  January  1939. 

Established  wharfage  charge  on  liquid  caustic  soda  which 
charge  was  later  transferred  to  item  915-series. 

Item  905.  Effective  22  September  1938. 

Increased  the  minimum  line-haul  rate  shown  in  Note  1 
to  10*  (paragraph  (a))  and  12*  (paragraph  (b)). 

SECTION  3 

Application  of  Rates. 

Item  910-E.  Effective  1  August  1943. 

The  wharfage,  storage,  handling  or  terminal  charges 
shown  in  this  section  will  apply  on  traffic  to  and  from  points 
shown  in  Group  “C”  on  page  10  of  Tariff. 

TABLE  OF  WHARFAGE,  HANDLING  OR  TERMINAL  CHARGES 


Fertilizer  Materials,  imported  and  shipped  to  Richmond  and 
South  Richmond,  Va.,  wharfage  and  handling  per  ton  2,000 

pounds  . .  50  cents 

Freight  in  open  top  cars,  except  as  otherwise  shown,  and  tank 

cars,  wharfage  only,  per  100  pounds  .  1  cent 

Import  and  inbound  coastwise  lumber  and  other  forest  products 


taking  lumber  rates  and  pulpwood  when  stowing  in  open  top 
cars  is  required  and  freight  is  forwarded  via  Norfolk  & 
Western  Railway,  The  Pennsylvania  Railroad  or  The  Vir¬ 


ginian  Railway: 

Wharfage,  per  100  pounds  .  1  cent 

Handling,  per  100  pounds  (Note  C)  .  2  cents 


Exhibit  No.  4 
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Grain  in  bulk,  wharfage  only  per  100  pounds  (Note  A)  .  1  cent 

Liquid  Caustic  Soda  (Sodium  hydroxide).  (See  Item  915-B)  .... 

Tobacco,  unmanufactured,  shipped  from  Richmond  or  South 
Richmond,  Va.,  for  export,  (when  moving  on  rates  not  subject 
to  storage  in  transit  privilege)  or  imported  and  shipped  to 
Richmond  or  South  Richmond,  Va.,  wharfage  and  handling, 

per  100  pounds  . 2.1  cents 

Sugar,  imported  or  when  received  from  Pacific  Coast  by  water 
and  shipped  to  Richmond  or  South  Richmond,  Va.,  wharfage 

and  handling  per  100  pounds . 2.75  cents 

All  other  freight: 

Wharfage,  per  100  pounds . . . 

Handling,  per  100  pounds  (Note  C) 


1  cent 
3  cents 
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Note  A — On  bulk  grain,  elevator  charges,  lawfully  on  file  with  Inter¬ 
state  Commerce  Commission,  will  be  in  addition  to  the  wharfage. 

Note  B — For  absorption  of  wharfage  and  handling  charges  under  tins 
section  which  are  made  by  the  various  roads,  see  Tariffs  lawfully  on  file 
with  Interstate  Commerce  Commission  and  Virginia  State  Corporation 
Commission. 

Note  C — In  addition  to  the  above  wharfage  and  handling  charges  on 
lumber,  not  otherwise  indexed  by  name  in  Official  Classification,  (in¬ 
cluding  logs,  wooden  poles,  wooden  piling,  wooden  ties  and  pulpwood) 
Domestic  or  Foreign,  received  direct  from  vessels  to  cars,  or  from  piers 
to  cars,  or  received  from  vessels 
by  lighters  or  car  floats,  or  re¬ 
ceived  from  intermediate  stor¬ 
age,  when  loaded  into  or  on  cars 
for  account  of  the  line-haul  car¬ 
rier,  the  following  charges  will 
be  assessed  in  addition  to  the 
freight  charges,  and  will  accrue 
to  the  line-haul  carrier: 

On  traffic  paying  rate  of  10 
cents  per  100  pounds  or  higher.... 

On  traffic  paying  rate  of  less 
than  10  cents  per  100  pounds . 

#  Combined  freight  and  loading  charges  not  to  exceed  12%  cents 
per  100  pounds  or  $2.50  per  ton  2,000  pounds. 

(D)  Combined  freight  and  loading  charges  not  to  exceed  15  cents 
per  100  pounds  or  $3.00  per  ton  2,000  pounds. 
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(1)  Not  applicable  on  Import  and  Inbound  Coastwise  Lumber,  Logs, 
Wooden  Poles,  Wooden  Piling,  Wooden  Ties  and  Pulpwood,  carloads. 

(2)  Applicable  only  on  Import  and  Inbound  Coastwise  traffic. 

(7)  Not  applicable  on  Export  and  Outbound  Coastwise  Lumber, 
Wooden  Poles,  Wooden  Piling,  Wooden  Ties  and  Pulpwood,  carloads. 

Item  910-D.  Effective  8  June  1942. 

Increased  the  charges  in  Note  1  for  closed  cars  from 
83^  to  $1.00  and  open  cars  from  39^  fo  50^.  No  change  in 
the  55^  charge. 

Increased  charge  on  import,  coastwise  and  Pacific  Coast 
woodpnlp  when  to  designated  Virginia  points  from  L65 
cents  per  100  pounds  for  wharfage  and  handling  to  If  per 
100  pounds  wharfage  and  3^  per  100  pounds  handling. 


Item  910-C.  Effective  1  December  1940. 

Change  in  wording  was  published  which  made  neither 
increases  nor  reductions  in  charges. 

Item  910-B.  Effective  15  March  1939. 

Increased  charges  as  follows: 

Wharfage  and  handling  on  export  tobacco,  unmanufac¬ 
tured,  from  Richmond  or  South  Richmond,  Va.,  from 
2^  per  100  pounds  to  2.1^  per  100  pounds. 

Wharfage  and  handling  on  import  or  Pacific  Coast 
sugar  when  to  Richmond  or  South  Richmond,  Va., 
from  2 y2t  per  100  pounds  to  2.75^  per  100  pounds. 

Wharfage  and  handling  on  import,  coastwise  and  Pa¬ 
cific  Coast  woodpulp  when  to  designated  Virginia 
points  from  1  y2t  per  100  pounds  to  1.65  cents  per 
100  pounds. 

Charge  on  liquid  caustic  soda  transferred  to  item  915- 
series. 
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Item  910- A.  Effective  14  January  1939. 
Establish  wharfage  charge  on  liquid  caustic  soda  which 
charge  was  later  transferred  to  item  915-series. 

Item  910.  Effective  22  September  1938. 
Increased  the  minimum  line-haul  rate  shown  in  Note  1 
to  10<  (paragraph  (a))  and  12^  (paragraph  (b)). 
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Exhibit  No.  4 
Witness:  Hdmbaugh 
Page  No.  47 

Statement  Showing  Basis  for 
Absorption  of  Cost  for  Loading  or  unloading  Freight 
Destined  To  or  Received  From  Foreign  Ports 
At  Baltimore,  Maryland 
As  Published  in  the  Pennsylvania 
Railroad  Company  Tariff  I.  C.  C.  2685 

(Railroad  Tariff  No.  1320  I) 

Item  235 

Unless  otherwise  provided  by  tariffs  lawfully  on  File 
with  the  Interstate  Commerce  Commission,  Public  Service 
Commission  of  Maryland  or  herein,  on  traffic  to  or  from 
foreign  ports  which  pays  the  Pennsylvania  Railroad  and 
its  connections  not  less  than  10  cents  per  100  pounds,  or 
$2.00  per  ton,  the  freight  rate  will  include  loading  from 
lighters  or  platform  of  piers  under  cover  to  cars  or  from 
open  piers  to  box  cars,  or  unloading  from  cars  to  platform 
of  piers  under  cover  or  to  lighters  or  from  box  cars  to  open 
piers,  EXCEPT  Oils,  in  bulk,  at  open  or  closed  piers ;  Im¬ 
port  Lumber  not  otherwise  indexed  by  name  in  Official  Clas¬ 
sification  (including  "Wooden  Logs,  Wooden  Poles,  Wooden 
Piling  and  Wooden  Ties)  and  Pulpwood.  (See  Items  320 
and  325)  and  traffic  handled  to  or  from  open  cars  at  open 
piers. 

Item  240 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  railroad  performs  the  service  there 
will  be  an  additional  charge  of  55  cents  per  ton  for  loading 
or  unloading  of  cars;  the  total  labor  and  freight  charges 
not  to  exceed  10  cents  per  100  pounds  or  $2.00  per  ton, 
EXCEPT  Oils,  in  bulk,  at  open  or  closed  piers;  Import 
Lumber  not  otherwise  indexed  by  name  in  Official  Classifi¬ 
cation  (including  Wooden  Logs,  Wooden  Poles,  Wooden 
Piling  and  Wooden  Ties)  and  Pulpwood  (See  Items  320 
and  325),  and  traffic  handled  to  or  from  open  cars  at  open 
piers. 


Item  320 

(This  item  is  the  same  as  Item  430  applying  at  Phila¬ 
delphia,  Penna.) 

Item  325 

(This  item  is  the  same  as  Item  435  applying  at  Phila¬ 
delphia,  Penna.) 

Exhibit  No.  4 
Witness:  Heim baugh 
Page  No.  48 

Item  255- A 

Unless  otherwise  provided  by  tariffs  lawfully  on  file 
with  the  Interstate  Commerce  Commission,  Public  Service 
Commission  of  Maryland,  or  herein,  on  traffic  to  or  from 
foreign  ports  which  pays  the  Pennsylvania  Railroad  and 
its  connections  not  less  than  10  cents  per  100  pounds,  or 
$2.00  per  ton,  the  Freight  rate  will  include  the  labor  cost 
of  70  cents  per  2000  pounds  on  package  freight  (see  Item 
260  for  excepted  commodities)  and  75  cents  per  2000  pounds 
on  bulk  freight  and  commodities  listed  in  Item  260  for  load¬ 
ing  from  pier 'to  car  of  import  traffic  (see  Note  of  this 
Item)  and  for  unloading  from  car  to  pier  of  export  traffic 
on  piers  of  the  Canton  Railroad  whether  operated  by  the 
Canton  Railroad  or  Steamship  Companies  or  Pier  Com¬ 
panies  (see  Item  265  for  exception). 

Note :  Cost  of  labor  for  loading  import  lumber,  not  other¬ 
wise  indexed  by  name  in  Official  Classification  (Rule  E) 
(including  Wooden  Logs,  Wooden  Poles,  Wooden  Piling 
and  Wooden  Ties),  and  Pulpwood,  into  or  on  cars  will  be 
in  addition  to  the  lawfully  published  freight  rate. 

Item  265 

Exceptions  Will  not  apply  on  Oils,  in  bulk,  in  open  or 
closed  piers,  or  on  traffic  handled  to  or  from  open  cars 
on  open  piers,  or  to  or  from  open  cars  on  outside  uncovered 
tracks  which  are  a  part  of  covered  piers,  on  the  Canton 
Railroad. 
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Exhibit  No.  4 
Witness:  Heimbaugh 
Page  No.  49 

Statement  Showing  Basis 
For 

Absorption  of  Cost  for  Loading  or  Unloading 
Export  and  Import  Traffic  at  Wilmington,  Delaware 
As  Published  in  the  Pennsylvania  Railroad  Company 

Tariff  L  C.  C.  2665 
(Railroad  Company  Tariff  1228- J) 

Item  95 

Loading  or  Unloading  of  Export  and  Import  Freight 
Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission,  or  herein,  on  freight 
destined  to  or  received  from  foreign  ports  which  pays  the 
Pennsylvania  Railroad  and  its  connections  10  cents  per  100 
pounds  or  $2.00  per  ton  or  higher,  the  rate  will  include 
loading  from  piers  to  cars  or  unloading  from  cars  to  piers 
at  Wilmington  Marine  Terminal,  Wilmington,  Del.,  (See 
Item  110). 

Item  100 

On  freight  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  railroad  performs  the  service,  there 
will  be  an  additional  charge  for  loading  or  unloading  of  70 
cents  per  ton  which  must  be  added  to  the  freight  rate ;  the 
total  charge,  however,  in  such  case  not  to  exceed  10  cents 
per  100  pounds  or  $2.00  per  ton  (See  Item  110).  The  Penn¬ 
sylvania  Railroad  Company  reserves  the  right  to  perform 
this  service  with  its  own  facilities. 
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Item  110 

(a)  On  lumber,  not  otherwise  indexed  by  name  in  Official 
Classification  (including  wooden  logs,  wooden  poles,  wooden 
piling  and  wooden  ties)  and  Pulpwood,  paying  rate  of  10 
cents  per  100  pounds  or  $2.00  per  2000  pounds,  or  higher,  a 
charge  of  50  cents  per  2000  pounds  for  loading  on  open 
cars  direct  from  vessel  and  $1.00  per  2000  pounds  for  load- 
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ing  on  open  cars  or  into  closed  cars  from  piers,  intermediate 
storage  or  lighters,  will  be  assessed  in  addition  to  the 
freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Official 
Classification  (including  wooden  logs,  wooden  poles,  wooden 
piling  and  wooden  ties)  and  Pulpwood,  paying  rate  of  less 
than  10  cents  per  100  pounds,  or  $2.00  per  2000  pounds,  a 
charge  of  55  cents  per  2000  pounds  (the  total  charge,  how¬ 
ever,  not  to  exceed  12^  cents  per  100  pounds  or  $2.50  per 
2000  pounds)  for  loading  on  open  cars  placed  alongside  of 
vessel,  will  be  assessed.  A  charge  of  $1.00  per  2000  pounds 
(total  charge  not  to  exceed  15  cents  per  100  pounds  or  $3.00 
per  2000  pounds)  for  loading  on  open  cars  or  into  closed 
cars  from  piers,  intermediate  storage  or  lighters  will  be 
assessed.  The  above  charges  will  be  in  addition  to  the 
freight  charge. 
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Statement  Showing  Basis 
For 

Absorption  of  Cost  for  Loading  or  Unloading 
Export  and  Import  Traffic  at 

Philadelphia,  Pennsylvania 

As  Published  in  the  Pennsylvania  Railroad  Company 

Tariff  I.  C.  C.  2658 

(Railroad  Tariff  No.  1145-F) 

Item  395 

Unless  otherwise  provided  by  tariffs  lawfully  on  file 
with  the  Interstate  Commerce  Commission  or  State  Com¬ 
missions,  or  herein,  on  traffic  destined  to  or  received  from 
foreign  ports,  which  pays  The  Pennsylvania  Railroad 
Company  and  its  rail  connections  from  Philadelphia,  Pa., 
on  Inbound  Traffic,  or  to  Philadelphia,  Pa.,  on  Outbound 
Traffic,  10  cents  per  100  pounds  or  $2.00  per  ton,  or  higher, 
the  rate  will  include  loading  from  piers  to  cars  or  unload¬ 
ing  from  cars  to  piers  on  both  carriers’  piers  and  other 
public  piers  operated  by  Steamship  Companies,  Pier  Com- 


panies,  City  of  Philadelphia,  Pa.,  City  of  Camden,  N.  J., 
or  Individuals  (excepting  piers  controlled  by  the  owners 
of  the  traffic),  (See  Items  430  and  435). 

Item  405 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  The  Pennsylvania  Railroad  Company 
performs  the  service,  there  will  be  an  additional  charge  for 
loading  or  unloading  of  70  cents  per  ton  which  must  be 
added  to  the  freight  rate;  the  total  charge,  however,  in 
such  case  not  be  exceed  10  cents  per  100  pounds  or  $2.00 
per  ton.  (See  Items  430  and  435). 

Item  430 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Official 
Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds 
or  higher,  a  charge  of  50  cents  per  2000  pounds  for  loading 
on  open  cars  direct  from  vessel  and  $1.00  per  2000  pounds 
for  loading  on  open  cars  or  into  closed  cars  from  piers, 
intermediate  storage  or  lighters,  will  be  assessed  in  addi¬ 
tion  to  the  freight  charge. 

Exhibit  No.  4 
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Item  435 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Official 
Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12^  cents  per  100  pounds 
or  $2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open 
cars  or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters  will  be  assessed.  The  above  charges  will  be  in 
addition  to  the  freight  charges. 
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Statement  Showing  Definition  of  Teem 
“Lighterage  Free”  and  Regulations 
For  Loading  or  Unloading  of  Freight  To  or  From 
Lighters,  Barges  or  Cars  on  Carfloats 
In  New  York  Harbor  as  Published 
In  Agent  W.  S.  Curlett’s  ICC  No.  A-788 

(Trunk  Line  Tariff  Bureau  Freight  Tariff  No.  116-B) 

Item  2510 

The  term  “Lighterage  Free”  means  that  carload  ship¬ 
ments  of  articles  entitled  to  free  lighterage  will  be  lightered 
free  to  or  from  any  vessel,  pier  or  public  landing  place 
within  the  free  lighterage  limits  of  New  York  Harbor  as 
described  in  Rule  No.  A-20.  Lighterage  of  freight  to  or 
from  private  piers  or  landings  can  only  be  done  when  ship¬ 
pers  or  consignees  arrange  with  the  owners  or  occupants 
of  such  piers  or  landings  for  the  use  thereof. 

Item  2525 

On  import,  export,  intercoastal  or  coastwise  traffic  (Note 
B),  rates  to  or  from  New  York,  including  free  lighterage 
on  articles  entitled  to  free  lighterage,  will  include  loading 
or  unloading  of  lighters,  barges  or  cars  on  carfloats  in  lieu 
of  lighterage  at  place  of  receipt  or  delivery  by  these  com¬ 
panies,  except  as  otherwise  provided  in  this  tariff. 

Note  B. — For  the  application  of  this  rule,  export,  import, 
intercoastal  or  coastwise  traffic  is  defined  as  traffic  origi¬ 
nating  at  or  destined  to  points  beyond  Long  Island  Sound 
or  Sandy  Hook,  moving  by  water  from  or  to  New  York 
Harbor  and  interchanged  direct  by  carriers  parties  to  this 
tariff  with  steamship  lines  or  handled  direct  by  truck  be¬ 
tween  point  of  receipt  or  delivery  by  lighters  and  steam¬ 
ship  dock,  or  received,  within  twelve  (12)  months  from 
date  of  entry  direct  from  Customs  Bonded  Warehouse  or 
import  freight  received  direct  from  public  warehouse  with¬ 
in  twelve  (12)  months  from  date  of  entry.  Import  freight 
received  direct  from  public  warehouses  must  be  accom- 
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panied  by  evidence  that  the  traffic  was  registered  with  the 
Trunk  Line  Freight  Inspection  Bureau  within  twenty-five 
days  of  the  date  of  entry  of  the  property  and  further  show¬ 
ing  origin  of  the  traffic,  as  provided  in  Item  No.  7005  of 
the  tariff  as  well  as  date  traffic  was  entered  at  the  port 
of  entry. 
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Statement  Showing  Basis  For 
Absorption  of  Loading,  Unloading  and  Wharfage  Charges 
At  U.  S.  Army  Base,  Boston,  Massachusetts 
As  Published  in  Agent  I.  N.  Doe’s  Tariff  I.  C.  C.  No.  424 

(New  England  Freight  Association  Tariff  Bureau 

Tariff  9-1) 

Alphabetical  List  of  Stations 
Excerpt  from  list  of  stations  on  the  Boston  and  Maine 
Railroad,  New  York  Central  Railroad  Company  (Boston 
and  Albany  District)  New  York,  New  Haven  and  Hartford 
Railroad  Co.  and  Union  Freight  Railroad  Co.,  included 
within  the  Boston,  Mass.  Switching  Limits  from,  at  and  to 
which  charges  contained  herein  apply. 


Station 

Carrier 

Army  Supply  Base  (Boston)  Mass . 

Boston : 

Army  Supply  Base  . 

. Mass. 

NYNH&H 

NYNH&H 

Station 

Carrier 

Boston : 

Commonwealth  Pier  No.  5  . 

Commonwealth  Pier  No.  5  (Boston)  . 

. Mass. 

NYNH&H 

NYNH&H 

Exhibit  No.  4 
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Item  65 

LOADING,  UNLOADING  AND  WHARFAGE 

CHARGES  APPLICATION  AND  DESCRIPTION 

The  charge  named  in  this  item  will  be  made  by  carriers, 
parties  hereto,  for  loading  or  unloading  (including  wharf¬ 
age  on  railroad-owned  piers — Note  2)  import  and  export 
freight,  also  freight  interchanged  with  water  carriers 
when  handled  at  the  docks  at  the  terminals  of  carriers 
parties  hereto,  within  the  switching  limits  described 
herein,  when  the  carrier  performing  the  service  of  loading 
or  unloading  receives  only  switching  revenue.  This  charge 
will  be  in  addition  to  the  switching  charge  named  herein, 

(See  Note  1). 

Note  1.  The  N.Y.,  N.H.&H.  excepts  Lumber  and  Shingles 
from  the  provisions  of  this  item. 

Note  2.  Wharfage  charges  assessed  at  other  than  the 
following  railroad-owned  piers,  viz. : 

B.&M.  Piers  41  to  44,  inclusive,  Boston,  Hoosac  Wharves, 
Mass. 

B.&.M.  Piers  45  to  50,  inclusive,  Boston,  Mystic  Wharf, 
Mass. 

N.Y.C.  (B)  Piers  2,  3,  4  and  5,  East  Boston,  Mass. 

N.Y.,  N.H.&H.  Piers  1  and  4,  South  Boston,  Mass, 
will  be  in  addition  to  the  charges  provided  herein. 

Exhibit  No.  4 
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Absorption,  Allowance  and  Other  Terminal  Rules 
Of  the  Boston  and  Maine  Railroad 

Rule  60.  Loading,  Unloading  and  Wharfage. 

(a)  Except  as  otherwise  provided  in  tariffs  lawfully  on 
file  with  the  Interstate  Commerce  Commission,  Canadian 
Transport  Commission  or  Massachusetts  Department  of 
Public  Utilities,  the  Boston  and  Maine  Railroad  will  absorb 


Charges 
per  net  or 
Gross  Ton, 
as  Rated 


66  cents 
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the  loading  or  unloading  and  wharfage  charges  named  in 
Item  65  herein. 

(b)  On  carload  shipments  of  bananas  from  Boston, 
Mass.,  when  shipper  performs  the  loading  service  for  ac¬ 
count  of  this  company,  an  allowance  of  $2.50  per  car  will 
be  made  to  the  party  performing  this  service. 

Absorption,  Allowance  and  Other  Terminal  Rules 
Of  the  New  York  Central  Railroad  Company 
(Boston  and  Albany  District) 

Rule  95.  Loading,  Unloading  and  Wharfage. 

(a)  Except  as  otherwise  provided  in  tariffs  lawfully  on 
file  with  the  Interstate  Commerce  Commission  or  Massa¬ 
chusetts  Department  of  Public  Utilities,  the  New’  York  Cen¬ 
tral  Railroad  Company  (Boston  and  Albany  District)  will 
absorb  the  loading  or  unloading  and  wharfage  charges 
named  in  Item  65  herein. 

(b)  On  carload  shipments  of  bananas  from  Boston, 
Mass.,  when  shipper  performs  the  loading  service  for  ac¬ 
count  of  this  Company,  an  allowance  of  $2.50  per  car  will 
be  made  to  the  party  performing  this  service. 
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Absorption,  Allowance  and  Other  Terminal  Rules 
Of  the  New  York,  New  Haven  and 
Hartford  Railroad  Company 

Application :  Except  as  otherwise  provided  in  tariffs  law¬ 
fully  on  file  with  the  Interstate  Commerce  Commission  or 
Massachusetts  Department  of  Public  Utilities,  the  New 
York,  New  Haven  and  Hartford  Railroad  Company  will, 
when  it  receives  a  line  haul,  absorb  interchange  switching 
charge  named  in  Item  No.  5,  and  loading,  unloading  and 
wharfage  charge  named  in  Item  No.  65  or  transfer  charges  - 
on  import  traffic  named  in  Arrangement  No.  70  of  Eastern 
Steamship  Lines,  Inc.  Tariff  I.C.C.  No.  443,  supplements 
thereto  or  successive  issues  thereof,  except  that  no  absorp¬ 
tion  will  be  made  which  will  reduce  the  road  haul  freight 
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charges  to  less  than  $22.00  per  car  of  carload  or  less  car¬ 
load  shipments  shipped  by  one  consignor  or  delivered  to 
one  consignee  within  the  Boston,  Mass,  switching  limits 
named  herein.  Where  a  carload  shipment  is  loaded  into 
two  or  more  cars  nnder  the  provisions  of  Rule  24  of  the 
Official  Classification,  or  Exceptions  thereto,  as  referred  to 
on  title  page  of  this  tariff,  absorption  of  such  charges  on 
the  last  overflow  car  will  be  made  insofar  as  this  can  be 
done  without  reducing  the  average  per  car  line  haul  freight 
charges  of  the  cars  in  one  consignment  to  less  than  $22.00. 
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Exhibit  No.  6 
Witness:  Head 
Page  No.  1 

Army  Service  Forces  Hampton  Roads  Port  of  Embarkation 
Cost  of  Unloading  Army  Freight  to  Piers  from  Railroad 
Cars  Norfolk  Army  Base  Piers  Nos.  1  and  2  for  Thirty-One 
Consecutive  Days  During  the  Early  Part  of  1944 

SCHEDULE  A 

1.  U.  S.  Army  Freight  (including  International  Aid) 

Unloaded  by  Norfolk  Army  Base  Casual  Labor — Net 

Tons  (2,000  Pounds)  .  28,967 

2.  Costs  Directly  Chargeable  to  Unloading: 

a.  Casual  Labor  (not  including  Wages  for  Stevedore 

Labor  or  Army  Enlisted  Personnel)  .  $19,676.82 

b.  Casual  Labor  Checkers  .  3,203.88 

c.  Supervision  (all  Personnel  directly  connected  with 
handling  of  Freight  Unloaded  by  Casual  Labor)....  1,621.65 

d.  Clerical  Personnel  (all  Clerical  Personnel  directly 
connected  with  handling  of  Freight  Unloaded  by 

Casual  Labor)  . 1,010.33 


Total  .  $25,512.68 


3.  Costs  Chargeable  to  Equipment  Used  for  Railroad  Car 
Unloading: 

a.  Maintenance  of  Equipment:  Wages  and  other  Ex¬ 

penses  .  $  755.26 

b.  Operation  of  Equipment:  Gasoline  and  Oil .  217.34 

c-  Depreciation  of  Equipment:  •  Schedule  of  Equip¬ 
ment  Attached  .  272.09 


Total  .  $  1,244.69 


Grand  Total — Costs  .  $26,757.37 


Cost  per  Net  Ton  .  .924 

Cost  per  100  Pounds .  .046 
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Army  Service  Forces  Hampton  Roads  Port  of  Embarkation 
Cost  of  Unloading  Army  Freight  to  Piers  from  Railroad 
Cars  Norfolk  Army  Base  Piers  Nos.  1  and  2  for  Thirty-One 
Consecutive  Days  During  the  Early  Part  of  1944 


SCHEDULE  B 


Number  of 
Men 

Hours 

Worked 

Number  of 
Pounds 
Unloaded 

Wages 

Casual  Laborers .  Ill 

Labor  Gang  Checkers....  12 
Timp  TTppnprs  2 

22,732% 

2,484% 

592% 

57,933,810 

$19,676.82 

3,203.88 

766.65 

Casual  Labor  Foreman  4 

riArn^fll  Ppr^nnnp] 

1,254 

347% 

1,621.65 

243.68 

Total  . 

. $25,512.68 
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Army  Service  Forces  Hampton  Roads  Port  of  Embarkation 
Cost  of  Unloading  Army  Freight  to  Piers  from  Railroad 
Cars  Norfolk  Army  Base  Piers  Nos.  1  and  2  for  Thirty-One 
Consecutive  Days  During  the  Early  Part  of  1944 

SCHEDULE  C 


1.  Maintenance  of  Equipment 


Number  of  Total 

Vehicles  Cost 

Tow  Motors  (Chisel  Trucks)....  10  ' 
Pier  Tractors  .  1 

Tractor  Trailers  .  1 

Hand  Trucks  .  37 

J 

$755.26 

2.  Operation  of  Equipment 

Number  of 
Vehicles 

Tow  Motors  (Chisel  Trucks)....  10 
Pier  Tractors  .  1 

Total 

Cost 

Gasoline 

and  Oil  .  $217.34 

3.  Depreciation  of  Equipment 


Cost 

Life 

Monthly 
Rate  of 
Depre¬ 
ciation 

Depre¬ 

ciation 

Monthly 

Depre¬ 
ciation 
31  Days 

Number 

of 

Vehicles 

Total 
Depre¬ 
ciation 
31  Days 

Tow  Motors 

(Chisel  Trucks) 

$28*0.00 

10  yrs. 

1/120 

$23.67 

$24.46 

10 

$244.46 

Pier  Tractors  . 

2500.00 

10  Yrs. 

1/120 

20.83 

21.52 

1 

21.52 

Tractor  Trailers  .... 

65.00 

10  Yrs. 

1/120 

.5* 

.56 

1 

.56 

Hand  Trucks  . 

17.28 

10  Yrs. 

1/120 

.14 

.15 

37 

5.55 

Total  . 

..$  272.09 

Grand  Total  .. 

- - 

..$1,244.69 
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Statement  of  Class  Rates  and  Distances  Between  106  Base  Points  Resulting  from  Ir  C.  C.  Docket  15879  Eastern  Class  Rate  Case 
and  the  Ports  of  New  York,  Philadelphia,  Baltimore,  Albany,  Norfolk  and  Boston  Rates  in  Cents  Per  100  Pounds 


1  Akron 


Domestic  . . . 

Import.  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


5  Alpena . . . - 

6  Domestic  . -  - . .  •  •  • 

7  Import.  Intercoastal  and  Coastwise. 

8  Export,  Intercoastal  and  Coastwise. 

9  Ann  Arbor  . 1 

10  Domestic  . . 

11  Import.  lntercoastal  and  Coastwise. 

12  Export,  Intercoastal  and  Coastwise. 

13  Ashtabula  . . . 

14  Domestic  ..! . . . . 

15  Import.  Intercoastal  and  Coastwise. 

16  Export,  Intercoastal  and  Coastwise. 

17  Aurora  . . . 

18  Domestic  . -•••••  •  •  • 

19  Import,  Intercoastal  and  Coastwise. 

20  Export.  Intercoastal  and  Coastwise. 

21  Big  Rapids . 

22  Domestic  . . 

23  Import.  Intercoastal  and  Coastwise. 

24  j  Export,  Intercoastal  and  Coastwise. 

25  Bloomington  . 

26  Domestic  . . . 

27  Import,  Intercoastal  and  Coastwise. 

28  Export.  Intercoastal  and  Coastwise. 

29  Bloomington . 

30  Domestic  . . : . .  •  •  •  •  •  • 

31  Import,  Intercoastal  and  Coastwise. 

32  Export,  lntercoastal  and  Coastwise. 

33  Burlington  . . 

34  Domestic  . . •  •  • 

35  Import,  lntercoastal  and  Coastwise. 

36  Export,  lntercoastal  and  Coastwise. 

37  Cadillac  . . . . : 

38  Domestic  . . •  •  • 

39*  Import,  lntercoastal  and  Coastwise. 

40 !  Export.  lntercoastal  and  Coastwise. 

41  Cairo  . - . 

42  Domestic  . . . 

43  Import,  lntercoastal  and  Coastwise. 

44  Export,  lntercoastal  and  Coastwise. 

45  Cambridge*  . 

46  Domestic  . . •  •  ■ 

47  Import,  lntercoastal  and  Coastwise. 

48  Export,  lntercoastal  and  Coastwise. 

43  Canton  . . 

50  Domestic  . . 

51  Import,  lntercoastal  and  Coastwise. 

52  Export,  lntercoastal  and  Coastwise. 

53  Centralla  . 


Domestic  . . . 

Import,  lntercoastal  and  Coastwise. 
Export,  lntercoastal  and  Coastwise. 


57  Champaign 


Domestic  . 

Import,  lntercoastal  and  Coastwise. 
Export.  lntercoastal  and  Coastwise. 


NEW  YORK,  N.  Y. 


CLASSES 


2  3]  4  5 


90  64 

81  59 

81  59 

6  S3 
6  83 


PHILADELPHIA.  PA. 


CLASSES 


125  i  90 


117  ! 101 


166  I  141  |  116 
ICO  I  135  114 


134  114 


83 

59 

79 

57 

79 

57 

61 

43  !  34 

58 

41  33 

58 

41  33 

12  95 

12  |  95 
12  |  95 


61  4S 


155  132  ;  109 
148  1 126  :  103 
147  !  125  i  103 


90  63  I  50 

85  60 

85  60 

86  60 

80  57 

80  57 


BALTIMORE,  MD. 


CLASSES 


3  !  4!  5 


95  78 1  56  39 

95  78 1  56  39 

95  78 1  56  39 


166  |  141  116  83 

158  1133  113  80 1  55 

163  138  113  80  55 


33  113  93 1  67 

33  113  93  (  67 

33  113  93 !  67 

12  95  78  5C 

93  77  55 

94  77  55 


80  ;  56 


79 

79  54 

91  64 !  50 


821  67 !  45 
78  55  43 

78  55  43 


172 

146 

wm 

86 

109 

93 

76 

55 

109 

93 

76 

55 

109 

93 

76 

55 

109 

93 

76 

55 

109 

93 

76 

55 

109 

93 

76 

55 

163 

139 

114 

82 

163 

139 

114 

82 

163 

139 

114 

82 

154 

131 

108 

77 

154 

154 

108 

108 

77 

77 

ALBANY.  N.  Y. 


NORFOLK.  VA. 


683 

37l 

34: 

'  “i 

SS2 

61 

43 

43 

743 

43 

36 

36 

59$ 

37 

37 

37 

1009 

47 

43 

« 
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BOSTON,  MASS. 


42  i  34 


59  46 


81  !  57  i  45 

42 

43 


90  1  63 


76  !  54 


90  64 

90  64 


68  139 
51  123 
4)  123 

24  102 

01 


123 
111 

157  1 134  |  111 


94  65  51 

85  60 

85  60  I  48 


NEW  YORK.  N.  Y. 


PHILADELPHIA.  PA. 


CLASSES 


Cheboygan . . 

Domestic . •»•; . 

Import.  Intercoastal  and  Coastwise . 

Export.  In  ter  coastal  and  Coastwise . 

Chester . H1- 

Domeatic  . .......... . 

Import,  Intercoastal  and  Coastwise . 

Export,  InterooastaJ  and  Coastwise . 

Chicago  . m- 

Domestic . . 

Import,  Intercoiistal  and  Coastwise . 

Export,  Intorcoiltstal  and  Coastwise. ..... 

Chlllioothe  . “w 

Domestic  . .  • ; . 

Import,  Intercaastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise . 

Cincinnati  . OWo 

Domestic  . . . 

Import.  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise.  ...... 

Clare  . Mich. 

Domestic  . ••••; . 

Import,  Intercoastal  and  Coastwise . 

Export,  Inter  coastal  and  Coast  wt*  ------ 

Cleveland  . Ohio 

Domestic . . . 

Import.  Intercoastal  and  Coastwise . 

Export.  Intercoaatal  and  Coastwise. ..... 

Clifford  . Mich- 

Domestic . -  -  •  ••••; . 

Import.  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise.  ..... 

Clinton  . Iow* 

Domestic . . . 

Import.  Intercoastal  and  Coastwise . 

Export,  Interccastal  and  Coastwise. ..... 

Columbus  . Obio 

Domestic . .  -  -  - . 

Import,  Intercoastal  and  Coastwise...... 

Export.  Interccastal  and  Coastwise. 

Danville  . 

Domestlc . — ; . 

Import,  Interccastal  and  Coastwise . 

Export.  Interccastal  and  Coastwise...... 

Dayton  . Ohio 

Domestic  . . . 

Import,  Interccastal  and  Coastwise . 

Export,  Interccastal  and  Coastwise...... 

Decatur  . E1- 

Domestic  . . . 

Import,  Interccastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise.,  — . 

Defiance  . Ohio 

Domestic  . •••••••■ . 

Import.  Interccastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise . 

Detroit  . ‘ . Mich. 

Domestic . . . . 

Import,  Interccastal  and  Coastwise . 

Export.  Interccastal  and  Coastwise . . .... 

Dubuque  . .Iowa 

Domestic  . . 

Import.  Interccastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise . 

Eldorado  . El- 

Domestic  J...J . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise . 


87  159  111 
79  a53  1 123 
133 


87  Cl 
87  Cl 
87  Cl 

94  C5 
89  C3 
89  C3 

84  58 

80  57 

SO  57 

68  47 

60  43 

60  43 

75  53 

67  48 

67  48 

77  54 

77  54 

77  54 

64  45 

59  42 

59  42 

71  49 

71  49 

71  49 

92  64 

89  63 

89  63 

68  47 

62  44 

62  44 

84  58 

79  56 

79  56 

73  51 

66  47 

66  47 

87  61 

82  58 

82  58 

72  50 

69  49 

69  49 

62  47 

68  47 

68  47 

94  65 

90  64 

90  64 


6 

858 

48 

48 

48 

983 

51 

50 

50 

814 

46 

45 

45 

548 

37 

34 

34 

644 

41 

38 

38 

738 

42 

42 

42 

490 

35 

34 

34 

648 

39 

39 

39 

951 

51 

50 

50 

545 

37 

35 

148  122 
142  120 

146  120 

152  125 

147  121 
146  in 

126  112 
133  109 
122 

108  89 

99  n 
98  n 

119  98 

111  91 

110  91 

in  ios 

125  106 
129  106 

100  83 

97  79 

96  79 

120  99 
97 
97 


ICO  136  112 
153  130  107 
152  129  107 

95 

08  |  89 
07  S9 


39  1138 

39  a** 

39  1133 

637 

37  ,135 

37  129 

37  133 

586 

51  179 

51  176 

51  175 

914 

50  A  73 


15  95 

09  93 

13  93 

52  125 
50  123 
49  123 


87  61 

85  59 

85  59 

90  63 

87  61 

87  61 

80  56 

78  55 

78  55 

64  44 

58  41 

58  41 

70 

65 

65  46 

77  54 

75  52 

75  52 

59  41 

57  40 

57  40 

71  49 

69  47 

69  47 

88  62 

87  61 

87  61 

64  44 

60  42 

60  42 

80  56 

77  54 

77  54 

68  48 

64  45 

64  45 

83  58 

80  56 

80  56 

69  48 

67  47 

67  47 

68  47 

66  45 

66  45 

90  63 

88  62 
88  62 

87  61 

S3  58 
83  58 


ALBANY,  N.  Y. 


BALTIMORE,  MD. 


CLASSES 


3  4  5 


87  61 

84  58 

84  58 

86  60 
86  60 
86  60 

77  54 

77  54 

77  54 


80 
80 
97  80 

109  90 

109  90 

109  90 

131  108 
123  105 
128  105 

95  78 

95  78 

78 


57  40 

57  40 

57  40 

64  45 

64  45 

64  45 

77  54 

74  51 

74  •  51 

56  30 

56  39 

56  39 

71  49 

68  46 

68  47 

86  60 
86 
86  60 

59  41 

59  41 

59  41 

76  53 

76  53 

76  53 

63  44 

63  44 

63  44 

79  55 

79  55 

79  56 

66  46 

66  46 

66  46 

66  46 

65  44 

65  44 

87  61 

87  61 

87  61 

82  67 
67 

83  I  57 


6  Miles 


CLASSES 


2  !  3  I  4  |  5 


56 
80 1  56 
80  56 


152  125 
147  121 

146  121 

130  107 
130  107 
130  107 

117  97 

99  81 

98  81 

123  102 

111  91 

110  91 

119  98 

119  98 

119  98 

99  81 

97  79 

96  79 

109  90 

109  90 

109  90 

147  121 
147  121 
146  121 

112  92 

101  83 

100  83 

133  109 
130  107 

129  107 

118  97 

108  89 

107  89 

139  114 
136  112 
136  112 


NORFOLK.  VA. 


CLASSES 


V  2 


90  63 

87  61 

87  61 

77  54 

77  54 

77  54 

69  48 

58  41 

58  41 

73  61 

65  46 

65  46 

70  49 

70  49 

70  49 

I 

58  41 

57  40 

57  40 

64  45 

64  45 

64  45 

87  61 

87  61 

87  61 

46 
60  42 

60  42 

78  55 

77  54 

77  54 

70  49 

64  45 

64  45 

82  57 

80  56 

80  56 

67  47 

67  47 

67  47 

63  44 

63  44 

63  44 

88  62 
88  62 
88  62 

60 

83  I  58 

83  58 


166  137 

140  119 
145  119 

150  123 
145  120 
145  120 

141  116 
131  108 
131  103 

112  92 

97  80 


115  95 

115  95 

115  95 

140  116 
112  96 

117  96 

156  128 
145  120 

145  120 

115  95 

99  82 

99  82 

139  114 
128  106 
128  106 

119  98 

106  88 
106  88 

144  118 
134  111 
134  111 

131  108 
112  92 

112  92 

130  107 
107  92 

107  92 

158  130 
148  122 
148  122 

146  120 
139  114 
139  114 


98  68 

84  58 

84  58 

88  62 
86  60 
86  60 

58 
77  54 

77  54 

66  46 

57  40 


97  SO  57  40 


119  98 

109  90 


70  49 

64  45 


109  90  64 |  45 

149  123  88 

123  105  74 

128  105  74 


68  47 

68  47 

68  47 

83  58 

68  46 

68  47 

92  64 
86  60 
86  60 

68  47 

59  41! 

59  41 

82  57 

76  53 

76  53 

70  49 

63  44 

63  44 

85  59 

79  55 

79  65 

77  55 

66  46 

66  46 

77  54 

65  44 

65  44 

93  66 

87  61 

87  61 

86  60 

82  57 

82  57 


_6_ 

Miles 

923 

54 

45 

45 

1196 

48 

47 

47 

973 

46 

42 

42 

838 

36 

31 

2  I  3  ! 


176  150  123 
174  148  122 
174  148  122 

196  167  127 
179  153  123 
174  148  123 

169  144  118 

162  139  111 

157  134  111 

154  131  108 
122  105  83 

117  100  83 

163  139  114 

136  117  93 

131  112  93 

156  133  :L09 
159  131  108 
154  131  ].08 

134  1X4  94 

120  103  81 

115  98  81 

145  123  io2 
141  120  T99 

141  120  99 

I 

189  161  132 
179  153  123 
174  148  123 

162  129  !L06 
125  107  85 

120  102  85 

173  147  121 
159  136  L09 

154  131  1109 

158  134  ill 

133  114  [91 
128  J09  91 

179  102  125 
166  142  114 

161  137  114 

150  128  105 
140  120  95 

135  115  95 

143  122  L00 

135  115  95 

135  115  9S 

193  164  i35 
182  156  125 

177  151  125 

187  159  131 
171  147  117 

166  142  117 


4  !  5  !  6 


88  62  48 

87  61  48 

87  61  48 

98  69  54 

89  63  50 

89  63  60 

85  59  46 

80  57  45 

80  57  45 

77  54  42 

60  43  34 

60  43  34 

82  57  45 

67  48  38 

67  48  38 

78  56  43 

77  54  42 

77  54  42 

67  47  37 

59  42  34 

59  42  34 

73  51  40 

49  39 

71  49  39 

95  66  52 

89  63  50 

89  63  50 

76  53  42 

62  44  35 

62  44  35 

87  61  48 

79  66  45 

79  56  '45 

79  55  43 

66  47  37 

66  47  37 

90  63  49 

82  58  46 

82  58  46 

76  53  41 

69  49  39 

69  49  39 

72  50  39 

68  47  37 

68  47  37 

97  68  53 

90  64  51 

90  64  51 

94  55  51 

86  60  48 

85  60  48 


/►lOW4*MWMOOX-JOl«^WtiMOtf  W-l(n 


BETWEEN 


AND 


Miles 


.Mich. 


.Ohio 


.Ohio 


.  Ind. 


(Kalamazoo . Mich. 

Domestic  . ••■••  ••,♦•; . 

Import,  Intercoastal  and  Coastwise . 

Export.  Jnterccastal  and  Coastwise...... 

La  Fayette . Ind- 

Domestic  . •••••••••; . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise.^ 

(Lansing . 

Domestic  . ••••■•  . 

Import.  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise...... 

Lexington  . ^ 

Domestic  . •••••••; . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise. 

Lima  . . . 

Domestic . . j... . 

Import,  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise...... 

Litchfield  . 

Domestlc  . .  ■••••  ---,••••• 

Import,  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise. 

Logan  . . . 

Domestic  . . . •••• 

Import.  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 

Logansport  . . 

Domestic . . . ; . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise...... 

Louisville  . . 

Domestic  ....  . . . 

Import.  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise . 

Ludlngton  . I . Mich. 

Domestic  .  L..L . . . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise. .. . . . 

[ManlstiQue  . I . Mich. 

Domestic  ...j. . . . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise . 

(Mansfield  . .Ohio 

Domestic  . . . . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise . 

I  Marinette  . J . w,!l- 

Domestlc . . . 

Import,  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise . 

Marlon  . 

Domestic  . 

Import,  Intercoastal  and  Coastwise . 

Export,  Intercoastal  and  Coastwise . 

Marlon  . Ohio 

Domestic.  . 

Import.  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise . 

Mattoon  . nl- 

Domestlc  . 

Import,  Intercoastal  and  Coastwise . 

Export.  Intercoastal  and  Coastwise . 

Midland  City  . Ohio 

Domestic  . - . 

Import,  Intercoastal  and  Coastwise . 

i  Export,  Intercoastal  and  Coastwise . 


774 


841 


707 


TOO 


694 


1006 


594 


SI  6 


S52 


820 


945 


60S 


927 


t036 


645 


92X 


*81 


NEW  YORK.  N. 

Y. 

PHILADELPHIA.  PA. 

CLASSES 

CLASSES 

m 

2 

3 

4 

5 

6 

Miles 

a 

a 

3 

4 

5 

6 

Miles 

730 

P| 

6S3 

154 

131 

108 

77 

54 

42 

125 

103 

74 

El 

40 

151 

T9 

103 

75 

53 

43 

124 

101 

73 

■if 

40 

146 

125 

103 

75 

53 

42 

123 

101 

73 

tri 

40 

765 

699 

138 

113 

81 

57 

45 

155 

132 

109 

78 

54 

43 

154 

132 

105 

76 

54 

43 

118 

126 

103 

74 

52 

41 

149 

127 

105 

76 

54 

43 

147 

125 

103 

74 

52 

41 

701 

654 

T9 

124 

102 

72 

51 

40 

144 

122 

101 

72 

50 

4C 

146 

124 

100 

73 

51 

40 

140 

118 

98 

71 

49 

38 

142 

121 

100 

73 

51 

40 

140 

119 

9S 

71 

49 

38 

mm 

710 

618 

163 

139 

114 

82 

57 

4a 

154 

131 

108 

77 

54 

42 

150 

129 

102 

74 

53 

42 

144 

123 

100 

El 

51 

40 

145 

124 

102 

74 

53 

42 

143 

122 

100 

72 

51 

40 

■ ■ 

618 

566 

145 

123 

102 

?S 

51 

40 

136 

116 

95 

68 

48 

37 

133 

114 

91 

66 

47 

37 

127 

108 

89 

64 

45 

35 

128 

K9 

91 

66 

47 

37 

126 

107 

89 

64 

45 

35 

wm 

930 

$37 

180 

153  • 

126 

90 

63 

50 

173 

147 

121 

87 

61 

48 

173 

148 

119 

86 

61 

48 

167 

142 

117 

84 

59 

46 

168 

143 

119 

86 

61 

48 

166 

141 

117 

84 

59 

46 

514 

430 

(132 

112 

92 

66 

46 

36 

123 

105 

86 

62 

43 

34 

5l9 

Em 

81 

59 

42 

34 

113 

96 

79 

57 

40 

32 

T9 

97 

81 

59 

42 

34 

112 

95 

79 

57 

40 

32 

740 

677 

156 

133 

109 

78 

55 

43 

149 

127 

104 

75 

52 

41 

150 

129 

102 

74 

53 

42 

144 

123 

100 

72 

51 

40 

145 

124 

102 

74 

53 

42 

143 

122 

100 

72 

51 

40 

772 

688 

164 

139 

115 

82 

57 

45 

154 

131 

108 

77 

54 

42 

153 

131 

105 

76 

54 

43 

147 

125 

103 

74 

52 

41 

148 

126 

105 

76 

54 

43 

146 

124 

103 

74 

52 

41 

S26 

809 

165 

Em 

116 

83 

58 

45 

165 

140 

116 

83 

5S 

45 

165 

140 

116 

S3 

58 

45 

Em 

134 

114 

81 

56 

43 

165 

•T9 

116 

S3 

58 

45 

163 

138 

114 

81 

56 

43 

951 

940 

182 

155 

127 

91 

64 

50 

1S2 

155 

127 

91 

64 

50 

182 

155 

127 

91 

64 

50 

176 

149 

125 

89 

62 

48 

182 

155 

127 

91 

64 

50 

153 

125 

89 

62 

48 

532 

485 

133 

113 

93 

67 

47 

37 

105 

86 

62 

43 

34 

126 

>79 

86 

62 

44 

35 

320 

102 

S4 

■LI 

42 

33 

121 

103 

EH 

62 

44 

35 

119 

101 

84 

60 

42 

33 

933 

922 

167 

142 

117 

84 

58 

46 

366 

141 

116 

83 

58 

46 

167 

142 

117 

84 

58 

46 

161 

136 

11E 

82 

56 

44 

id 

117 

84 

58 

46 

165 

140 

115 

82 

56 

44 

956 

872 

185 

157 

120 

93 

65 

51 

177 

ETTM 

124 

89 

62 

49 

174 

149 

119 

S6 

61 

49 

5  68 

143 

117 

84 

59 

47 

p  69 

144 

119 

86 

61 

49 

167 

142 

117 

84 

59 

47 

569 

522 

138 

117 

97 

69 

48 

38 

130 

111 

91 

65 

46 

36 

329 

111 

S8 

64 

45 

36 

123 

105 

86 

62 

43 

34 

124 

79 

88 

64 

45 

36 

122 

104 

86 

62 

43 

34 

MB 

852 

778 

1172 

146 

120 

86 

60 

47 

164 

139 

115 

82 

57 

45 

3*4 

141 

112 

81 

58 

46 

158 

135 

110 

79 

56 

44 

□  59 

136 

112 

81 

58 

46 

157 

134 

110 

79 

56 

44 

me- 

G01 

517 

344 

122 

101 

72 

50 

40 

134 

114 

94 

67 

47 

37 

113 

90 

65 

46 

37 

107 

88 

63 

44 

35 

90 

65 

46 

37 

106 

88 

63 

44 

35 

BALTIMORE, 


CLASSE 


1 

2 

3 

4 

143 

122 

100 

72 

143 

122 

100 

72 

143 

122 

100 

72 

146 

124 

102 

73 

146 

124 

102 

73 

146 

124 

107 

73 

139 

US 

97 

70 

138 

116 

97 

70 

139 

118 

97 

70 

142 

121 

99 

71 

142 

121 

99 

71 

142 

121 

99 

71 

125 

88 

63 

125 

106 

88 

63 

IS 5 

106 

88 

63 

165 

140 

116 

83 

165 

116 

83 

165 

116 

83 

111 

94 

78 

56 

111 

94 

78 

56 

111 

94 

78 

56 

142 

121 

99 

71 

142 

121 

99 

71 

142 

121 

99 

71 

145 

123 

102 

73 

145 

123 

102 

73 

145 

123 

102 

73 

162 

138 

113 

81 

157 

132 

113 

80 

137 

113 

80 

g!l 

155 

127 

91 

147 

124 

88 

179 

152 

124 

88 

118 

83 

59 

118 

S3 

59 

118 

83 

59 

166 

141 

116 

83 

159 

134 

114 

81 

164 

139 

114 

81 

166 

141 

116 

83 

166 

141 

83 

166 

141 

116 

83 

121 

103 

85 

61 

121 

H'-l 

85 

61 

121 

103 

85 

61 

156 

133 

78 

156 

133 

78 

156 

133 

78 

124 

87 

62 

124 

87 

62 

124 

105 

87 

62 
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69  48 

69  48 

69  4S 

76  53 

74  52 

74  52 

67  47 

67  47 

67  47 

139  114  82  57 

123  100  72  51 

122  100  72  51 

93  67  47 

89  64  45 

89  64  45 

120  86 

84  j  59 
84  59 


35  |115 
96 
95 


133 
725  1103 
124  103 


68  47 

57  40 

57  40 

73  51 

72  51 

72  61 

79  55 

74  52 

74  52 

76  53 

76  53 

76  53 

84  58 

84  58 

84  58 

62  43 

60  42 

60  42 

77  54 

77  64 

77  64 

89  62 

84  59 

84  59 

63  44 

62  43 

62  43 

82  57 

79  56 

79  56 

71  49 

63  44 

63  44 


99 

106  88 
106  88 

157  130 
134  114 
64  1 139  114 

148  122 
141  116 
141  116 

120  99 

103  85 

103  85 

141  116 
133  109 
33  109 

115  95 

105  87 

105  87 


114  82  |  57 

100  72 

100  72 

112  80  56 

102  73  51 

102  73  51 

114  82  57 

97  70  48 

97  70  48 

103  74  51 

99  71  50 

99  71  50 

103  74  61 

88  63  44 

88  63  44 

122  87  61 

116  83  68 

116  83  58 

91  65  46 

78  56 

78  56  39 

109  78  54 

99  71  50 

99  71  50 

109  78  65 

102  73  51 

102  73  51 

127  91  64 

118  80  55 

113  80  55 

140  100  70 

124  88  61 

124  88  61 

99  71  49 

88  63  44 

88  63  44 

130  93  65 

114  81  56 

114  81  55 

122  &7  61 

116  83  58 

83  58 

71  49 

61  42 

61  42 

83  58 

78  55 

78  55 

68  47 

62  43 

62  43 


1010 

43 

40 

40 

$91 

50 
42 

42 

1017 

55 

47 

47 

731 

39 

34 

34 

999 

51 

43 
43 

1175 

48 
46 
46 

753 

39 

33 

S3 


75  ■  53  i  42 

84  58 

76  54 

76  54 


53  42 


91  |  64 
53 
53 

53 
47 
66  47 

94  65 

86  61 
86  61 


81 

112 

102 

102 

74 

122 

87 

105 

7$ 

105 

76 

118 

84 

11C 

83 

.116 

83 

180 

93 

127 

91 

127 

91 

99 

71 

86 

62 

86 

62 

118 

85 

117 

84 

>117 

84 

136 

97 

U9 

86 

119 

86 

100 

72 

88 

64 

88 

64 

125 

90 

112 

81 

112 

81 

111 

79 

a 

65 

65 

BETWEEN 


PHILADELPHIA,  PA. 


Evansville  . 

Domestic  . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 

Domestic . 

Import,  Intercoastal  and  Coastwise 
Export,  Intercoastal  and  Coastwise 

Domestic . . 

Import,  Intercoastal  and  Coastwise 
Export,  Intercoastal  and  Coastwise 


13  Forrest 


Domestic  . 

Import,  Intercoastal  and  Coastwise 
Export,  Intercoastal  and  Coastwise 


17  Fort  Wayne 


Domestic  . . . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


21  Fostoria 


Domestic  . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise 


25  Freeport 


Domestic  . . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intcrcoastal  and  Coastwise. 


29 ;  Galesburg 


Domestic  . . 

Import,  Intercoastal  and  Coastwise. 
Export.  Inter-coastal  and  Coastwise. 


33  Galll polls 


Domestic  . •  ••■ 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


37  Geneseo 


Domestic . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


41  Grand  Rapids  . Mich. 

42  Domestic  . 

43  Import.  Intercoastal  and  Coastwise 

44  Export.  Intercoastal  and  Coastwise 

45  Greensburg  . 

45  Domestic . 

47  Import,  Intercoastal  and  Coastwise 

18  Export,  Intercoastal  and  Coastwise 

19  Grindstone  City  . 


Domestic . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


53  Henderson  - . 


Domestic . 

Import.  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


57  Huntlngburg 


Domestic . 

Import,  Intercoastal  and  Coastwise. 
Export.  Intercoastal  and  Coastwise. 


61  Indianapolis 


Domestic  . 

Import,  Intercoastal  and  Coastwise. 
Export,  Intercoastal  and  Coastwise. 


65  Jaclcson 


Domestic  . 

Import.  Intercoastal  and  Coastwise. 

TiSmnst  T*>4  e  1  an/1  PnnvttiHa* 


82  58 

82  58 


99  71  50  39 

99  71  50  39 

99  71  50  39 

88  62 
82  58 

82  58 

I 

120  i  86  60 


64  141  112  |  81  58 
59  136  112  i  81  58 


38 
33 
28  1109 


54  131  108 
54  131  106 

50  128  106 


57  |133  1110 
00 
00 


53  42 

71  I  50  40 

71  60 


90  63  j  50 

87  61  49 

87  61 

33  ,65  51 

89  63  50 

89  63  50 

68  47  i  37 

60  43 

60  43 

90  63  50 

87  61  49 

87  61 

77  54 

77  54 

77  54 


72  50  40 

72  50  40 

72  SO  40 

89  62 

84  59 

84  59 

86  60 

79  56 

79  56 


71  ,  60 
71  ;  50 


91 
89 
89  64 

121  87 

85 


144  118 


50  39 

48  38 


46  36 

45  35 

45  36 

61  48 

59  47 

59  47 

62  49 

61  48 

61  48 

44  35 

41  32 

41  32 

61  48 

59  47 

59  47 

54  42 

52  40 

52  40 

51  40 

49  39 

49  39 

50  40 

48 


49  ;  39 
48  !  38 
48  i  38 
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BALTIMORE,  MD. 


CLASSES 


134  111 
134  111 

134  111 

119  98 

113  96 

118  96 

134  111 
134  111 

134  111 

133  109 
133  109 
133  109 

115  95 

115  95 

115  95 

106  88 
106  88 
106  88 

142  117 
142  117 
142  117 

145  120 
145  120 
145  120 

97  80 

97  80 

97  80 

142  117 
142  117 
142  117 

125  103 
123  103 

125  103 


79  55 

79  55 

79  50 

70  49 

68  47 

68  47 

79  55 

79  55 

79  55 

78  55 

78  55 

78  55 

68  47 

68  47 

68  47 

63  44 

63  44 

63  44 

84  58 

84  58 

84  58 

86  60 
86  60 
86  60 

57  40 

57  40 

67  40 

84  58 

84  58 

84  58 

74  51 

74  51 

74  51 

69  48 

69  48 

69  48 

72  50 

69  47 

69  47 

81  56 

81  56 

81  56 

76  53 

76  53 

76  53 

71  49 

71  49 

71  49 

68  47 

68  47 

68  47 


ALBANY,  N.  Y, 


CLASSES 


2  3  I  4  |  5 


67  142  117 
60  136  112 
59  135  112 


67  142  117 
60  136  112 
59  135  112 


7  97 

7  |  97 
97 

127  104 
119  98 


84  58 

80  56 

80  56 

64  45 

64  45 

64  45 

84  58 

80  56 

80  56 

80  56 

79  56 

79  56 

69  48 

69  48 

69  48 

63  44 

63  44 

63  44 

S3  58 
83  58 

83  58 

87  61 

87  61 

87  61 

71  50 

58  41 

58  41 

85  59 

85  59 

85  59 

48 
69  48 

69  48 

75  52 

70  49 


NORFOLK.  VA. 


CLASSE 

S 

2 

1  3 

4 

L  * 

L  6 

3STON,  MASS 
CLASSES 


118  J  98  70  49 

92  66  46 

92  66  46 

92  66  46 

118  85  59 

114  <2  57 

114  82  57 

82  57 

77  54 

77  54 

75  52 

72  50 

72  50 

67  47 

67  47 

67  47 


139  114 
134  111 
134  111 

138  113 
113  96 

118  96 

142  117 
134  111 
134  111 

142  117 
133  109 
133  109 

132  109 
115  95 


82  57 

79  55 

79  55 

81  57 

68  47 

68  47 

84  58 

79  55 

79  55 

84  58 

78  55 

78  55 

78  54 

68  47 


125  103 
106  88 


74  51 

63  44 


106  88  63  44 


155  127 
142  117 
142  117 

153  126 
145  120 
145  120 

105  87 

SO 
80 


91  64 

84  58 

84  58 

90  63 

86  60 
86  60 

62 
57  40 

57  40 

89  62 

84  58 

84  68 


137  113 
129  106 
129  1C6 

129  106 
120  99 

99 


6  Miles!  1 


2 


115  95  68  47 


79 

55 

68 

47 

68 

47 

184  1&  129  92  64 

166  142  114  82  58 

161  137  114  82  58 


145  12 
142  12 
142  12 


102  72  51 

99  71  50 

99  71  50 


184  156  129  92  64 

166  142  114  82  58 

161  137  114  82  58 


176  150  123 
164  lil  112 
159  126  112 

154  lil  108 

143  123  98 

138  118  98 

143  lfc2  100 
133  114  91 

128  109  91 

183  1!>6  128 
175  150  120 
170  115  120 

190  162  133 
179  153  123  1 

174  l|48  123 

155  132  109 

122  105  83 

117  100  83 

186  ljss  130 

175  WO  120 
170  145  120 


154  131  106 
150  128  106 

165  iiO  116 
146  125  100 
141  120  100 


149  127  104 
144  122  101 
144  122  101 

186  158  130 


179  152  125 
160  137  109 
155  132  109 


88  62 
81  58 

81  58 

77  64 

71  60 

71  60 

72 
66 

66  I  47  I  37 
64 

87  61 

87  61 

95  67 

89  63 

89  63 

78  54 

60  43 

60  43 

* 

93  65 

87 
87 

78  54 

77  54 

77  54 

83  58 

72  51 

72  51 

75  52 

72  50 

72  GO 
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Milwaukee  . Wis. 

881 

878 

m 

831 

M 

mm 

769 

999 

m 

953 

■■1 

2 

Domestic  . 

167 

142 

117 

84 

58 

46 

166 

116 

S3 

58 

46 

137 

113 

81 

56 

R 

153 

EH 

107 

77 

54 

42 

rul 

150 

123 

88 

62 

48 

169 

144 

pwil 

65 

59 

46 

3 

Import,  Intercoastal  and  Coastwise . 

167 

142 

116 

84 

58 

46 

161 

FTl 

114 

S2 

56 

44 

jn| 

134 

113 

81 

55 

R 

153 

130 

107 

77 

54 

42 

fm 

134 

113 

81 

SS 

43 

167 

142 

f  ^  ft  '[* 

84 

58 

46 

4 

Export,  Intcrcoostal  and  Coastwise . 

164 

140 

116 

84 

58 

46 

162 

P!1 

114 

82 

56 

44 

EMI 

137 

113 

81 

55 

r 

153 

107 

77 

54 

42 

137 

113 

81 

55 

43 

164 

140 

84 

58 

4G 

rL 

S 

Mount  Carmel  . . . HI- 

936 

856 

772 

! 

891 

870 

1075 

6 

Domestic . . . 

174 

148 

122 

87 

61 

48 

165 

140 

116 

S3 

58 

45 

156 

133 

109 

78 

55 

43 

164 

139 

115 

82 

57 

45 

163 

139 

114 

82 

57 

45 

180 

153 

126 

90 

63 

50 

7 

Import,  Intercoastal  and  Coastwise . 

164 

141 

112 

81 

58 

46 

158 

135 

110 

79 

•G6 

44 

156 

133 

109 

78 

55 

43 

15S 

135 

110 

79 

56 

44 

156 

133 

109 

78 

55 

43 

164 

141 

112 

81 

58 

46 

8 

Export,  Intercoastal  and  Coastwise . 

159 

136 

112 

81 

58 

46 

157 

134 

110 

79 

56 

44 

156 

133 

109 

78 

55 

43 

157 

134 

110 

79 

56 

44 

156 

133 

109 

78 

55 

43 

159 

136 

112 

81 

58 

46 

9 

Muncie  . Hid. 

756 

680 

C14 

T 

695 

743 

879 

10 

Domestic  . 

152 

129 

106 

76 

53 

42 

143 

122 

100 

72 

50 

39 

135 

115 

95 

68 

47 

37 

143 

122 

100 

72 

50 

39 

150 

128 

105 

75 

53 

41 

160 

136 

112 

80 

44 

k 

11 

Import.  Intercoastal  and  Coastwise . 

143 

123 

98 

71 

50 

40 

137 

117 

96 

69 

48 

38 

135 

115 

95 

6S 

47 

37 

137 

117 

96 

69 

48 

38 

135 

115 

95 

68 

47 

37 

143 

123 

98 

71 

50 

40 

12 

Export,  Intercoastal  and  Coastwise . 

138 

118 

98 

71 

50 

40 

136 

116 

96 

69 

48 

38 

135 

115 

95 

68 

37 

136 

116 

96 

69 

*5 

38 

135 

115 

95 

68 

47 

37 

138 

118 

98 

71 

50 

13 

Muskegon  . Mich. 

800 

753 

1 

690 

945 

874 

14 

Domestic  . 

158 

134 

111 

79 

55 

43 

154 

131 

108 

77 

54 

42 

149 

127 

104 

75 

52 

41 

144 

122 

101 

72 

50 

40 

169 

144 

118 

85 

59 

46 

162 

138 

113 

81 

57 

45 

15 

Import.  Intercoastal  and  Coastwise . 

157 

134 

107 

78 

55 

43 

151 

128 

105 

76 

53 

41 

149 

126 

104 

75 

52 

40 

144 

122 

72 

50 

40 

149 

126 

104 

76 

52 

40 

157 

134 

107 

78 

55 

43 

16 

Export.  Intercoastal  and  Coastwise . 

152 

130 

107 

78 

55 

43 

150 

128 

105 

76 

53 

41 

149 

127 

104 

75 

52 

40 

144 

122 

72 

50 

40 

149 

127 

104 

75 

52 

42 

152 

130 

107 

78 

55 

43 

V 

17 

Newark  . Ohio 

588 

612 

463 

597 

630 

_ 

781 

18 

Domestic  . . . 

132 

112 

92 

66 

46 

26 

123 

105 

86 

62 

43 

34 

113 

96 

79 

57 

40 

31 

130 

111 

91 

65 

46 

36 

135 

115 

95 

68 

47 

151 

128 

106 

76 

53 

42 

19 

Import,  Intercoastal  and  Coastwise . 

121 

104 

82 

60 

43 

34 

115 

98 

SO 

58 

41 

32 

113 

96 

79 

57 

40 

31 

115 

98 

58 

41 

32 

117 

99 

82 

69 

41 

121 

104 

82 

60 

43 

34 

* 

20 

Export.  Intercoastal  and  Coastwise . 

116 

99 

82 

60 

43 

34 

114 

97 

80 

58 

41 

32 

113 

96 

79 

57 

40 

31 

114 

97 

58 

41 

32 

117 

99 

82 

59 

41 

116 

99 

82 

60 

43 

34 

> 

21 

North  Vernon  . . Ind. 

796 

716 

632 

i 

770 

729 

! 

54 

r 

22 

Domestic  . 

157 

133 

110 

79 

So 

43 

147 

125 

103 

51 

40 

138 

117 

97 

69 

48 

38 

152 

129 

106 

76 

53 

42 

150 

128 

105 

75 

S3 

41 

155 

132 

109 

78 

54 

43 

23 

Import.  Intercoastal  and  Coastwise . 

146 

125 

100 

72 

51 

41 

140 

119 

98 

Kj 

49 

39 

138 

117 

97 

69 

48 

38 

140 

119 

98 

70 

49 

39 

138 

117 

97 

69 

48 

38 

146 

125 

100 

72 

51 

41 

- 

24 

Export.  Intercoastal  and  Coastwise . 

141 

320 

100 

72 

51 

41 

139 

118 

98 

49 

39 

138 

117 

97 

69 

4S 

38 

139 

118 

98 

70 

49 

39 

138 

117 

97 

69 

48 

38 

141 

120 

100 

72 

51 

41 

' 

25 

Pane  . HL 

966 

S90 

817 

909 

934 

1093 

26 

Domestic  . 

176 

150 

123 

SS 

62 

48 

168 

143 

118 

84 

59 

46 

161 

137 

113 

81 

56 

44 

166 

141 

116 

83 

58 

46 

169 

144 

118 

85 

59 

46 

184 

156 

129 

92 

64 

51 

27 

Import.  Intercoastal  and  Coastwise . 

169 

145 

116 

84 

59 

47 

163 

139 

114 

82 

57 

45 

161 

137 

LIS 

81 

56 

44 

163 

139 

114 

82 

57 

45 

161 

137 

113 

81 

56 

44 

169 

145 

116 

84 

59 

47 

28 

Export,  Intercoastal  and  Coastwise . 

164 

140 

116 

84 

59 

47 

162 

138 

114 

82 

57 

45 

161 

137 

113 

81 

56 

44 

162 

138 

114 

82 

57 

45 

161 

137 

113 

81 

56 

44 

164 

140 

116 

84 

59 

47 

29 

Parkersburg  . W.  Va. 

530 

450 

366 

! 

624 

558 

757 

30 

Domestic  . . 

125 

106 

88 

63 

44 

34 

114 

97 

80 

57 

40 

31 

101 

86 

71 

51 

35 

28 

135 

115 

95 

68 

47 

37 

128 

109 

90 

64 

45 

35 

150 

128 

105 

75 

53 

41 

31 

Import,  Intercoastal  and  Coastwise . 

109 

94 

74 

54 

38 

31 

103 

SS 

72 

52 

36 

29 

101 

86 

71 

51 

35 

28 

103 

88 

72 

52 

36 

29 

135 

Era 

85 

62 

44 

35 

109 

94 

EH 

54 

38 

31 

* 

32 

Export.  Intercoastal  and  Coastwise . 

109 

94 

74 

54 

38 

31 

103 

88 

72 

52 

36 

29 

101 

86 

71 

51 

35 

28 

103 

88 

72 

52 

36 

29 

125 

MM 

85 

62 

44 

35 

109 

94 

74 

54 

38 

31 

33 

Peoria  . HI. 

983 

912 

849 

! 

S99 

971 

11113 

34 

Domestic  . 

178 

151 

125 

89 

62 

49 

171 

145 

120 

86 

60 

47 

163 

139 

114 

82 

57 

45 

165 

1 EJ 

116 

83 

58 

45 

174 

148 

122 

87 

61 

48 

182 

155 

127 

91 

64 

50 

35 

Import.  Intercoastal  and  Coastwise . 

171 

147 

117 

85 

GO 

48 

165 

141 

115 

83 

58 

46 

163 

139 

114 

82 

57 

45 

165 

141 

115 

83 

58 

45 

163 

139 

114 

82 

57 

45 

171 

147 

117 

85 

60 

48 

36 

Export.  Intercoastal  and  Coastwise . 

166 

142 

117 

85 

60 

48 

164 

140 

115 

83 

58 

46 

163 

139 

114 

82 

57 

45 

164 

KTil 

115 

83 

58 

45 

163 

139 

114 

82 

57 

45 

166 

142 

117 

85 

60 

48 

37 

Painesville  . Ohio 

538 

475 

442 

440 

634 

624 

38 

Domestic . 

125 

106 

88 

63 

44 

34 

118 

100 

S3 

59 

41 

32 

112 

95 

78 

56 

39 

31 

112 

95 

78 

56 

39 

31 

135 

115 

95 

68 

47 

37 

133 

113 

93 

67 

47 

37 

39 

Import,  Intercoastal  and  Coastwise . 

120 

103 

81 

59 

42 

34 

114 

97 

79 

57 

40 

32 

112 

95 

78 

56 

39 

31 

112 

95 

78 

56 

39 

31 

135 

115 

95 

68 

47 

37 

120 

103 

81 

59 

42 

34 

40 

Export,  Intercoastal  and  Coastwise . 

115 

98 

81 

59 

42 

34 

113 

96 

79 

57 

40 

32 

112 

95 

78 

56 

39 

31 

112 

95 

78 

56 

39 

31 

135 

115 

95 

68 

47 

37 

115 

98 

81 

59 

42 

34 

11 

Petoskey . Mich. 

837 

842 

841 

724 

1039 

908 

42 

Domestic  . 

169 

144 

118 

85 

59 

46 

169 

144 

118 

85 

59 

46 

169 

144 

118 

85 

59 

46 

155 

132 

109 

78 

54 

43 

190 

162 

133 

95 

67 

52 

172 

146 

120 

86 

47 

43 

Import,  Intercoastal  and  Coastwise - - - 

169 

144 

118 

85 

59 

46 

163 

138 

116 

83 

57 

44 

161 

136 

115 

82 

56 

43 

155 

132 

109 

78 

54 

43 

161 

136 

115 

82 

56 

43 

169 

144 

118 

85 

59 

46 

u> 

44 

Export,  Interooostal  and  Coastwise . 

169 

144 

“118 

85 

59 

46 

167 

142 

116 

83 

57 

44 

166 

141 

116 

82 

56 

43 

165 

132 

109 

78 

54 

43 

166 

141 

116 

82 

56 

43 

169 

144 

118 

85 

59 

46 

45 

Plqua  . . . Ohio 

694 

618 

552 

1 

641 

690 

825 

46 

Domestic  . 

145 

123 

102 

73 

51 

40 

136 

116 

95 

68 

48 

37 

125 

106 

88 

63 

44 

34 

138 

117 

97 

69 

48 

38 

143 

122 

100 

72 

■31 

39 

154 

131 

108 

77 

54 

42 

r 

47 

Import,  Intercdastal  and  Coastwise . 

133 

114 

91 

66 

47 

37 

127 

108 

S9 

64 

45 

35 

125 

106 

88 

63 

44 

34 

127 

89 

64 

45 

35 

125 

106 

88 

63 

44 

34 

133 

114 

91 

66 

47 

37 

48 

Export,  IntercoastaJ  and  Coastwise . 

128 

109 

91 

66 

47 

37 

126 

107 

89 

64 

45 

35 

125 

106 

88 

63 

44 

34 

126 

89 

64 

45 

35 

125 

106 

88 

63 

44 

34 

128 

109 

91 

Gf> 

47 

37 

49, 

Plymouth  . Ind. 

808 

732 

6S5 

719 

1 

838 

ESI 

50 

Domestic . 

156 

133 

109 

78 

55 

43 

149 

127 

104 

75 

52 

41 

142 

121 

99 

71 

50 

39 

145 

123 

102 

73 

51 

40 

160 

136 

112 

80 

56 

44 

162 

138 

113 

81 

El 

45 

51 

Import,  Intercoastal  and  Coastwise . 

LLiJi 

129 

102 

74 

53 

42 

144 

123 

100 

72 

51 

40 

142 

121 

99 

71 

50 

39 

144 

123 

72 

51 

40- 

142 

121 

99 

71 

50 

39 

150 

129 

102 

74 

53 

42 

52 

Export,  IntercoastaJ  and  Coastwise . 

145 

124 

102 

74 

53 

42 

143 

122 

100 

72 

51 

40 

142 

121 

99 

71 

50 

39 

143 

122 

72 

51 

40 

142 

121 

99 

71 

50 

39 

145 

124 

102 

74 

53 

42 

53 

Pontiac  . Mich. 

649 

655 

630 

537 

822 

721 

54 

Domestic  . 

142 

121 

99 

71 

50 

39 

140 

119 

98 

70 

49 

39 

134 

114 

94 

67 

47 

37 

128 

90 

64 

45 

35 

160 

136 

112 

80 

56 

44 

145 

123 

102 

73 

51 

40 

55 

Import,  IntercoastaJ  and  Coastwise . 

142 

121 

97 

70 

50 

39 

136 

115 

95 

68 

48 

37 

134 

113 

94 

67 

47 

36 

128 

90 

64 

45 

35 

134 

113 

94 

67 

47 

36 

142 

121 

97 

70 

50 

39 

*T> 

56 

Export,  Intercoastal  and  Coastwise . 

137 

117 

97 

70 

50 

39 

135 

115 

95 

68 

48 

37 

134 

114 

94 

67 

47 

36 

128 

90 

64 

45 

35 

134 

114 

94 

67 

47 

36 

137 

117 

97 

50 

2.'1 

57 

Port  Huron  . Mich. 

552 

598 

596 

1 

479 

811 

663 

58 

Domestic  . 

135 

115 

95 

68 

47 

37 

135 

115 

95 

68 

47 

37 

132 

112 

92 

66 

46 

36 

125 

88 

63 

44 

34 

158 

134 

111 

79 

55 

43 

143 

122 

100 

72 

50 

39 

59 

Import,  IntercoastaJ  and  Coastwise . 

135 

115 

95 

68 

47 

37 

129 

109 

93 

66 

45 

35 

127 

107 

92 

65 

44 

34 

126 

88 

63 

44 

34 

127 

107 

92 

65 

44 

34 

135 

115 

95 

68 

47 

37 

« 

60 

Export,  Intercoastal  and  Coastwise . 

135 

115 

95 

68 

47 

37 

133 

113 

93 

66 

45 

35 

132 

112 

92 

65 

44 

34 

125 

88 

63 

44 

34 

132 

112 

92 

65 

44 

34 

135 

115 

95 

G8 

47 

37 

ft 

61 

Portsmouth  . Oh  lo 

654 

574 

490 

703 

550 

881 

62 

Domestic  . 

139 

118 

97 

70 

49 

38 

130 

111 

91 

65 

46 

36 

118 

100 

83 

59 

41 

32 

144 

122 

101 

72 

50 

40 

129 

110 

90 

65 

45 

35 

161 

137 

113 

81 

56 

44 

f¥- 

63 

Import,  IntercoastaJ  and  Coastwise . 

126 

108 

86 

62 

44 

35 

120 

102 

84 

60 

42 

33 

118 

100 

83 

59 

41 

32 

120 

84 

60 

42 

33 

118 

100 

83 

69 

41 

32 

126 

108 

86 

62 

44 

35 

64 

Export,  Intercoastal  and  Coastwise . 

121 

103 

86 

62 

44 

35 

119 

101 

84 

60 

42 

33 

118 

100 

83 

59 

41 

32 

119 

84 

60 

42 

33 

118 

100 

83 

59 

41 

32 

121 

103 

SC 

62 

44 

35 

• 

65 

Quincy  . m. 

1025 

952 

1030 

1069 

1214 

1 

66 

Domestic  . 

■1 

1SS 

160 

132 

94 

66 

52 

180 

153 

126 

90 

63 

50 

174 

148 

122 

87 

61 

48 

182 

153 

126 

90 

63 

50 

182 

155 

127 

91 

64 

50 

197 

167 

138 

99 

69 

54 

A 

67 

Import,  Intercoastal  and  Coastwise . 

182 

156 

125 

90 

M 

51 

176 

150 

123 

88 

un 

49 

174 

148 

122 

87 

61 

48 

176 

rm 

123 

88 

62 

49 

174 

148 

122 

88 

61 

48 

182 

156 

125 

90 

64 

51 

68 

Export,  Intercoastal  and  Coastwise _ 

■ 

177 

151 

125 

90 

64 

51 

175 

149 

123 

88 

62 

49 

174 

148 

122 

87 

61 

48 

176 

149 

123 

88 

62 

49 

174 

148 

122 

88 

61 

48 

177 

151 

125 

90 

64 

61 

4 


BETWEEN 


NEW  YORK.  N.  Y. 


S  AND  ~  - 

1  Richmond  . Ind. 

2  Domestic  . . . 

3  Import,  Intercoastal  and  Coastwise . 

4  Export.  Intercoastal  and  Coastwise . 

5  Rockford  . HI. 

6  Domestic  . . 

7  Import,  Intercoastal  and  Coastwise . 

S  Export,  Intercoastal  and  Coastwise . 

9  Roodhouse  . . HI.  } 

10  Domestic  . . .  L . 

11  Import,  IntorcoastaJ  and  Coastwise . 

12  Export,  Intercoastal  and  Coastwise . 

13  Saginaw  . Mich. 

14  Domestic  . . . 

15  Import,  Intercoastal  and  Coastwise . 

16  Export.  Intercoastal  and  Coastwise . 

17  St.  Louis  . Mo.  3 

18  Domestic  . . 

19  Import,  Intercoastal  and  Coastwise . 

20  Export.  Intercoastal  and  Coastwise . 

21  Sandusky  . Ohio 

22  Domestic  . . 

23  Import.  Intercoastal  and  Coastwise . 

24  Export.  Intercoastal  and  Coastwise . 

25  Sardina  . Ohio 

2$  Domestic  . . . . 

27  Import.  Intercoastal  and  Coastwise . 

28  Export,  Intercoastal  and  Coastwise . 

29  Sheboygan  . . Wia 

30  Domestic  . .  J . 

31  Import,  Intercoastal  and  Coastwise . 

32  Export,  intercoastal  and  Coastwise . 

33  South  Bend  . Ind. 

34  Domestic  . . 

35  Import,  Intereoastal  and  Coastwise . 

36  Export,  Intercoastal  and  Coastwise . 

37  Springfield  . . m. 

38  Domestic  . . . . 

39  Import,  Intercoastal  and  Coastwise . 

40  Export.  Intereoastal  and  Coastwise . 

41  Springfield  . . Ohio 

42  Domestic  . . 

43  Import.  Intereoastal  and  Coastwise . 

44  Export.  Intereoastal  and  Coastwise . 

45  Sterling  . - . . HL 

46  Domestic  . . , . 

47  Import.  Intereoastal  and  Coastwise . 

48  Export,  Intereoastal  and  Coastwise . 

49  S  treat  or  . DL 

50  Domestic  . . . 

51  Import.  Intereoastal  and  Coastwise . 

52  Export.  Intereoastal  and  Coastwise . *- 

53  Terre  Haute  . Ind. 

54  Domestic  . . ! 

55  Import.  Intereoastal  and  Coastwise . 

56  Export.  Intereoastal  and  Coastwise . 

57  Toledo  . ...» . Ohio 

5&  Domestic _ _ _ _ _ _ 

59  Import,  Intereoastal  and  Coastwise . 

60  Export,  Intereoastal  and  Coastwise. . 

61  Traverse  City  . . Mich. 

62  Domestic  . . 

63  Import,  Intereoastal  and  Coastwise . 

64  Export.  Intereoastal  and  Coastwise . 

66  Uhrlchsvllle  . Ohio 

66  Domestic  . . 

67  Import.  Intereoastal  and  Coastwise . 

68  Export.  Intereoastal  and  Coastwise . 


PHILADELPHIA.  P. 


CLASSES 


1 

2 

3 

4 

5 

150 

128 

105 

75 

53 

139 

119 

95 

69 

49 

134 

114 

95 

.69 

49 

176 

150 

123 

88 

62 

171 

147 

117 

85 

60 

166 

142 

117 

86 

60 

184 

156 

129 

92 

64 

176 

151 

121 

87 

62 

171 

146 

121 

87 

62 

144 

122 

101 

72 

50 

144 

122 

101 

72 

50 

144 

122 

101 

72 

50 

184 

156 

129 

92 

64 

176 

151 

121 

87 

62 

171 

146 

121 

87 

62 

133 

113 

93 

67 

47 

126 

108 

8G 

62 

44 

121 

103 

86 

62 

44 

150 

128 

105 

75 

53 

136 

117 

93 

67 

48 

131 

112 

93 

67 

48 

167 

142 

117 

84 

58 

167 

142 

117 

84 

58 

167 

142 

117 

84 

58 

156 

133 

109 

78 

55 

150 

129 

102 

74 

53 

145 

124 

102 

74 

53 

178 

151 

125 

89 

62 

171 

147 

117 

85 

60 

166 

142 

117 

S5 

$0 

141 

120 

99 

71 

49 

130 

112 

88 

64 

46 

125 

107 

88 

64 

46 

180 

153 

126 

90 

63 

175 

150 

120 

87 

61 

170 

145 

120 

87 

61 

173 

147 

121 

87 

61 

568 

144 

115 

83 

59 

163 

139 

115 

83 

59 

167 

142 

117 

84 

58 

159 

136 

109 

79 

56 

154 

131 

109 

79 

56 

135 

115 

95 

.68 

47 

135 

115 

95 

68 

47 

135 

115 

95 

68 

47 

168 

143 

118 

84 

59 

5  68 

143 

118 

84 

59 

168 

143 

118 

84 

59 

124 

105 

87 

62 

43 

117 

101 

79- 

58 

41 

112 

96 

79 

58 

41 

6  I  Miles  1 


CLA 

lSSES 

3 

4 

5 

99 

71 

50 

93 

67 

47 

93 

67 

47 

118 

84 

59 

115 

S3 

58 

115 

83 

58 

123 

88 

62 

119 

85 

60 

119 

85 

60 

101 

72 

SO 

99 

70 

48 

99 

70 

48 

123 

88 

62 

119 

85 

60 

119 

85 

60 

88 

63 

44 

84 

60 

42 

84 

60 

42 

98 

70 

49 

91 

65 

46 

91 

65 

46 

116 

83 

58 

115 

82 

56 

115 

82 

56 

104 

76 

52 

100 

72 

51 

100 

72 

51 

120 

86 

60 

115 

83 

58 

115 

83 

58 

92 

66 

46 

86 

62 

44 

86 

62 

44 

121 

87 

61 

118 

85 

59 

118 

85 

69 

116 

83 

58 

113 

81 

57 

113 

81 

67 

112 

80 

56 

107 

77 

54 

107 

77 

54 

95 

-68 

47 

93 

66 

45 

93 

66 

45 

118 

84 

59 

116 

82 

57 

116 

82 

67 

80 

57 

40 

77 

56 

39 

77 

56 

39 

NORFOLK.  VA 

classes 

Miles 

1  2  3  4  STH 

[lies 
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Statement  of  -Class  Bates  in  Effect  December  2, 1931,  or  Prior  to  Bates  Published  Under  I.C.C.  Docket  15879,  Between  Bepresentative  Points 
In  Central  Freight  Assn.  Territory  Located  in  Former  McGraham  Formula  Percentage  Groups  and  New  York,  Philadelphia,  Baltimore 
Albany,  Norfolk  and  Boston  Applicable  on  Domestic,  Import  and  Export  Traffic  and  the  Short  Line  Distances. 

Bates  in  Cents  Per  100  Pounds 


New  York.  N.  Y. 


Former 
Per¬ 
cent - 
aie 
Croup 

Representative 
Point  in  Group 

66  ] 

67  j 

Youncertown. 
Ohio  |  ' 

71 

Cleveland. 

Ohio  1 

74) 

71  j 

Columbus.  1 
Ohio  1  1 

87 

Cincinnati,  1  J 
Ohio  i 

93 

Indianapolis, 
tad.  1  1 

100 

Chicago*  ■  ! 

DL  i 

117 

st.  Louis.  ; 

Mo. 

E.B.  500  94%  S3 


83%  <3% 


44 

37% 

*1% 

44 

38 

33 

434  39 


KB.  5*3  101  88%  C7 

W.B.  5*2  101  88%  *7 


47  I  40  31% 


47  40  33%  490  95 


ELB.  (31  109% 
W.B.  *21  111  ) 


73  51 

73%  51% 


E.B.  734  133%  108% 
W.B.  734  133%  108% 


ELB.  799  132 
W.B.  799  133 


E.B.  890  143  134% 
W.B.  890  143  134% 


ELB.  1040  1U  145%  119% 
W.B.  1040  1M  145%  110% 


3C%  545  107% 
37  545  105 


41%  (44  131% 

41%  I  (44  117% 


(7%  314  140 
47%  314  13S 


904  1(4 
9*4  1(9 


Baltimore,  Ml 


Albany.  N.  Y. 


29%  373  91%  30 


373  37 


75%  I  40%  I  41  35 


31%  444 
31%  444 


36%  (4 

30%  (4 


44  ST 
37 


34%  479  |  104% 
35  479 


39%  5(0  130%  106% 
39%  500  115%  100% 


44  733  130  114 
44  723  13*  119 


139  113 

134  103 


45%  737  139 
45%  7(7  134 


391  1(3 
391  153 


131%  91 

114%  91 

43%  107 


74  (3 

74  a 


462 

90 

<(2 

79 

4(3 

97 

4(8 

79 

104 

(04 

106 

83% 

707 

707 

US% 

95 

750 

7M 

124% 

103% 

7(9 

789 

134% 

113% 

990 

990 

159% 

137% 

(0% 

42 

54% 

37% 

•4% 

45 

64% 

17% 

I 


106%  93  70 

©  94%  83  (3 

106%  .  93  70 


104%  93  70 

©101  88%  (7  1 47 

100%  98  70  48 


42  35 

33%  *7% 


106%  93  70  48  40% 

106%  93  70%  48%  41 


47  40  (57  130%  106%  73  54%  44 

87%  83  (57  107%  34%  75  51%  44 


43  7(7  139  113  85  (8%  49% 

34%  7(7  11(  102  81  56%  47% 


S*  Si  &  sit  Sg  8  Sg  tt 


168 
150  1131 


sg  8 


74  (3 

71  Cl 


40  |  33% 


Tariff  Authorities 


EXPLANATION  OP  REFERENCE  MARKS 


ELB. — B.T.  Jones,  Tariff  No.  I1S-C.  J.C.C.  1353. 

W.B.— W.8.  Curistt’s,  LC.C-A— 149  sad  New  England 

Prt.  AM.-T.&  Tariff  No.  1-B.  LN.  Doe’s 

i.cc.100. 


O  Applies  for  export  to  Porulcn  Countries,  except  Mexico. 
S — Via  Standard  AH  Rail  routes. 

D— Via  Differential  All-Rail  routes 


EXPLANATION  OF  AE 
f  E.B— Bastbooi 


D— Via  Differential  All-Rail  routes  through  Canada 
O  Applies  other  than  via  Detroit  or  Port  Huron.  Mich. 
V  OppH—  via  Detroit  or  Port  Huron,  Mich. 
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Exhibit  No.  12 
Witness:  Hodkinson 
I.C.C.  Docket  No.  29117 

Chart  Showing  Rules  Governing  the  Application  of 

Export,  Import,  Intercoastal  and  Coastwise  Rates  at 
the  North  Atlantic  Ports 

Application  of  Export  Rates 

Rates  will  apply  on  property  consigned  for  export  to 
foreign  countries,  viz. : 

Canal  Zone  of  Panama,  Cuba,  Insular  Possessions  of  the 
United  States;  (Philippine  Islands,  Puerto  Rico, 
Hawaiian  Islands  and  Virgin  Islands),  also  all  desti¬ 
nation  not  located  in:  United  States  of  America  (in¬ 
cluding  Alaska),  Canada  (including  provinces  of  Prince 
Edward  Island,  New  Brunswick  and  Nova  Scotia), 
Newfoundland,  Islands  of  Miquelon  and  St.  Pierre. 

when  exported  direct  from  ports,  will  only  apply,  except 
as  otherwise  provided,  on  traffic  which  does  not  leave  pos¬ 
session  of  the  carrier  delivered  by  the  Atlantic  Port  Ter¬ 
minal  Carriers  direct  to  the  steamer  or  steamers’  dock  upon 
arrival  at  the  port  or  after  storage  or  transit  has  been  ac¬ 
corded  by  the  port  carrier  at  the  port  under  tariffs  which 
permit  the  application  of  the  export  rates,  and  also  on  traffic 
delivered  to  the  party  entitled  to  receive  it  at  the  carrier’s 
seaboard  stations  to  which  export  rates  apply  which  traffic 
is  handled  direct  from  carriers’  stations  to  steamship  docks 
and  on  which  required  proof  of  exportation  is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  for  export,  which  are  ordered  for  export  after  ar¬ 
rival  at  seaboard,  or  outer  holding  yard  or  yards,  will  be 
subject  to  the  rates,  rules  and  regulations  applicable  to  ex¬ 
port  traffic  or  the  same  as  would  have  applied  had  the 
shipment  been  originally  consigned  for  export,  so  long  as 
the  property  has  not  passed  from  the  possession  of  the 
easier  and  is  subject  to  a  reconsigning  charge. 

Export  rates  will  also  apply  on  shipments  consigned  on 
bills  of  lading  for  export,  destined  to  foreign  countries  or 
foreign  possessions  of  the  United  States,  handled  through 
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United  States  Navy  Yards,  Naval  Bases  or  Army  Bases  or 
delivered  to  United  States  Government  vessels  docked 
thereat  on  presentation  of  proper  evidence  of  exportation. 

All  shipments  consigned  to  ports  for  export  are  to  be 
waybilled  and  bills  of  lading  issued  at  the  export  rates. 
Rate  to  Baltimore,  Md.,  on  export  property  will  apply  on 
shipments  delivered  to  vessels  directly  from  railroad  owned 
piers  or  piers  leased  to  and  operated  by  the  Railroad  Com¬ 
pany  at  Baltimore,  Md. 

Application  of  Import  Rates 

Import  rates  from  the  ports,  will  apply  on  property  re¬ 
ceived  from  foreign  countries,  viz. : 

Canal  Zone  of  Panama ; 

Cuba; 

Insular  Possessions  of  the  United  States  (Philippine 
Islands,  Puerto  Rico,  Hawaiian  Islands  and  Virgin 
Islands),  also 

All  points  of  origin  not  located  in  : 

United  States  of  America  (including  Alaska) ; 

Canada  (including  provinces  of  Prince  Edward  Island, 
New  Brunswick  and  Nova  Scotia) ; 

Newfoundland ; 

Islands  of  Miquelon  and  St.  Pierre 

and  delivered  to  the  rail  carrier  direct  from  ship’s  side  or 
dock  of  vessel  bringing  such  property  to  origin  stations  or 
on  such  property  received  by  the  rail  carriers  from  customs 
bonded  warehouses;  appraisers’  stores  (not  internal  rev¬ 
enue  stores)  or  public  warehouses  at  the  port  of  entry  (see 
Note  A)  or  initial  carriers’  stores,  or  fumigation  plants 
after  having  been  fumigated  under  federal  regulations  and 
inspection,  within  twelve  (12)  months  from  date  of  entry, 
provided  same  has  not  been  trans-shipped  at  any  other 
United  States  port  (see  Note  B). 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
property  is  received  by  the  carrier  for  transportation,  either 
direct  to  destination  or  to  an  intermediate  point  for  transit 
under  transit  tariffs  lawfully  on  file  with  the  Interstate 
Commerce  Commission. 


Note  A — In  order  to  obtain  the  benefit  of  import  rates 
on  traffic  stored  in  public  warehouses,  the  owner  or  his  agent 
must  register  such  traffic  at  the  port  of  entry,  except  as 
otherwise  provided,  with  the  Trunk  Line  Freight  Inspection 
Bureau  within  twenty-five  (25)  days  of  the  date  such  traffic 
arrived  at  such  port  of  entry  and  at  the  time  of  reshipment 
furnish  the  carrier  with  evidence  showing  origin  of  such 
traffic  as  provided  in  Note  C,  as  well  as  date  traffic  was  en¬ 
tered  at  the  port  of  entry. 

It  is  understood  the  actual  inspection  service  at  Norfolk 
and  Lambert  Point,  Va.,  is  performed  by  the  Southern 
Weighing  and  Inspection  Bureau. 

Note  B — Trans-shipment,  as  herein  mentioned,  means  the 
unloading  of  traffic  at  any  port,  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  contract 
of  carriage,  but  does  not  mean  traffic  which  is  transferred 
from  one  vessel  to  another  for  on-carriage  under  the  terms 
of  the  original  bill  of  lading  taken  out  at  time  of  forwarding 
at  the  foreign  port  from  which  traffic  cleared  on  the  first 
vessel. 

Note  C — 

Certificate  on  Import  Freight  (Note) 

Each  bill  of  lading  and  shipping  order  covering  import 
freight  received  from  steamer  dock,  customs  bonded  ware¬ 
house,  Appraiser’s  stores,  initial  carrier’s  stores,  public 
warehouses  or  fumigation  plants  after  having  been  fumi¬ 
gated  under  Federal  regulations  and  inspection,  entitled  to 
an  import  rate  or  the  application  of  import  rules,  regula¬ 
tions  and  charges  shall  bear  on  its  face  a  certificate  in  the 
following  form  which  must  be  signed  by  the  shipper  or  his 
Agent : 

Import  Certificate 

. hereby  certify  that  the  property  covered 

(I)  (We) 

by  this  receipt  was  imported  in  the . 

(kind  of  Teasel  and  its  name) 

from . arriving  at  this  port  on 

(name  of  foreim  port) 

. and  has  not  been  in  any  private  ware- 

(date  of  arriral) 

house  (not  public  warehouse)  but  is  transferred  to  railroad 
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station  direct  from 


(Steamer  dock) 


(Customs’  bonded  warehouse) 


(Appraiser’s  stores) 


(Initial  carrier's  stores)  (Public  Warehouse*) 

or  from  fumigation  plants  after  having  been  fumigated 
under  Federal  Regulations  and  inspection. 

Shipper. . .  . 

By  Agent . 

Note — In  order  to  obtain  the  benefit  of  import  rates  or 
the  application  of  import  rules,  regulations  and  charges, 
the  certification  referred  to  in  this  rule  must  be  made  at  the 
time  the  shipment  is  tendered  to  the  carrier. 

Application  of  Intercoastal  Rates  From 
North  Atlantic  Ports 

Rates  apply  on  Intercoastal  traffic  originating  at  points 
on  the  Pacific  Coast  of  the  United  States,  Alaska  and 
British  Columbia  also  on  traffic  originating  at  interior 
Pacific  Coast  points  moving  via  Pacific  Coast  ports,  and 
moving  via  the  Panama  Canal,  when  arriving  at  the  ports 
via  vessel  and  delivered  to  the  rail  carrier  direct  from 
shipside  or  dock  of  vessel  bringing  such  property  to  origin 
ports  provided >  same  has  not  been  trans-shipped  at  any 
other  United  States  port  (Note). 

Note — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 

Application  of  Intercoastal  Rates  to 
North  Atlantic  Ports 

Rates  will  only  apply  on  traffic  destined  to  points  on  the 
Pacific  Coast  of  the  United  States,  Alaska  and  British 
Columbia  also  on  traffic  destined  to  interior  Pacific  Coast 
points  moving  via  Pacific  Coast  ports  and  moving  via  the 
Panama  Canal,  which  is  delivered  by  the  Atlantic  Port 


Carriers  to  the  steamer  or  steamers  direct  upon  arrival 
at  the  port  or  if  storage  or  transit  has  been  accorded  by 
the  port  carrier  at  the  port  under  tariffs  which  permit  the 
application  of  the  Intercoastal  rates,  and  also  on  traffic 
delivered  to  the  party  entitled  to  receive  it  at  the  carriers’ 
seaboard  stations  to  which  intercoastal  rates  apply,  which 
traffic  is  handled  direct  from  carrier’s  stations  to  steam¬ 
ship  docks  and  on  which  required  proof  of  trans-shipment 
is  given. 

Shipments  not  consigned  in  shipping  orders  or  bills  of 
lading  to  a  point  on  the  Pacific  Coast  of  the  United  States, 
Alaska  or  British  Columbia  for  movement  via  Panama 
Canal,  which  are  ordered  to  such  destinations  after  arrival 
at  the  seaboard  or  outer  yard  or  yards,  will  be  subject  to 
the  rates,  rules  and  regulations  that  would  have  applied 
had  the  shipment  been  originally  consigned  for  such  des¬ 
tination  at  the  time  of  forwarding  from  point  of  origin. 

Application  of  Coastwise  Rates  From 
North  Atlantic  Ports 

Rates  will  only  apply  on  Coastwise  traffic  originating  at 
South  Atlantic  and  Gulf  Ports  south  of  Albemarle  Sound, 
and  on  traffic  originating  at  interior  points  moving  via  said 
ports,  when  arriving  at  said  origin  ports  via  vessel  and 
delivered  to  the  rail  carrier  direct  from  shipside  or  dock 
of  vessel  bringing  such  property  to  said  origin  ports,  pro¬ 
vided  same  has  not  been  trans-shipped  at  any  other  United 
States  port  (Note). 

Note — Trans-shipment  as  herein  mentioned  means  the 
unloading  of  traffic  at  any  port  and  subsequent  reshipment 
thereof  to  another  port  under  a  new  bill  of  lading  or  con¬ 
tract  of  carriage. 

The  rate  to  be  applied  will  be  that  in  effect  on  the  date 
the  property  is  received  by  the  carrier. 

Application  of  Coastwise  Rates  to  North  Atlantic  Ports 

Rates  will  only  apply  on  Coastwise  traffic  destined  to 
South  Atlantic  and  Gulf  Ports  south  of  Albemarle  Sound, 
and  on  traffic  destined  to  interior  points  moving  via  said 
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ports,  which  is  delivered  by  the  Atlantic  Port  Carriers  to 
the  steamer  or  steamers  direct  upon  arrival  at  the  port 
or  if  storage  or  transit  has  been  accorded  by  the  port  car¬ 
rier  at  the  port  tinder  tariffs  which  permit  the  application 
of  coastwise  rates,  and  also  on  traffic  delivered  to  the  party 
entitled  to  receive  it  at  the  carriers’  seaboard  stations  to 
which  coastwise  rates  apply,  which  traffic  is  handled  direct 
from  carrier’s  station  to  steamship  docks  and  on  which 
required  proof  of  trans-shipment  is  given. 

Shipments  not  consigned  in  shipping  order  or  bills  of 
lading  to  coastwise  points  located  in  the  United  States 
south  of  Albemarle  Sound,  which  are  ordered  to  such  des¬ 
tinations  after  arrival  at  the  seaboard  or  outer  yard  or 
yards,  will  be  subject  to  the  rates,  rules  and  regulations 
that  would  have  applied  if  the  shipment  had  been  originally 
consigned  for  such  destination  at  the  time  of  forwarding 
from  point  of  origin. 

Tariff  Authorities 


W.  S.  Curlett’s  LC.C.  A-574 
W.  S.  Curlett’s  I.C.C.  A-625 
W.  S.  Curlett’s  LC.C.  A-647 
W.  S.  Curlett’s  LC.C.  A-694 
B.&  L.E.R.R.  LC.C.  1163 

B.&  OJR.R.  LC.C.  23376 

B.&  O.R.R.  LC.C.  23410 

B.&  O.R.R.  I.C.C.  23530 


W.  S.  Curlett’s  LC.C.  A-747 

B.  T.  Jones’ 

LC.C. 

3422 

B.  T.  Jones’ 

LC.C. 

3642 

B.  T.  Jones’ 

LC.C. 

3758 

P.R.R. 

LC.C. 

2663 

P.RJB. 

LC.C. 

2675 

P.R.R. 

LC.C. 

2688 

P.&L.E.R.R. 

LC.C. 

3325 
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Exhibit  No.  13 
Witness:  Hodkinson 
I.C.C.  Docket  No.  29117 

Statement  Setting  Foeth  the  Regulations  of  the 

Official  Territory  Rail  Carriers  Serving  the  Port 

of  Norfolk,  Ya.  Covering  the  Service  of  Loading  and 
Unloading  Carload  Freight 

List  of  Official  Territory  Railroads 
Serving  the  Port  of  Norfolk 

Chesapeake  and  Ohio  Railway  Company,  The 
Norfolk  and  Western  Railway  Company, 

Norfolk  &  Portsmouth  Belt  Line  Railroad  Co. 
Pennsylvania  Railroad  Co.,  The 
Virginian  Railway  Co.,  The 

Handling  Expenses 

All  freight  received  or  delivered  at  other  than  regular 
receiving  or  delivering  stations  of  this  company  shall  be 
loaded  or  unloaded  by  the  shipper  or  consignee,  unless  this 
company  elects  to  perform  this  service,  in  which  case  a 
charge  of  28  cents  per  2,000  pounds  for  unloading  and  for 
loading  will  be  made. 

Note: — It  is  understood  that  the  loading  and  unloading 
charges  above  specified  will  be  assessed  on  all  traffic  ex¬ 
cept  that  received  at  or  delivered  in  the  designated  space 
in  Railroad  Company’s  warehouse  where  local  traffic  is 
usually  received  or  delivered. 

Allowances  for  Loading  Bananas 

Where  the  service  of  loading  bananas  into  cars  at  Nor¬ 
folk,  Va.,  is  performed  by  shippers  for  account  of  carriers, 
an  allowance  of  $2.50  per  car  will  be  made  to  shippers  for 
performing  such  loading  service. 

Wharfage  and  Handling  Charges 
Transport,  Trading  and  Terminal  Corporation 

Any  charge  of  the  Norfolk  &  Portsmouth  Belt  Line  Rail¬ 
road  Company  for  wharfage,  storage,  loading,  unloading, 
handling,  transferring,  or  any  service  whatever  at  the 
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Transport,  Trading  and  Terminal  Corporation,  as  per  Nor¬ 
folk  &  Portsmouth  Belt  Line  Railroad  Company  Tariff  6-J, 
I.C.C.  105,  will  be  in  addition  to  the  rate  to  or  from  Norfolk, 
Va.,  except  that  on  export,  import,  coastwise  and  inter¬ 
coastal  traffic,  any  quantity,  on  which  the  freight  rate  is  not 
less  than  10  cents  per  100  pounds,  or  $2.00  per  ton,  wharfage 
charge  of  1  cent  per  100  pounds,  and  handling  charge  not  to 
exceed  3  cents  per  100  pounds  or  60  cents  per  ton,  will  be 
included  in  the  freight  rate  to  or  from  Norfolk,  Va.,  with 
the  exceptions  shown  in  paragraphs  1,  2  and  3  under  head¬ 
ing  4 ‘Absorption  of  Wharfage  and  Handling  Charges”. 

Lincoln  Tidewater  Terminals,  Inc. 

Any  charge  of  the  Norfolk  and  Portsmouth  Belt  Line 
Railroad  Company  for  wharfage,  storage,  loading,  unload¬ 
ing,  handling,  transferring,  or  any  service  whatever  at  the 
Lincoln  Tidewater  Terminals,  Inc.  as  per  Norfolk  and 
Portsmouth  Belt  Line  Railroad  Company’s  Tariff  6-J, 
I.C.C.  105,  will  be  in  addition  to  the  rate  to  or  from  Nor¬ 
folk,  Va.,  except  that  on  export,  import,  coastwise  and  in¬ 
tercoastal  traffic,  any  quantity,  on  which  the  freight  rate  is 
not  less  than  10  cents  per  100  pounds,  or  $2.00  per  ton, 
wharfage  charge  of  1  cent  per  100  pounds,  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  or  60  cents 
per  ton,  will  be  included  in  the  freight  rate  to  or  from  Nor¬ 
folk,  Va.,  except  as  shown  in  paragraphs  1,  2  and  3  under 
“Absorption  of  Wharfage  and  Handling  Charges”. 

Municipal  Grain  Elevator 

Any  charge  of  the  Norfolk  and  Portsmouth  Belt  Line 
Railroad  Company  for  wharfage,  storage,  loading,  unload¬ 
ing,  handling,  transferring  or  any  service  whatever  at  the 
Municipal  Grain  Elevator,  as  per  Norfolk  and  Portsmouth 
Belt  Line  Railroad  Company’s  Tariff  6-J,  I.C.C.  105,  will 
be  in  addition  to  the  rate  to  Norfolk,  Va.,  except  that  on 
grain,  in  carloads,  handled  through  the  elevator  direct  to 
vessel  wharfage  charge  of  one  cent  per  100  pounds  will  be 
included  in  the  freight  rate  to  Norfolk,  Va. 


487 


Jones  Cold  Storage  and  Terminal  Corporation  (East 
Water  Street  Terminals),  Norfolk,  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  handled  through  the  Jones  Cold  Storage  and 
Terminal  Corporation  (East  Water  Street  Terminals), 
Norfolk,  Va.,  which  pays  the  rail  carriers  and  connections 
10  cents  per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over, 
wharfage  charge  of  one  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds  or  60  cents  per 
ton,  will  be  included  in  the  freight  rate  to  or  from  Norfolk, 
Va.,  except  as  shown  in  paragraphs  1,  2  and  3  under  head¬ 
ing  “Absorption  of  Wharfage  and  Handling  Charges”. 


Southgate  Terminal  Corporation  (Norfolk  Division 
Terminals),  Norfolk,  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  which  pays  the  Rail  Carriers  and  connections 
10  cents  per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over, 
wharfage  charge  of  one  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds  or  60  cents  per 
ton,  will  be  included  in  the  freight  rate  to  or  from  Norfolk, 
Va.,  except  freight  in  tank  cars  and  as  shown  in  paragraphs 
1,  2  and  3  under  heading  “Absorption  of  Wharfage  and 
Handling  Charges”. 


Security  Warehouse  Corporation,  Norfolk,  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  moving  through  the  Security  Warehouse  Cor¬ 
poration,  Norfolk,  Va.,  which  pays  the  Rail  Carriers  and 
connection  10  cents  per  100  pounds,  or  over,  or  $2.00  per 
ton,  or  over,  wharfage  charge  of  one  cent  per  100  pounds 
and  handling  charge  not  to  exceed  3  cents  per  100  pounds  or 
60  cents  per  ton,  will  be  included  in  the  freight  rate  to  or 
from  Norfolk,  Va.,  except  freight  in  tank  cars  and  as  shown 
in  paragraphs  1,  2  and  3  under  heading  “Absorption  of 
Wharfage  and  Handling  Charges”. 
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Imperial  Tobacco  Company,  Ltd.  (Berkley 
Warehouses  and  Tracks),  Norfolk,  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  handled  through  the  Imperial  Tobacco  Com¬ 
pany,  Ltd.  (Berkley  Warehouses  and  Tracks),  Norfolk,  Va., 
which  pays  the  Rail  Carriers  and  connections  10  cents  per 
100  pounds,  or  over,  or  $2.00  per  ton,  or  over,  wharfage 
charge  of  one  cent  per  100  pounds  and  handling  charge  not 
to  exceed  3  cents  per  100  pounds,  or  60  cents  per  ton,  will 
be  included  in  the  freight  rate  to  or  from  Norfolk,  Va., 
except  freight  in  tank  cars  and  as  shown  in  paragraphs  1, 
2  and  3  under  heading  “Absorption  of  Wharfage  and  Han¬ 
dling  Charges”. 

H.  B.  Rogers,  Inc.  (Portsmouth  Division  Terminals), 
Pier  No.  1,  Portsmouth,  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  handled  through  the  H.  B.  Rogers,  Inc. 
(Portsmouth  Division  Terminals),  Pier  No.  1,  Portsmouth, 
Va.,  which  pays  the  Rail  Carriers  and  connections  10  cents 
per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over,  wharfage 
charge  of  one  cent  per  100  pounds  and  handling  charge  not 
to  exceed  3  cents  per  100  pounds,  or  60  cents  per  ton,  as 
provided  in  Norfolk  and  Portsmouth  Belt  Line  Tariff  6-J, 
I.C.C.  105,  will  be  included  in  the  freight  rate  to  or  from 
Norfolk,  Va.,  except  freight  in  tank  cars  and  as  shown  in 
paragraphs  1,  2  and  3  under  heading  “Absorption  of 
Wharfage  and  Handling  Charges”. 

Pinners  Point  Terminal  (Portsmouth),  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  handled  through  the  Southern  Railway  Ter¬ 
minal  at  Pinners  Point  (Portsmouth),  Va.,  which  pays  the 
Rail  Carriers  and  connections  10  cents  per  100  pounds  or 
$2.00  per  ton,  or  over  wharfage  charge  of  one  cent  per  100 
pounds  and  handling  charge  not  to  exceed  3  cents  per  100 
pounds,  or  60  cents  per  ton,  as  published  in  tariffs  law¬ 
fully  on  file  with  the  Interstate  Commerce  Commission,  will 
be  included  in  the  freight  rate  to  or  from  Norfolk,  Va., 
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except  as  shown  in  paragraphs  1,  2  and  3  under  heading 
“Absorption  of  Wharfage  and  Handling  Charges”. 

Norfolk  Tidewater  Terminals,  Inc.,  Pinners 
Point  (Portsmouth),  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic 
any  quantity,  handled  through  the  Norfolk  Tidewater  Ter¬ 
minals,  Inc.,  at  Pinners  Point  (Portsmouth),  Va.,  which 
pays  the  Rail  Carriers  and  connections  10  cents  per  100 
pounds  or  $2.00  per  ton,  or  over,  wharfage  charge  of  one 
cent  per  100  pounds  and  handling  charge  not  to  exceed  3 
cents  per  100  pounds  or  60  cents  per  ton,  as  published  in 
tariffs  lawfully  on  file  with  the  Interstate  Commerce  Com¬ 
mission,  will  be  included  in  the  freight  rate  to  or  from  Nor¬ 
folk,  Va.,  except  as  shown  in  paragraphs  1,  2  and  3  under 
heading  “Absorption  of  Wharfage  and  Handling  Charges”. 

Lambert  Point  Terminals  (Norfolk  &  Western 
Railway  Company  Piers) 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  which  pays  the  Rail  Carriers  and  connections 
10  cents  per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over, 
wharfage  charge  of  one  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  or  60  cents  per 
ton,  will  be  included  in  the  freight  rate  to  or  from  Norfolk, 
Va.,  except  as  shown  in  paragraphs  1,  2  and  3  under  head¬ 
ing  “Absorption  of  Wharfage  and  Handling  Charges”. 

Norfolk  Southern  Railroad  Company’s  Berkley 
Terminals  (Norfolk),  Va. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  which  pays  the  Rail  Carriers  and  connections 
10  cents  per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over, 
wharfage  charge  of  one  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  or  60  cents 
per  ton,  will  be  included  in  the  freight  rate  to  or  from 
Norfolk,  Va.,  except  as  shown  in  paragraphs  1,  2  and  3 
under  heading  “Absorption  of  Wharfage  and  Handling 
Charges.” 
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Lambert’s  Point  Dock,  Inc. 

On  Export,  Import,  Intercoastal  and  Coastline  traffic, 
any  quantity,  which  pays  the  Kail  Carriers  and  connections 
10  cents  per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over, 
wharfage  charge  of  one  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  or  60  cents  per 
ton,  will  be  included  in  the  freight  rate  to  or  from  Norfolk, 
Va.,  except  as  shown  in  paragraphs  1,  2  and  3  under  head¬ 
ing  “Absorption  of  Wharfage  and  Handling  Charges”. 

Norfolk  Warehouse  Company,  Inc. 

On  Export,  Import,  Intercoastal  and  Coastwise  traffic, 
any  quantity,  which  pays  the  Rail  Carriers  and  connections 
10  cents  per  100  pounds,  or  over,  or  $2.00  per  ton,  or  over, 
wharfage  charge  of  one  cent  per  100  pounds  and  handling 
charge  not  to  exceed  3  cents  per  100  pounds,  or  60  cents  per 
ton,  will  be  included  in  the  freight  rate  to  or  from  Norfolk, 
Va.,  except  as  shown  in  paragraphs  1,  2  and  3  under  head¬ 
ing  “Absorption  of  Wharfage  and  Handling  Charges.” 

Absorption  of  Wharfage  and  Handling  Charges 

(1)  (a) — Handling  Charges  will  not  be  absorbed  on 
freight  in  open  cars,  except  on  lumber,  all  kinds  (including 
wooden  logs,  wooden  poles,  wooden  ties  and  wooden  piling), 
carloads  (see  paragraph  (b)). 

(b) — When  stowing  in  open  cars  is  required,  handling 
charge  of  y2  cent  per  100  pounds  or  10  cents  per  2000  pounds 
will  be  absorbed  on  lumber,  all  kinds  (including  wooden 
logs,  wooden  poles,  wooden  ties  and  wooden  piling),  car¬ 
loads,  loaded  on  open  cars  at  the  Lambert’s  Point  Terminals 
(Norfolk  &  Western  Railway  Company  Piers),  Lambert’s 
Point  Docks,  Inc. 

(2)  Wharfage  and/or  handling  charges  will  not  be  ab¬ 
sorbed  on  freight  accorded  lighterage,  or  on  grain  or  any 
other  inbound  or  outbound  traffic  milled,  mixed,  malted  or 
stored  in  transit  at  the  Transport,  Trading  and  Terminal 
Corporation;  Lambert’s  Point  Docks,  Inc.,  Lincoln  Tide¬ 
water  Terminals,  Inc.,  Norfolk  Warehouse  Company,  Inc., 
H.  B.  Rogers,  Inc.  (Norfolk  Division  Terminals) ;  Security 
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Warehouse  Corporation;  Imperial  Tobacco  Company,  Ltd., 
(Berkley  Warehouse  and  Tracks) ;  Norfolk  Southern  Rail¬ 
road  Company,  Berkley  Terminals;  Jones  Cold  Storage  and 
Terminal  Corp.  (East  Water  Street  Terminals) ;  Lamberts 
Point  Terminals  (Norfolk  &  Western  Railway  Company 
Piers),  Norfolk,  Va. ;  H.  B.  Rogers,  Inc.  (Portsmouth  Di¬ 
vision  Terminals) ;  Pier  No.  1,  Pinners  Point  Terminal, 
Portsmouth,  Va.,  Norfolk  Tidewater  Terminals,  Inc.,  Pin¬ 
ners  Point  (Portsmouth),  Va. 

(3)  In  all  other  respects  on  Export,  Import,  Intercoastal 
and  Coastwise  traffic  the  wharfage,  handling,  storage  and/or 
other  charges  applicable  at  the  Transport,  Trading  and 
Terminal  Corporation;  Lambert’s  Point  Docks,  Inc.,  Lin¬ 
coln  Tidewater  Terminals,  Inc.,  Norfolk  Warehouse  Com¬ 
pany,  Inc.,  H.  B.  Rogers,  Inc.,  (Norfolk  Division  Terminals) 
Security  Warehouse  Corporation;  Imperial  Tobacco  Com¬ 
pany,  Ltd.;  Berkley  Warehouses  and  Tracks);  Norfolk 
Southern  Railroad  Company,  Berkley  Terminals;  Jones 
Cold  Storage  and  Terminal  Corporation,  (East  Water 
Street  Terminal) ;  Lambert’s  Point  Terminals,  (Norfolk 
&  Western  Railway  Company  Piers),  Norfolk,  Va.,  H.  B. 
Rogers,  Inc.,  (Portsmouth  Division  Terminals),  Pier  No.  1; 
Pinners  Point  Terminal,  Portsmouth,  Va.,  and  Norfolk 
Tidewater  Terminals,  Inc.,  Pinners  Point  (Portsmouth), 
Va.,  will  be  in  addition  to  the  rate  to  and  from  Norfolk, 
Va.,  or  Portsmouth,  Va.,  as  the  case  may  be,  published  in 
tariffs  lawfully  on  file  with  the  Interstate  Commerce  Com¬ 
mission. 

Tariffs  in  Which  Specific  Rules  and  Regulations 

Are  Published 

C.  &  O.  Ry.  I.C.C.  No.  12811 

N.  &  W.  Ry.  I.C.C.  No.  9179 

P.R.R.  I.C.C.  No.  2613 

Vgn.  Ry.  I.C.C.  No.  2196 

Nor.  &  Ports.  Belt  Line  R.R.  I.C.C.  No.  105 
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Exhibit  No.  14 
Witness:  Hodkinson 
I.C.C.  Docket  No.  29117 
Page  1  of  3  Pages 

Statement  Setting  Forth  the  Regulations  of  the  Rail 
Carriers  Serving  the  Port  of  Baltimore,  Maryland, 
Covering  the  Service  of  Loading  and  Unloading  Car¬ 
load  Freight 

List  of  Railroads  Serving  Port  of  Baltimore,  Md. 

The  Baltimore  and  Ohio  Railroad  Company 
Canton  Railroad  Company 
The  Pennsylvania  Railroad  Company 
Western  Maryland  Railway  Company 

Allowances  to  Cover  Loading  of  Bananas 

Where  the  service  of  loading  bananas  into  cars  at  Balti¬ 
more,  Md.,  is  performed  by  shippers  for  account  of  car¬ 
riers,  an  allowance  of  $2.50  per  car  will  be  made  to  ship¬ 
pers  for  performing  such  loading  service. 

Loading  and  Unloading  of  Freight  Destined 
To  or  Received  From  Foreign  Ports 

Unless  otherwise  provided  by  tariffs  lawfully  on  file 
with  the  Interstate  Commerce  Commission,  Public  Service 
Commission  of  Maryland  or  herein,  on  traffic  to  or  from 
foreign  ports  wffiich  pays  the  Railroads  serving  the  Port  of 
Baltimore,  Md.,  and  their  connections  not  less  than  10  cents 
per  100  pounds,  or  $2.00  per  ton,  the  freight  rate  will  in¬ 
clude  loading  from  lighters  or  platform  or  piers  under 
cover  to  cars  or  from  open  piers  to  box  cars,  or  unloading 
froiii  cars  to  platform  of  piers  under  cover  or  to  lighters 
or  from  box  cars  to  open  piers,  Except  Oils,  in  bulk,  at  open 
or  closed  piers ;  Import  Lumber  not  otherwise  indexed  by 
name  in  Official  Classification  (including  Wooden  Logs, 
Wooden  Poles,  Wooden  Piling  and  Wooden  Ties)  and 
Pulpwood.  (See  heading  “Loading  charges  on  lumber,,) 
and  traffic  handled  to  or  from  open  cars  at  open  piers. 
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On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  railroad  performs  the  service  there 
will  be  an  additional  charge  of  55  cents  per  ton  for  loading 
or  unloading  of  cars;  the  total  labor  and  freight  charges 
not  to  exceed  10  cents  per  100  pounds  or  $2.00  per  ton  Ex¬ 
cept  Oils,  in  bulk  at  open  or  closed  piers ;  Import  Lumber 
not  otherwise  indexed  by  name  in  Official  Classification  (in¬ 
cluding  Wooden  Logs,  Wooden  Poles,  Wooden  Piling  and 
Wooden  Ties)  and  Pulp  wood  (see  heading  “loading  charges 
on  lumber” ),  and  traffic  handled  to  or  from  open  cars  at 
open  piers. 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  services  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  55  cents  per  ton  of  2000  pounds,  for 
loading  from  lighters  or  platform  of  piers  under  cover  to 
cars  or  from  open  piers  to  box  cars,  or  unloading  from 
cars  to  platform  of  piers  under  cover  or  to  lighters  or  from 
box  cars  to  open  piers,  except  on  Oils,  in  bulk  at  open  or 
closed  piers ;  Import  Lumber  not  otherwise  indexed  by  name 
in  Official  Classification  (including  Wooden  Logs,  Wooden 
Poles,  Wooden  Piling  and  Wooden  Ties)  and  Pulp  wood 
(see  heading  “loading  charges  on  lumber”),  and  traffic 
handled  to  or  from  open  cars  at  open  piers. 

On  all  property  delivered  to  or  received  from  dray  or 
lighter  which  does  not  move  to  or  from  this  company’s 
piers  by  rail,  when  the  railroad  performs  the  labor  of  load¬ 
ing  or  unloading,  a  charge  of  55  cents  per  2000  pounds,  sub¬ 
ject  to  a  minimum  charge  of  55  cents  on  any  one  shipment, 
will  be  assessed. 

Unless  otherwise  provided  by  tariffs  lawfully  on  file 
with  the  Interstate  Commerce  Commission,  Public  Service 
Commission  of  Maryland,  or  herein,  on  traffic  to  or  from 
foreign  ports  which  pays  the  railroads  serving  Port  of  Bal¬ 
timore,  Md.,  and  their  connections  not  less  than  10  cents 
per  100  pounds,  or  $2.00  per  ton,  the  freight  rate  will  in¬ 
clude  the  labor  cost  of  70  cents  per  2000  pounds  on  pack¬ 
age  freight  except  commodities  listed  below  and  75  cents 
per  2000  pounds  on  bulk  freight  and  commodities  listed: 
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Bones,  in  bulk, 

Brick,  loose, 

Glassware,  in  packages 
Hides,  loose  or  in  bundles, 
Lath,  Metal,  in  bundles, 
Lumber,  loose, 

Slate,  loose, 


Soda,  nitrate  of,  in  bags, 
Staves,  loose, 

Steel,  Greased,  not  boxed 
or  crated, 

Ties,  "Wire,  in  bundles. 
Tile,  loose, 

"Wire,  barbed. 


For  loading  from  pier  to  car  of  import  traffic  (see  Note) 
and  for  unloading  from  car  to  pier  of  export  traffic  on  piers 
of  the  Canton  Railroad  whether  operated  by  the  Canton 
Railroad  or  Steamship  Companies  or  Pier  Companies ;  will 
not  apply  on  Oils,  in  bulk,  in  open  or  closed  piers,  or  on 
traffic  handled  to  or  from  open  cars  on  open  piers,  or  to  or 
from  open  cars  on  outside  uncovered  tracks  which  are  a 
part  of  covered  piers,  on  the  Canton  Railroad. 


Note: — Cost  of  labor  for  loading  import  lumber,  not 
otherwise  indexed  by  name  in  Official  Classification 
including  Wooden  Logs,  Wooden  Poles,  Wooden  Pil¬ 
ing  and  Wooden  Ties),  and  Pulpwood,  into  or  on 
cars  will  be  in  addition  to  the  lawfully  published 
freight  rate. 


Loading  and  Unloading  Domestic  and  Coastwise  Freight 

Unless  otherwise  provided  in  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission,  Public  Service  Com¬ 
mission  of  Maryland  or  herein,  rates  to  and  from  Baltimore, 
Md.,  which  pay  the  Railroads  serving  the  port  of  Baltimore, 
Md.  and  their  connections  10  cents  per  100  pounds  or  $2.00 
per  ton,  or  higher,  will  include  loading  from  lighter  or  plat¬ 
form  of  pier  under  cover  to  cars,  or  from  open  piers  to  box 
cars,  or  unloading  from  cars  to  platform  of  pier  under  cover 
or  to  lighter  or  from  box  cars  to  open  pier  Except  Oils,  in 
bulk  at  open  or  closed  piers ;  Lumber,  not  otherwise  indexed 
by  name  in  Official  Classification  (including  Wooden  Logs, 
Wooden  Poles,  Wooden  Piling  and  Wooden  Ties)  and  Pulp- 
wood  (see  heading  “Loading  charges  on  Lumber”). 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton,  when  the  railroad  performs  the  service,  there 
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will  be  an  additional  charge  for  loading  or  unloading  of 
cars  of  55  cents  per  ton  which  must  be  added  to  the  freight 
rate  to  or  from  Baltimore,  Md.  The  total  charge,  however, 
in  such  cases  shall  not  exceed  10  cents  per  100  pounds  or 
$2.00  per  ton,  except  on  articles  for  which  specific  charges 
are  named  in  the  following  paragraphs  and  Lumber,  not 
otherwise  indexed  by  name  in  Official  Classification  (in¬ 
cluding  Wooden  Logs,  Wooden  Poles,  Wooden  Piling  and 
Wooden  Ties)  and  Pulpwood  (see  heading  “Loading 
charges  on  lumber”),  and  further  that  (except  articles  for 
which  specific  charges  are  named  in  the  following  para¬ 
graphs)  and  Lumber,  not  otherwise  indexed  by  name  in 
Official  Classification  (including  Wooden  Logs,  Wooden 
Poles,  Wooden  Piling  and  Wooden  Ties)  and  Pulpwood 
(see  heading  “Loading  Charges  on  Lumber”),  the  pro¬ 
visions  of  this  Item  will  not  apply  on  freight  handled  from 
or  to  open  cars  at  open  piers  or  on  Oils,  in  bulk,  at  open 
or  closed  piers. 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  55  cents  per  ton  of  2000  pounds  for 
loading  from  lighters  or  platform  of  piers  under  cover 
to  cars  or  from  open  piers  to  box  cars,  or  unloading  from 
cars  to  platform  of  piers  under  cover  or  to  lighters  or  from 
box  cars  to  open  piers,  except  on  Oils,  in  bulk  at  open  or 
closed  piers ;  Lumber  not  otherwise  indexed  by  name  in  Of¬ 
ficial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Piling  and  Wooden  Ties)  and  Pulpwood  (see 
heading  “Loading  Charges  on  Lumber”),  and  traffic  han¬ 
dled  to  or  from  open  cars  at  open  piers. 

Domestic  bulk  freight,  in  carload  lots,  discharged  from 
ship  docked  at  Canton  Piers,  Md.,  Jackson’s  Wharf,  Md., 
Locust  Point  Marine  Terminus,  Md.,  and  Fells  Street  Sta¬ 
tion,  Md.,  will  be  loaded  into  cars  at  the  expense  of  the 
Railroad  Company  when  the  rate  applicable  from  Balti¬ 
more,  Md.,  to  destination  is  not  less  than  10  cents  per  100 
pounds  or  $2.00  per  ton,  except  Oils,  in  bulk,  at  open  or 
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closed  piers  and  other  traffic  handled  to  or  from  open  cars 
at  open  piers. 

On  all  property  delivered  to  or  received  from  dray  or 
lighter  which  does  not  move  to  or  from  railroad  company’s 
piers  by  rail,  when  the  railroad  performs  the  labor  of 
loading  or  unloading ;  a  charge  of  55  cents  per  2000  pounds, 
subject  to  a  minimum  charge  of  55  cents  on  any  one  ship¬ 
ment,  wfill  be  assessed. 

Bulk  freight,  which  has  been  imported,  stored  in  other 
than  railroad  warehouses  or  piers,  when  lightered  to  rail¬ 
road  terminals  for  shipment,  will  be  governed  by  “Loading 
and  Unloading  of  freight  destined  to  or  received  from  For¬ 
eign  Ports”. 

A  labor  charge  of  2%  cents  per  100  pounds  will  be  as¬ 
sessed  except  as  otherwise  provided  herein,  on  bulk  freight 
and  articles  which  cannot  be  classified  as  in  packages. 

The  charge  for  handling  heavy  shipments  of  Boilers  and 
Machinery  will  be  as  follows : 

Weighing  3  tons  or  over  and  not  exceed¬ 
ing  10  tons . $11.00 

Over  10  tons  and  not  exceeding  20  tons  22.00 
Over  20  tons  and  not  exceeding  25  tons  33.00 
Over  25  tons,  shippers  must  make  own 
arrangements  for  handling. 

Boats  and  Launches,  shippers  must 
make  own  arrangements  for  handling. 

Unless  otherwise  provided  by  tariffs  lawfully  on  file 
with  the  Interstate  Commerce  Commission,  Public  Service 
Commission  of  Maryland,  or  herein,  on  carload  coastwise 
freight  which  moves  over  the  Railroads  and  pays  the  rail¬ 
roads  serving  the  Port  of  Baltimore,  Md.,  and  their  con¬ 
nection  not  less  than  10  cents  per  100  pounds  or  $2.00  per 
ton,  the  freight  rate  will  include  the  labor  cost  of  70  cents 
per  2000  pounds  on  package  freight,  except  the  following 
commodities : 

Bones,  in  bulk,  Soda,  Nitrate  of,  in  bags, 

Brick,  loose,  Lath,  Metal,  in  bundles, 

Glassware,  in  packages,  Lumber,  loose, 

Hides,  loose  or  in  bundles,  Slate,  loose, 


per  car. 
per  car 
per  car. 
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Staves,  loose,  Ties,  Wire,  in  bundles, 

Steel,  Greased,  not  boxed  or  Tile,  loose, 

crated,  Wire,  barbed. 

and  75  cents  per  2000  pounds  on  bulk  freight  and  the 
aforementioned  excepted  commodities,  for  loading  from 
pier  to  car  (see  Note)  and  unloading  from  car  to  pier  on 
piers  of  the  Canton  Railroad,  whether  operated  by  the  Can¬ 
ton  Railroad  or  Steamship  Companies  or  Pier  Companies 
(Will  not  apply  on  Oils,  in  bulk,  at  open  or  closed  piers,  or 
on  traffic  handled  to  or  from  open  cars  on  open  piers,  or  to 
or  from  open  cars  on  outside  uncovered  tracks  which  are  a 
part  of  covered  piers,  on  the  Canton  Railroad). 

Note: — Cost  of  loading  inbound  domestic  lumber,  not 
otherwise  indexed  by  name  in  Official  Classification  (in¬ 
cluding  Wooden  Logs,  Wooden  Poles,  Wooden  Piling  and 
Wooden  Ties)  and  Pulpwood,  into  or  on  cars  will  be  in  ad¬ 
dition  to  the  lawfully  published  freight  rate. 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Of¬ 
ficial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters,  will  be  assessed  in  addition  to 
the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Of¬ 
ficial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12y2  cents  per  100  pounds 
or  $2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
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lighters  will  be  assessed.  The  above  charges  will  be  in  addi¬ 
tion  to  the  freight  charges. 

Loading  and  Unloading  Pacific  Intebcoastal  Freight 

Unless  otherwise  provided  in  lawfully  published  tariffs 
or  herein,  rates  to  and  from  Baltimore,  Md.,  which  pays  the 
railroad  serving  the  Port  of  Baltimore,  Md.  and  their  con¬ 
nections  10  cents  per  100  pounds,  or  $2.00  per  ton,  or  higher, 
will  include  loading  from  lighter  or  platform  of  pier  under 
cover  to  cars,  or  from  open  pier  to  box  cars,  or  unloading 
from  cars  to  platform  of  pier  under  cover  or  to  lighter,  or 
from  box  cars  to  open  piers.  (See  Heading  “Loading 
Charges  on  Lumber”). 

Bulk  freight,  in  carload  lots,  discharged  from  ship  docked 
at  Canton  Piers,  Md.,  Jackson’s  Wharf,  Md.,  Locust  Point 
Marine  Terminus,  Md.,  and  Fells  St.  Station,  Md.,  will  be 
loaded  into  cars  at  the  expense  of  the  Railroad  Company 
when  the  rate  applicable  from  Baltimore,  Md.,  to  destina¬ 
tion  is  not  less  than  10  cents  per  100  pounds  or  $2.00  per 
ton,  except  traffic  handled  to  or  from  open  cars  at  open 
piers  (see  heading  “Loading  Charges  on  Lumber”). 

On  freight  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton,  when  the  railroad  performs  the  service,  there 
will  be  an  additional  charge  for  such  loading  or  unloading 
of  cars  of  55  cents  per  ton  which  must  be  added  to  the 
freight  rate  to  or  from  Baltimore,  Md.,  the  total  charge, 
however,  in  such  cases  not  to  exceed  10  cents  per  100  pounds, 
or  $2.00  per  ton  (See  heading  “Loading  Charges  on  Lum¬ 
ber”). 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  55  cents  per  ton  of  2,000  pounds,  for 
loading  from  lighters  or  platform  of  piers  under  cover  to 
cars  or  from  open  piers  to  box  cars,  or  unloading  from  cars 
to  platform  of  piers  under  cover  or  to  lighters  or  from 
the  box  cars  to  open  piers  (see  heading  “Loading  Charges 
on  Lumber”). 
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Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Of¬ 
ficial  Classification  (including  wooden  logs,  wooden  poles, 
wooden  ties  and  wooden  piling)  and  Pulpwood,  paying  rate 
of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or  high¬ 
er,  a  charge  of  50  cents  per  2000  pounds  for  loading  on  open 
cars  direct  from  vessel  and  $1.00  per  2000  pounds  for  load¬ 
ing  on  open  cars  or  into  closed  cars  from  piers,  intermediate 
storage  or  lighters,  will  be  assessed  in  addition  to  the  freight 
charge. 

(b)  On  lumber,  not  otherwise  indexed  by  name  in  Official 
Classification  (including  wooden  logs,  wooden  poles,  wood¬ 
en  ties  and  wooden  piling)  and  Pulpwood,  paying  rate  of 
less  than  10  cents  per  100  pounds,  or  $2.00  per  2000  pounds, 
a  charge  of  55  cents  per  2000  pounds  (the  total  charge, 
however,  not  to  exceed  12 y2  cents  per  100  pounds  or  $2.50 
per  2000  pounds)  for  loading  on  open  cars  placed  alongside 
of  vessel,  will  be  assessed.  A  charge  of  $1.00  per  2000 
pounds  (total  charge  not  to  exceed  15  cents  per  100  pounds 
or  $3.00  per  2000  pounds)  for  loading  on  open  cars  or  into 
closed  cars  from  piers,  intermediate  storage  or  lighters  will 
be  assessed.  The  above  charges  will  be  in  addition  to  the 
freight  charges. 

On  all  property  delivered  to  or  received  from  dray  or 
lighter  which  does  not  move  to  or  from  this  company’s  piers 
by  rail,  when  the  railroad  performs  the  labor  of  loading  or 
unloading,  a  charge  of  55  cents  per  2000  pounds,  subject  to 
a  minimum  charge  of  55  cents  on  any  one  shipment,  will  be 
assessed; 

The  Railroad  Company  will  not  load  or  unload  freight 
handled  to  or  from  open  cars  at  open  piers,  except  inbound 
Lumber  (see  heading  “Loading  Charges  on  Lumber”),  or 
oils,  in  bulk,  at  open  or  closed  piers. 

The  minimum  charge  on  any  one  shipment  will  be  55  cents. 

Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission,  or  herein,  on  carload 
intercoastal  freight,  which  pays  the  railroads  serving  the 
Port  of  Baltimore,  Md.,  and  their  connections  not  less  than 
10  cents  per  100  pounds,  or  $2.00  per  ton,  the  freight  rate 
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will  include  the  labor  cost  of  47  cents  per  2000  pounds  on 
package  freight  except  commodities  listed  below  and  51 
cents  per  2000  pounds  on  bulk  freight  and  the  following 


commodities : 

Bone,  in  bulk, 

Brick,  loose, 

Glassware,  in  packages, 
Hides,  loose  or  in  bundles, 
Lath,  Metal,  in  bundles, 
Lumber,  loose, 

Slate,  loose, 


Soda,  nitrate  of,  in  bags, 
Staves,  loose, 

Steel,  Greased,  not  boxed 
or  crated, 

Ties,  Wire,  in  bundles, 
Tile,  loose, 

Wire,  barbed. 


for  loading  from  pier  to  car,  and  unloading  from  car  to 
pier  on  the  Canton  Railroad,  whether  operated  by  the  Can¬ 
ton  Railroad  or  Steamship  Companies  or  Pier  Companies; 
will  not  apply  on  traffic  handled  to  or  from  open  cars  on 
open  piers  or  to  or  from  open  cars  on  outside  uncovered 
tracks  which  are  a  part  of  covered  piers,  or  on  Oils,  in  bulk, 
at  open  or  closed  piers,  on  the  Canton  Railroad. 

The  cost  of  labor  for  loading,  Pacific  Intercoastal  Lum¬ 
ber,  not  otherwise  indexed  by  name  in  Official  Classifica¬ 
tion  (including  wooden  logs,  wooden  poles,  wooden  piling 
and  wooden  ties)  and  Pulpwood,  carloads,  into  or  on  cars, 
will  be  in  addition  to  the  lawfully  published  freight  rates. 


List  of  Tariffs  in  Which  the  Specific  Rules  and 
Regulations  Are  Published 
B.&O.R.R.  I.C.C.  Nos.  23480  and  23367. 

Canton  R.R.  I.C.C.  No.  106. 

Penna.  R.R.  I.C.C.  Nos.  2685  and  2616. 

West.  Md.  Ry.  I.C.C.  Nos.  8398,  8727  and  8742. 
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Exhibit  No.  15 
Witness:  Hodkinson 
I.C.C.  Docket  No.  29117 

Statement  Setting  Forth  the  Regulations  of  the  Rail 
Carriers  Serving  the  Port  of  Philadelphia,  Pa.-Camden, 
N.  J.,  Covering  the  Service  of  Loading  and  Unloading 

Carload  Carriers 

List  of  Railroads  Serving  Port  of  Philadelphia,  Pa.- 

Camden,  N.  J. 

Baltimore  and  Ohio  Railroad, 

The  Pennsylvania  Railroad  Company, 

The  Reading  Company, 

Pennsylvania-Reading  Seashore  Lines. 

Loading  or  Unloading  Atlantic  Coastwise  Domestic 
Traffic  Moved  Via  Water  Lines 

The  carriers  will  not  assume  the  cost  of  loading  to  cars  or 
unloading  from  cars  of  Atlantic  coastwise  domestic  traffic, 
except  traffic  forwarded  from  or  delivered  to  piers  by 
regular  lines. 

Unless  otherwise  provided  for  by  tariffs  lawfully  on 
file  with  the  Interstate  Commerce  Commission  or  State 
Commissions,  or  herein,  traffic  received  or  delivered  to  the 
carriers  piers  from  or  to  regularly  established  Steamship 
Lines,  which  pays  the  carriers  from  Philadelphia,  Pa.,  on 
inbound  traffic  received  from  said  steamship  lines  at  Phila¬ 
delphia,  Pa.,  or  to  Philadelphia,  Pa.,  on  outbound  traffic 
delivered  to  said  Steamship  lines  10  cents  per  100  pounds, 
or  $2.00  per  ton,  or  higher,  will  include  loading  or  unload¬ 
ing  from  piers  to  cars  or  cars  to  piers.  (Subject  to  regula¬ 
tions  under  heading  “Loading  Charges  on  Lumber’’) 

Where  the  carriers  received  13 ^  cents'per  100  pounds  or 
$2.70  per  ton  or  higher,  the  service  of  both  loading  and  un¬ 
loading  will  be  performed  free  on  the  same  shipment  at 
stations  in  Philadelphia,  Pa.,  where  the  carriers  are  re¬ 
quired  by  tariffs  to  perform  such  service.  (Subject  to  regu¬ 
lations  under  heading  “Loading  Charges  on  Lumber”) 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  carrier  performs  the  service  there 
will  be  an  additional  charge  for  loading  or  unloading  from 
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piers  to  cars  or  cars  to  piers  of  70  cents  per  ton  which  must 
be  added  to  the  freight  rate;  the  total  charge,  however,  in 
such  case  not  to  exceed  10  cents  per  100  pounds  or  $2.00  per 
ton.  (Subject  to  regulations  under  heading  “Loading 
Charges  on  Lumber”) 

On  traffic  paying  less  than  13^  cents  per  100  pounds  or 
$2.70  per  ton  when  the  rail  carriers  perform  the  service  of 
both  loading  and  unloading  on  the  same  shipment,  at  sta¬ 
tions  in  Philadelphia,  Pa.,  where  the  rail  carriers  are  re¬ 
quired  by  Tariff  lawfully  on  file  with  the  Interstate  Com¬ 
merce  Commission  or  State  Commissions,  to  perform  such 
service,  there  will  be  a  charge  of  70  cents  per  ton  for  each 
service  of  loading  and  unloading,  which  must  be  added  to 
the  freight  rate ;  the  total  charge,  however,  in  such  case  not 
to  exceed  13y2  cents  per  100  pounds  or  $2.70  per  ton  (Sub¬ 
ject  to  regulations  under  heading  “Loading  Charges  on 
Lumber”).  The  rail  carrier  reserves  the  right  to  perform 
this  service  with  their  own  facilities. 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  70  cents  per  ton  (See  Note)  for  load¬ 
ing  from  Piers  to  cars  or  unloading  from  cars  to  Piers 
when  the  traffic  is  forwarded  from  or  delivered  to  the  rail 
carriers  Piers  by  regularly  established  Steamship  Lines. 

Note: — On  Lumber,  not  otherwise  indexed  by  name  in 
Official  Classification  (including  Wooden  Logs,  Wooden 
Poles,  Wooden  Ties  and  Wooden  Piling)  and  Pulpwood, 
charges  of  55  cents  per  ton  of  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  ton  of  2000 
pounds  for  loading  on  open  cars  or  into  closed  cars  from 
piers,  intermediate  storage  or  lighters  will  be  assessed  in 
addition  to  the  freight  charges. 

These  regulations  will  not  apply  on: 

Freight  in  bulk,  other  than  Sulphur  and  Lumber,  not 
otherwise  indexed  by  name  in  Official  Classification 
(including  Wooden  Logs,  Wooden  Poles,  Wooden  Pil¬ 
ing  and  Wooden  Ties)  and  Pulpwood,  and  traffic  loaded 
in  open  cars  at  uncovered  piers  or  unloaded  at  un- 
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covered  piers  from  open  cars.  (Subject  to  regulations 
under  beading  “Loading  Charges  on  Lumber” ) 

Oils,  in  bulk,  at  either  open  or  closed  piers. 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters,  will  be  assessed  in  addition  to 
the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds,  (the  total 
charge,  however,  not  to  exceed  12^  cents  per  100  pounds  or 
$2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters  will  be  assessed.  The  above  charges  will  be  in  ad¬ 
dition  to  the  freight  charges. 

Loading  or  Unloading  Intercoastal 
Traffic  Via  Panama  Canal 

Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission  or  State  Commis¬ 
sions,  on  Intercoastal  traffic  moved  via  Panama  Canal, 
which  pays  the  rail  carriers  from  Philadelphia,  Pa.,  on  in¬ 
bound  traffic,  or  to  Philadelphia,  Pa.,  on  outbound  traffic, 
10  cents  per  100  pounds  or  $2.00  per  ton  or  higher,  the  rate 
will  include  loading  from  piers  to  cars  or  unloading  from 
cars  to  piers  on  both  carriers  piers  and  other  public  piers 
operated  by  Steamship  Companies,  Pier  Companies,  City 
of  Philadelphia,  Pa.,  City  of  Camden,  N.  J.,  or  individuals 
(excepting  piers  controlled  by  the  owners  of  the  traffic). 
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(Subject  to  regulations  under  heading  “Loading  Charges 
on  Lumber”). 

Where  the  rail  carriers  receive  13%  cents  per  100  pounds 
or  $2.70  per  ton  or  higher,  the  service  of  both  loading  and 
unloading  will  be  performed  free  on  the  same  shipment  at 
stations  in  Philadelphia,  Pa.,  where  the  carriers  are  re¬ 
quired  by  Tariffs  to  perform  such  service.  (Subject  to 
regulations  under  heading  “Loading  Charges  on  Lumber”). 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  carriers  perform  the  service,  there 
will  be  an  additional  charge  for  loading  or  unloading  of  70 
cents  per  ton  which  must  be  added  to  the  freight  rate ;  the 
total  charge,  however,  in  such  case  not  to  exceed  10  cents 
per  100  pounds  or  $2.00  per  ton.  (Subject  to  regulations 
under  heading  “Loading  Charges  on  Lumber”). 

On  traffic  paying  less  than  13%  cents  per  100  pounds  or 
$2.70  per  ton,  when  the  rail  carriers  perform  the  service 
of  both  loading  and  unloading  on  the  same  shipment,  at 
stations  in  Philadelphia,  Pa.,  where  the  rail  carriers  are 
required  by  Tariffs  lawfully  on  file  with  the  Interstate  Com¬ 
merce  Commission  or  State  Commissions,  to  perform  such 
service,  there  will  be  a  charge  of  70  cents  per  ton  for  each 
service  of  loading  and  unloading  which  must  be  added  to 
the  freight  rate ;  the  total  charge,  however,  in  such  case  not 
to  exceed  13%  cents  per  100  pounds  or  $2.70  per  ton.  (Sub¬ 
ject  to  regulations  under  heading  “Loading  Charges  on 
Lumber”).  The  rail  carriers  reserve  the  right  to  perform 
this  service  with  their  own  facilities. 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroads,  there  will  be  an 
additional  charge  of  70  cents  per  ton  (See  Note),  for  load¬ 
ing  from  piers  to  cars  or  unloading  from  cars  to  piers  on 
both  carriers’  piers  and  other  public  piers  operated  by 
Steamship  Companies,  Pier  Companies,  City  of  Philadel¬ 
phia,  Pa.,  City  of  Camden,  N.  J.,  or  individuals  (excepting 
piers  controlled  by  the  owners  of  the  traffic). 

Note: — On  Lumber,  not  otherwise  indexed  by  name  in 
Official  Classification  (including  Wooden  Logs,  Wooden 
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Poles,  Wooden  Ties  and  Wooden  Piling)  and  Pulpwood, 
charges  of  55  cents  per  ton  of  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  ton  of  2000 
pounds  for  loading  on  open  cars  or  into  closed  cars  from 
piers,  intermediate  storage  or  lighters  will  be  assessed  in 
addition  to  the  freight  charges. 

These  regulations  will  not  apply  on : 

(a)  Freight  in  bulk  (except  bulk  clay  and  ores)  or  on 
pieces  and  packages  exceeding  3  tons  in  weight  (See  Note, 
under  head  “Loading  Charges  on  Lumber”). 

(b)  Freight  unloaded  from  open  cars  at  uncovered 
piers,  or  freight  other  than  Lumber  not  otherwise  indexed 
by  name  in  Official  Classification  (including  Wooden  Logs, 
Wooden  Poles,  Wooden  Piling  and  Wooden  Ties)  and  Pulp- 
wood,  loaded  on  Open  Cars  at  uncovered  piers.  (Subject  to 
regulations  under  heading  “Loading  Charges  on  Lum¬ 
ber”). 

(c)  Oils,  in  bulk,  at  either  open  or  closed  piers. 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters,  will  be  assessed  in  addition  to 
the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12^  cents  per  100  pounds  or 
$2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
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lighters  will  be  assessed.  The  above  charges  will  be  in  ad¬ 
dition  to  the  freight  charges. 

Note  : — These  regulations  will  apply  when  arrangements 
can  be  made  for  handling  shipments  restricted  as  to  weight. 
Arrangements  must  be  made  with  the  Railroad  Company 
for  handling  such  shipments  and  all  inquiries  in  reference 
thereto  must  contain  full  description  of  the  property  in¬ 
cluding  weight,  point  of  shipment,  steamship  line  or  vessel 
to  be  delivered  to  or  received  from  and  the  name  of  shipper 
or  consignee. 

Loading  or  Unloading  Export  and  Import  Traffic 

Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission  or  State  Commis¬ 
sions,  on  traffic  destined  to  or  received  from  foreign  ports, 
which  pays  the  rail  carriers  from  Philadelphia,  Pa.,  on  In¬ 
bound  Traffic,  or  to  Philadelphia,  Pa.,  on  Outbound  Traffic, 
10  cents  per  100  pounds  or  $2.00  per  ton,  or  higher,  the 
rate  will  include  loading  from  piers  to  cars  or  unloading 
from  cars  to  piers  on  both  carriers  ’  piers  and  other  public 
piers  operated  by  Steamship  Companies,  Pier  Companies, 
City  of  Philadelphia,  Pa.,  City  of  Camden,  N.  J.,  or  Indi¬ 
viduals  (excepting  piers  controlled  by  the  owners  of  the 
traffic),  (Subject  to  regulations  under  heading  “Loading 
Charges  on  Lumber”). 

Where  the  rail  carriers  receive  13 ^  cents  per  100  pounds 
or  $2.70  per  ton  or  higher,  the  service  of  both  loading  and 
unloading  will  be  performed  free  on  the  same  shipment,  at 
stations  in  Philadelphia,  Pa.,  where  the  rail  carriers  are 
required  by  tariffs  lawfully  on  file  with  the  Interstate  Com¬ 
merce  Commission  or  State  Commission  to  perform  such 
service.  (Subject  to  regulations  under  heading  “Loading 
Charges  on  Lumber”). 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  rail  carriers  perform  the  service, 
there  will  be  an  additional  charge  for  loading  or  unloading 
of  70  cents  per  ton  which  must  be  added  to  the  freight  rate ; 
the  total  charge,  however,  in  such  case  not  to  exceed  10 
cents  per  100  pounds  or  $2.00  per  ton.  (Subject  to  regula¬ 
tions  under  heading  “Loading  Charges  on  Lumber”). 
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On  traffic  paying  less  than  13^  cents  per  100  pounds  or 
$2.70  per  ton  when  the  rail  carriers  perform  the  service  of 
both  loading  and  unloading  on  the  same  shipment,  at  sta¬ 
tions  in  Philadelphia,  Pa.,  where  the  rail  carriers  are  re¬ 
quired  by  Tariffs  lawfully  on  file  with  the  Interstate  Com¬ 
merce  Commission  or  State  Commissions  to  perform  such 
service,  there  will  be  a  charge  of  70  cents  per  ton  for  each 
service  of  loading  and  unloading,  which  must  be  added  to 
the  freight  rate ;  the  total  charge,  however,  in  such  cases  not 
to  exceed  13y2  cents  per  100  pounds  or  $2.70  per  ton  (Sub¬ 
ject  to  regulations  under  heading  1 *  Loading  Charges  on 
Lumber”).  The  carriers  reserve  the  right  to  perform  this 
service  with  their  own  facilities. 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  70  cents  per  ton  (See  Note),  for  load¬ 
ing  from  piers  to  cars  or  unloading  from  cars  to  piers  on 
both  carriers  ’  piers  and  other  public  piers  operated  by 
Steamship  Companies,  Pier  Companies,  City  of  Philadel¬ 
phia,  Pa.,  City  of  Camden,  N.  J.,  or  individuals  (excepting 
piers  controlled  by  the  owners  of  the  traffic). 

Note  : — On  lumber,  not  otherwise  indexed  by  name  in  Of¬ 
ficial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pnlpwood,  charges 
of  55  cents  per  ton  of  2000  pounds  for  loading  on  open  cars 
direct  from  vessel  and  $1.00  per  ton  of  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters  will  be  assessed  in  addition  to 
the  freight  charges. 

These  regulations  will  not  apply  on: 

Import  traffic  other  than  Import  Lumber  not  otherwise 
indexed  by  name  in  Official  Classification  (including  Wooden 
Logs,  Wooden  Poles,  Wooden  Piling  and  Wooden  Ties) 
and  Pnlpwood,  when  loaded  on  open  cars  at  uncovered  piers 
(Subject  to  regulations  under  heading  “Loading  Charges 
on  Lumber”). 

Export  traffic  when  unloaded  from  open  cars  at  uncovered 
piers. 
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Bulk  Grain  (except  Flaxseed). 

Pieces  or  packages  exceeding  3  tons  in  weight. 

Oils,  in  bulk,  at  either  open  or  closed  piers. 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  piling)  and  Pulpwood,  paying 
rate  of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters,  will  be  assessed  in  addition  to 
the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pulpwood,  paying 
rate  of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge  however,  not  to  exceed  12 y2  cents  per  100  pounds  or 
$2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters  will  be  assessed.  The  above  charges  will  be  in  ad¬ 
dition  to  the  freight  charges. 

These  regulations  will  apply  when  arrangements  can  be 
made  for  handling  shipments  restricted  as  to  weight.  Ar¬ 
rangements  must  be  made  with  the  Railroad  Company  for 
handling  such  shipments  and  all  inquiries  in  reference 
thereto  must  contain  full  description  of  the  property,  in¬ 
cluding  weights,  point  of  shipment,  steamship  line  or  ves¬ 
sel  to  be  delivered  to  or  received  from  and  the  name  of 
shipper  or  consignee. 

t  List  of  Tariffs  in  Which  the  Specific  Rules 
and  Regulations  Are  Published 
"  ~  B&ORR  I.C.C.  No.  23367-23527-23491 
PRR  I.C.C.  No.  2653 
Reading  Co.  I.C.C.  No.  2205 
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Exhibit  No.  16 
Witness:  Hodkinson 
I.C.C.  Docket  No.  29117 

Statement  Setting  Forth  the  Regulations  of  the  Rail 
Carriers  Serving  the  Port  of  Wilmington,  Del.,  Cov¬ 
ering  the  Service  of  Loading  and  Unloading  Carload 
Freight 

List  of  Railroads  Serving  Port  of  Wilmington,  Del. 
The  Baltimore  and  Ohio  Railroad  Company 
The  Pennsylvania  Railroad  Company 
Reading  Company 

Loading  or  Unloading  of  Export  and  Import  Freight 
Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission,  or  herein,  on  freight 
destined  to  or  received  from  foreign  ports  which  pays  the 
Railroads  serving  the  Port  of  Wilmington,  Del.,  and  their 
connections  10  cents  per  100  pounds  or  $2.00  per  ton  or 
higher,  the  rate  will  include  loading  from  piers  to  cars  or 
unloading  from  cars  to  piers  at  Wilmington  Marine  Ter¬ 
minal,  Wilmington,  Del.,  (See  heading  “Loading  Charges 
on  Lumber”). 

On  freight  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  railroad  performs  the  service,  there 
will  be  an  additional  charge  for  loading  or  unloading  of  70 
cents  per  ton  which  must  be  added  to  the  freight  rate ;  the 
total  charge  however,  in  such  case  not  to  exceed  10  cents 
per  100  pounds  or  $2.00  per  ton  (See  heading  “Loading 
Charges  on  Lumber”).  The  Railroads  serving  the  Port 
of  Wilmington,  Del.,  reserves  the  right  to  perform  this 
service  with  their  own  facilities.  , 

Will  not  apply  on  Import  Freight  other  than  Lumber,  not 
otherwise  indexed  by  name  in  Official  Classification  (in¬ 
cluding  Wooden  Logs,  Wooden  Poles,  Wooden  Piling  and 
Wooden  Ties)  and  Pulpwood,  carloads,  when  loaded  in 
open  cars  at  uncovered  piers  of  export  freight  when  un¬ 
loaded  from  open  cars  at  uncovered  piers,  or  on  freight 
in  bulk  (except  import  bulk  clay  and  ores),  or  on  pieces  or 
packages  exceeding  3  tons  in  weight  (See  heading  “Load¬ 
ing  Charges  on  Lumber”). 


510 


Loading  Charges  on  Lumber 

(a)  On  lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  wooden  logs,  wooden  poles, 

i  wooden  piling  and  wooden  ties)  and  Pulpwood,  paying  rate 
of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters,  will  be  assessed  in  addition  to 
the  freight  charge. 

(b)  On  lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  wooden  logs,  wooden  poles, 
wooden  piling  and  wooden  ties)  and  Pulpwood,  paying  rate 
of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12^  cents  per  100  pounds 
or  $2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 

i  2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters  will  be  assessed.  The  above  charges  will  be  in  addi¬ 
tion  to  the  freight  charge. 

Loading  or  Unloading  Intercoastal  Freight 
Moved  Via  Panama  Canal 

Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission,  or  herein,  on  inter- 
coastal  freight  moved  via  Panama  Canal,  which  pays  the 
Railroads  serving  the  Port  of  Wilmington,  Del.,  and  their 
connections  10  cents  per  100  pounds  or  $2.00  per  ton  or 
higher,  the  rate  will  include  loading  from  piers  to  cars  or 
unloading  from  cars  to  piers  at  Wilmington  Marine  Ter¬ 
minal,  Wilmington,  Del.,  (See  heading  “Loading  Charges 
on  Lumber”). 

On  freight  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  railroad  performs  the  service,  there 
will  be  an  additional  charge  for  loading  or  unloading  of  70 
cents  per  ton,  which  must  be  added  to  the  freight  rate ;  the 
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total  charge,  however,  in  such  case  not  to  exceed  10  cents 
per  100  pounds  or  $2.00  per  ton.  (See  heading  “Loading 
Charges  on  Lumber” ).  The  Railroads  serving  the  Port  of 
Wilmington,  Del.,  reserve  the  right  to  perform  this  service 
with  their  own  facilities. 

Will  not  apply  on  freight  other  than  Lumber,  not  other¬ 
wise  indexed  by  name  in  Official  Classification,  (including 
wooden  logs,  wooden  poles,  wooden  piling  and  wooden  ties) 
and  Pulpwood,  carloads,  loaded  in  open  cars  at  uncovered 
piers  or  on  freight  at  uncovered  piers  from  open  cars,  or  on 
freight  in  bulk,  or  on  pieces  or  packages  exceeding  3  tons  in 
weight.  (See  heading  “Loading  Charges  on  Lumber”). 

Loading  Chabges  on  Lumber 

(a)  On  lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  (including  wooden  logs,  wooden  poles, 
wooden  piling  and  wooden  ties)  and  Pulpwood,  paying  rate 
of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading  on 
open  cars  direct  from  vessel  and  $1.00  per  2000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters,  will  be  assessed  in  addition  to 
the  freight  charge. 

(b)  On  lumber,  not  otherwise  indexed  by  name  in  Official 
Classification  (including  wooden  logs,  wooden  poles,  wooden 
piling  and  wooden  ties)  and  Pulpwood,  paying  rate  of  less 
than  10  cents  per  100  pounds,  or  $2.00  per  2000  pounds,  a 
charge  of  55  cents  per  2000  pounds  (the  total  charge,  how¬ 
ever,  not  to  exceed  12%  cents  per  100  pounds  or  $2.50  per 
2000  pounds)  for  loading  on  open  cars  placed  alongside  of 
vessel,  will  be  assessed.  A  charge  of  $1.00  per  2000  pounds 
(total  charge  not  to  exceed  15  cents  per  100  pounds  or  $3.00 
per  2000  pounds)  for  loading  on  open  cars  or  into  closed 
cars  from  piers,  intermediate  storage  or  lighters  will  be 
assessed.  The  above  charge  will  be  in  addition  to  the  freight 
charges. 
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Loading  and  Unloading  Export,  Import, 
Intercoastal  and'  Coastwise  Freight 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  70  cents  per  ton  (See  Note)  for  load¬ 
ing  from  piers  to  cars  or  unloading  from  cars  to  piers  at 
Wilmington  Marine  Terminal,  Wilmington,  Del. 

Note: — On  Lumber,  not  otherwise  indexed  by  name  in 
Official  Classification  (including  logs,  wooden  poles,  wooden 
ties  and  wooden  piling)  and  Pulpwood  charges  of  55  cents 
per  ton  of  2,000  pounds  for  loading  on  open  cars  direct 
from  vessel  and  $1.00  per  ton  of  2,000  pounds  for  loading 
on  open  cars  or  into  closed  cars  from  piers,  intermediate 
storage  or  lighters  will  be  assessed  in  addition  to  the 
freight  charges. 

The  Railroads  serving  the  Port  of  Wilmington,  Del.,  re¬ 
serve  the  right  to  perform  this  service  with  its  own  fa¬ 
cilities. 

Loading  and  Unloading  of  Sulphur,  in  Bulk, 
Moving  in  Domestic  Coastwise  Service 

The  Railroads  serving  the  Port  of  Wilmington,  Del.  will 
assume  the  cost  of  loading  to  cars  or  unloading  from  cars, 
sulphur,  in  bulk,  at  the  Wilmington  Marine  Terminal,  Wil¬ 
mington,  Del.,  moving  in  domestic  coastwise  service,  when 
the  freight  rate  pays  the  Railroads  serving  the  Port  of 
Wilmington,  Del.,  and  their  rail  connections  10  cents  per 
100  pounds  or  $2.00  per  ton  or  higher. 

Where  the  Railroads  serving  the  Port  of  Wilmington, 
Del.,  and  their  rail  connections  receive  less  than  10  cents 
per  100  pounds  or  $2.00  per  ton,  there  will  be  an  additional 
charge  for  loading  or  unloading  from  piers  to  cars  or  cars 
to  piers  at  the  Wilmington  Marine  Terminal,  Wilmington, 
Del.,  of  70  cents  per  ton,  which  must  be  added  to  the  freight 
charges;  the  total  charge,  however,  in  such  case  not  to  ex¬ 
ceed  10  cents  per  100  pounds  or  $2.00  per  ton. 

These  Regulations  will  not  apply  on  traffic  loaded  in  open 
cars  at  uncovered  piers,  or  unloaded  at  uncovered  piers 
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from  open  cars.  (See  heading  “ Loading  Charges  on  Lum¬ 
ber”). 

List  of  Tariffs  in  Which  the  Specific  Rules  and 
Regulations  Abe  Published 

B.&O.R.R.  I.C.C.  No.  23528. 

Pennsylvania  R.R.  I.C.C.  No.  2665. 

Reading  Company  I.C.C.  No.  2205. 

Exhibit  No.  17 
Witness:  Hodkinson 
LC.C.  Docket  No.  29117 

Statement  Setting  Forth  the  Regulations  of  the  Rail 

Carriers  Serving  the  Port  of  Chester-Mabcus  Hook, 
Pa.,  Covering  the  Service  of  Loading  and 
Unloading  Carload  Freight 

List  of  Railroads  Serving  Port  of  Chester,  Pa. 

Pennsylvania  Railroad  Company, 

The  Reading  Company 

Loading  and  Unloading  Atlantic  Coastwise  Domestic 
Traffic  Moved  Via  Water  Lines 

Unless  otherwise  provided  for  by  the  tariffs  lawfully  on 
file  with  the  Interstate  Commerce  Commission  or  State 
Commission,  or  herein,  on  coastwise  traffic  received  or  de¬ 
livered  to  Railroad  piers,  which  pays  the  rail  carrier  and 
its  connections  10  cents  per  100  pounds  or  $2.00  per  ton  or 
higher,  the  rate  will  include  loading  or  unloading  from 
piers  to  cars  or  cars  to  piers,  except  Lumber,  not  otherwise 
indexed  by  name  in  Official  Classification  I.C.C. — O.C.  60, 
Pa.  P.U.C. — O.C.  60,  (A.  H.  Greenly,  Agent)  (including 
Wooden  Logs,  Wooden  Poles,  Wooden  Piling  and  Wooden 
Ties)  and  Pulpwood,  carloads,  and  freight  in  bulk,  and 
except  all  traffic  loaded  or  unloaded  from  or  to  open  cars 
at  uncovered  piers. 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton,  there  will  be  an  additional  charge  for  load¬ 
ing  or  unloading  from  piers  to  cars  or  cars  to  piers  of  70 
cents  per  ton,  which  must  be  added  to  the  freight  rates, 
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total  charge,  however,  in  such  cases  not  to  exceed  10  cents 
per  100  pounds  or  $2.00  per  ton,  except  lumber,  not  other¬ 
wise  indexed  by  name  in  Official  Classification,  I.C.C. — O.C. 
60,  Pa.  P.U.C. — O.C.  60  (A.  H.  Greenly,  Agent)  (including 
Wooden  Logs,  Wooden  Poles,  Wooden  Piling  and  Wooden 
Ties)  and  Pulp  wood,  carloads,  and  freight  in  bulk,  and 
except  all  traffic  loaded  or  unloaded  from  or  to  open  cars 
at  uncovered  piers. 

Loading  and  Unloading  Intercoastal  Traffic 
Moved  Via  Panama  Canal 

Unless  otherwise  provided  by  tariffs  lawfully  on  file 
with  the  Interstate  Commerce  Commission  or  State  Com¬ 
mission  or  herein,  on  Intercoastal  traffic  moved  via  Panama 
Canal,  which  pays  the  rail  carrier  and  its  connections  10 
cents  per  100  pounds,  or  $2.00  per  ton,  or  higher,  the  rate 
will  include  loading  from  piers  to  cars  or  unloading  from 
cars  to  piers  when  the  traffic  is  handled  over  carriers  ’  piers 
or  the  piers  of  the  South  Chester  Terminal  and  Warehous¬ 
ing  Company,  Chester,  Pa. 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  rail  carrier  performs  the  service 
there  will  be  an  additional  charge  for  loading  or  unload¬ 
ing  of  70  cents  per  ton,  which  must  be  added  to  the  freight 
rate ;  the  total  charge,  however,  in  such  cases  not  to  exceed 
10  cents  per  100  pounds  or  $2.00  per  ton  (subject  to  regula¬ 
tions  under  heading  Loading  Charges  on  Lumber).  The 
rail  carriers  reserve  the  right  to  perform  this  service  with 
its  own  facilities. 

These  regulations  will  not  apply  on: 

(a)  Freight  in  bulk  (except  Bulk  Clay  and  Ores),  or  on 
pieces  of  packages  exceeding  3  tons  in  weight.  (See  Note). 

Note — When  arrangements  can  be  made  for  handling  of 
pieces  or  packages  exceeding  3  tons  each  in  weight,  this 
rule  will  apply,  when  the  charge  for  handling  from  or  to 
car  does  not  exceed  3  cents  per  100  pounds.  Any  amount 
over  3  cents  per  100  pounds  must  be  assumed  by  the  shipper, 
consignee  or  owner  of  the  property.  Such  arrangements 
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must  be  made  with  the  railroad  company  and  information 
furnished,  giving  a  full  description  of  the  property,  includ¬ 
ing  weight,  place  or  steamship  line  to  be  delivered  to  or 
received  from,  and  the  name  of  the  shipper  or  consignee. 

(b)  Freight  loaded  in  open  cars  at  uncovered  piers,  or 
unloaded  at  uncovered  piers  from  open  cars  (subject  to 
regulations  under  heading  Loading  Charges  on  Lumber). 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification,  LC.C.— O.C.  60,  Pa.  P.U.C.— O.C.  60, 
(A.  H.  Greenly,  Agent),  (including  Wooden  Logs,  Wooden 
Poles,  Wooden  Ties  and  Wooden  Piling)  and  Pulpwood, 
paying  rate  of  10  cents  per  100  pounds  or  $2.00  per  2000 
pounds,  or  higher,  a  charge  of  50  cents  per  2000  pounds  for 
loading  on  open  cars  direct  from  vessel  and  $1.00  per  2000 
pounds  for  loading  on  open  cars  or  into  closed  cars  from 
piers,  intermediate  storage  or  lighters,  will  be  assessed  in 
addition  to  the  freight  charges. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  LC.C. — O.C.  60,  Pa.  P.U.C. — O.C.  60, 
(A.  H.  Greenly,  Agent),  (including  Wooden  Logs,  Wooden 
Poles,  Wooden  Ties  and  Wooden  Piling)  and  Pulpwood, 
paying  rate  of  less  than  10  cents  per  100  pounds,  or  $2.00 
per  2000  pounds,  a  charge  of  55  cents  per  2000  pounds  (the 
total  charge,  however,  not  to  exceed  12^2  cents  per  100 
pounds  or  $2.50  per  2000  pounds)  for  loading  on  open  cars 
placed  alongside  of  vessel,  will  be  assessed.  A  charge  of 
$1.00  per  2000  pounds  (total  charge  not  to  exceed  15  cents 
per  100  pounds  or  $3.00  per  2000  pounds)  for  loading  on 
open  cars  or  into  closed  cars  from  piers,  intermediate  stor¬ 
age  or  lighters  will  be  assessed.  The  above  charges  will  be 
in  addition  to  the  freight  charges. 

•  •  *  '  ■ ;  tf  *  *  .  K  r  •  v  < 

Loading  and  Unloading  Export  and  Import  Freight 

Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission,  or  herein,  on  traffic 
destined  to  or  from  foreign  ports,  which  pays  the  rail  car¬ 
rier  and  their  connections  10  cents  per  100  pounds,  or  $2.00 
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per  ton  or  higher,  the  rate  will  include  loading  from  piers 
to  cars  or  unloading  from  cars  to  piers  when  the  traffic  is 
handled  over  carriers’  piers,  or  the  piers  of  the  South 
Chester  Terminal  and  Warehousing  Company,  Chester,  Pa. 
(subject  to  regulations  under  heading  Loading  Charges  on 
Lumber). 

On  traffic  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  when  the  railroad  performs  this  service  there 
will  be  an  additional  charge  for  loading  or  unloading  of 
70  cents  per  ton,  which  must  be  added  to  the  freight  rate. 
The  total  charge,  however,  in  such  case  not  to  exceed  10 
cents  per  100  pounds,  or  $2.00  per  ton.  (Subject  to  regula¬ 
tions  under  heading  Loading  Charges  on  Lumber.)  The 
rail  carriers  reserve  the  right  to  perform  this  service  with 
its  own  facilities. 

This  rule  will  not  apply  on  traffic  loaded  in  open  cars 
at  uncovered  piers  or  unloaded  at  uncovered  piers  from 
open  cars,  or  on  Freight  in  bulk  (except  Import  Bulk  Clay, 
Cornwall  Stone  and  Ores),  or  pieces  or  packages  exceeding 
three  tons  in  weight. 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Of¬ 
ficial  Classification  I.  C.  C. — O.  C.  60,  Pa  U.  C. — O.  C.  60 
(A.  H.  Greenly,  Agent),  (including  wooden  logs,  wooden 
poles,  wooden  ties  and  wooden  piling)  and  Pulpwood,  pay¬ 
ing  rate  of  10  cents  per  100  pounds  or  $2.00  per  2000 
pounds,  or  higher,  a  charge  of  50  cents  per  2000  pounds  for 
loading  on  open  cars  direct  from  vessel  and  $1.00  per  2000 
pounds  for  loading  on  open  cars  or  into  closed  cars  from 
piers,  intermediate  storage  or  lighters,  will  be  assessed  in 
addition  to  the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification  I.C.C.— O.C.  60,  Pa.  P.U.C.— O.C.  60  (A. 
H.  Greenly,  Agent),  (including  wooden  logs,  wooden  poles, 
wooden  ties  and  wooden  piling)  and  Pulpwood,  paying  a 
rate  of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12%  cents  per  100  pounds  or 
$2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
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2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters,  will  be  assessed.  The  above  charges  will  be  in  ad¬ 
dition  to  the  Freight  Charges. 

Export,  Import  and  Intercoastal  Traffic  Moving  via 

Panama  Canal 

On  property  moving  under  freight  rates,  which  are  re¬ 
stricted  to  not  include  labor  of  loading  and  unloading,  if 
the  service  is  performed  by  the  railroad,  there  will  be  an 
additional  charge  of  70  cents  per  ton  (See  Note),  for  load¬ 
ing  from  piers  to  cars  or  unloading  from  cars  to  piers  when 
the  traffic  is  handled  over  piers  operated  by  the  Railroads 
or  the  piers  of  the  South  Chester  Terminal  and  Warehous¬ 
ing  Company. 

Note: — On  Lumber,  not  otherwise  indexed  by  name  in 
Official  Classification  (including  Logs,  Wooden  Poles, 
Wooden  Ties  and  Wooden  Piling)  and  Pnlpwood,  charges 
of  55  cents  per  ton  of  2,000  pounds  for  loading  on  open  cars 
direct  from  vessel  and  $1.00  per  ton  of  2,000  pounds  for 
loading  on  open  cars  or  into  closed  cars  from  piers,  inter¬ 
mediate  storage  or  lighters  will  be  assessed  in  addition  to 
the  freight  charges. 

The  provisions  of  these  regulations  will  not  apply  on — 

(a)  Traffic  loaded  on  or  unloaded  from  open  cars  at  un¬ 
covered  piers. 

(b)  Freight  in  bulk  (except  bulk  Clay  and  Ores),  nor  on 
pieces  or  packages  exceeding  three  (3)  tons  in 
weight,  nor  on  pieces  of  extraordinary  dimensions, 
nor  upon  pieces  or  packages  or  extraordinary  meas¬ 
urement  or  size  as  compared  with  the  weight  thereof. 

List  of  Tariffs  in  Which  the  Specific  Rules 
and  Regulations  Are  Published 

PRR  I.C.C.  2689 
Rdg  Co.  LC.C.  2205 
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Exhibit  No.  18 
Witness:  Hodkinson 
I.C.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Setting  Forth  the  Regulations  of  the  Rail 
Carriers  Serving  the  Port  of  Trenton,  N.  J., 
Covering  the  Service  of  Loading  and 
Unloading  Carload  Freight 

Railroad  Serving  Port  of  Trenton,  N.  J. 

Pennsylvania  Railroad  Company,  The 

Loading  or  unloading  of  export  and  import  freight  also  intercoastal  freight 
moving  via  Panama  Canal 

Unless  otherwise  provided  by  tariffs  or  herein,  on  freight 
destined  to  or  received  from  Foreign  Countries,  also  inter- 
coastal  Freight  moving  via  Panama  Canal  which  pays  the 
Railroad  Company  and  its  connections  10  cents  per  100 
pounds  or  $2.00  per  ton  (2000  or  2240  pounds,  as  the  case 
may  be),  or  higher,  the  rate  will  include  loading  from  piers 
to  cars  or  unloading  from  cars  to  piers  at  Trenton  Marine 
Terminal,  Trenton,  N.  J.  (Subject  to  regulations  under 
heading  “Loading  Charges  on  Lumber”). 

On  freight  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  (2000  or  2240  pounds,  as  the  case  may  be), 
when  the  railroad  performs  the  service,  there  will  be  an 
additional  charge  for  loading  or  unloading  of  70  cents  per 
ton  (2000  or  2240  pounds,  as  the  case  may  be),  which  must 
be  added  to  the  freight  charges ;  the  toted  charge,  however, 
in  such  case  not  to  exceed  10  cents  per  100  pounds  or  $2.00 
per  ton  (2000  or  2240  pounds,  as  the  case  may  be).  (Sub¬ 
ject  to  regulations  under  heading  “Loading  Charges  on 
Lumber”).  The  Railroad  Company  reserves  the  right  to 
perform  this  service  with  its  own  facilities. 

These  regulations  will  not  apply  on: 

(a)  Import  freight,  except  Lumber,  not  otherwise  in¬ 
dexed  by  name  in  Official  Classification  (including  Wooden 
Logs,  Wooden  Poles,  Wooden  Ties,  Wooden  Piling)  and 
Pulpwood,  when  loaded  in  open  cars  at  uncovered  piers. 
(Subject  to  regulations  under  heading  “Loading  Charges 
on  Lumber”). 
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(b)  Intercoastal  Freight,  in  bulk,  via  Panama  Canal,  ex¬ 
cept  Bulk  Clay  and  Ores;  or  on  Intercoastal  Freight  via 
Panama  Canal,  except  Lumber,  not  otherwise  indexed  by 
name  in  Official  Classification,  (including  Wooden  Logs, 
Wooden  Poles,  Wooden  Ties,  Wooden  Piling)  and  Pulp- 
wood,  from  open  cars  at  uncovered  piers.  (Subject  to  regu¬ 
lations  under  heading  “Loading  Charges  on  Lumber”). 

(c)  Pieces  or  packages  exceeding  3  tons  in  weight. 

(d)  Export  traffic  when  unloaded  from  cars  at  uncovered 
piers. 

(e)  Oils,  in  bulk. 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification,  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties,  Wooden  Piling)  and  Pulpwood,  paying  rate 
of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading 
on  open  cars  direct  from  vessel  and  $1.00  per  2000  pounds 
for  loading  on  open  cars  or  into  closed  cars  from  piers, 
intermediate  storage  or  lighters,  will  be  assessed  in  addi¬ 
tion  to  the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi-. 
cial  Classification,  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties,  Wooden  Piling)  and  Pulpwood,  paying  rate 
of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12yz  cents  per  100  pounds 
or  $2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters  will  be  assessed.  The  above  charges  will  be  in  ad¬ 
dition  to  the  freight  charges. 

Tariff  in  which  the  specific  rules  and  regulations  are 
published  (PER  I.C.C.  No.  2656). 
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Exhibit  No.  18 
W itness  :  Hodkinson 
I.C.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Setting  Forth  the  Regulations  of  the  Rail 
Carriers  Serving  the  Port  of  Trenton,  N.  J., 
Covering  the  Service  of  Loading  and 
Unloading  Carload  Freight 

Railroad  Serving  Port  of  Trenton,  N.  J. 

Pennsylvania  Railroad  Company,  The 

Loading  or  tinloading  of  export  and  import  freight  also  intercoastal  freight 
moving  via  Panama  Canal 

Unless  otherwise  provided  by  tariffs  or  herein,  on  freight 
destined  to  or  received  from  Foreign  Countries,  also  inter- 
coastal  Freight  moving  via  Panama  Canal  which  pays  the 
Railroad  Company  and  its  connections  10  cents  per  100 
pounds  or  $2.00  per  ton  (2000  or  2240  pounds,  as  the  case 
may  be),  or  higher,  the  rate  will  include  loading  from  piers 
to  cars  or  unloading  from  cars  to  piers  at  Trenton  Marine 
Terminal,  Trenton,  N.  J.  (Subject  to  regulations  under 
heading  “Loading  Charges  on  Lumber ”). 

On  freight  paying  less  than  10  cents  per  100  pounds  or 
$2.00  per  ton  (2000  or  2240  pounds,  as  the  case  may  be), 
when  the  railroad  performs  the  service,  there  will  be  an 
additional  charge  for  loading  or  unloading  of  70  cents  per 
ton  (2000  or  2240  pounds,  as  the  case  may  be),  which  must 
be  added  to  the  freight  charges ;  the  total  charge,  however, 
in  such  case  not  to  exceed  10  cents  per  100  pounds  or  $2.00 
per  ton  (2000  or  2240  pounds,  as  the  case  may  be).  (Sub¬ 
ject  to  regulations  under  heading  “Loading  Charges  on 
Lumber”).  The  Railroad  Company  reserves  the  right  to 
perform  this  service  'with  its  own  facilities. 

These  regulations  will  not  apply  on: 

(a)  Import  freight,  except  Lumber,  not  otherwise  in¬ 
dexed  by  name  in  Official  Classification  (including  Wooden 
Logs,  Wooden  Poles,  Wooden  Ties,  Wooden  Piling)  and 
Pulpwood,  when  loaded  in  open  cars  at  uncovered  piers. 
(Subject  to  regulations  under  heading  “Loading  Charges 
on  Lumber”). 
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(b)  Intercoastal  Freight,  in  bulk,  via  Panama  Canal,  ex¬ 
cept  Bulk  Clay  and  Ores;  or  on  Intercoastal  Freight  via 
Panama  Canal,  except  Lumber,  not  otherwise  indexed  by 
name  in  Official  Classification,  (including  Wooden  Logs, 
Wooden  Poles,  Wooden  Ties,  Wooden  Piling)  and  Pulp- 
wood,  from  open  cars  at  uncovered  piers.  (Subject  to  regu¬ 
lations  under  heading  “Loading  Charges  on  Lumber”). 

(c)  Pieces  or  packages  exceeding  3  tons  in  weight. 

(d)  Export  traffic  when  unloaded  from  cars  at  uncovered 
piers. 

(e)  Oils,  in  bulk. 

Loading  Charges  on  Lumber 

(a)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification,  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties,  Wooden  Piling)  and  Pulp  wood,  paying  rate 
of  10  cents  per  100  pounds  or  $2.00  per  2000  pounds,  or 
higher,  a  charge  of  50  cents  per  2000  pounds  for  loading 
on  open  cars  direct  from  vessel  and  $1.00  per  2000  pounds 
for  loading  on  open  cars  or  into  closed  cars  from  piers, 
intermediate  storage  or  lighters,  will  be  assessed  in  addi¬ 
tion  to  the  freight  charge. 

(b)  On  Lumber,  not  otherwise  indexed  by  name  in  Offi¬ 
cial  Classification,  (including  Wooden  Logs,  Wooden  Poles, 
Wooden  Ties,  Wooden  Piling)  and  Pulpwood,  paying  rate 
of  less  than  10  cents  per  100  pounds,  or  $2.00  per  2000 
pounds,  a  charge  of  55  cents  per  2000  pounds  (the  total 
charge,  however,  not  to  exceed  12y2  cents  per  100  pounds 
or  $2.50  per  2000  pounds)  for  loading  on  open  cars  placed 
alongside  of  vessel,  will  be  assessed.  A  charge  of  $1.00  per 
2000  pounds  (total  charge  not  to  exceed  15  cents  per  100 
pounds  or  $3.00  per  2000  pounds)  for  loading  on  open  cars 
or  into  closed  cars  from  piers,  intermediate  storage  or 
lighters  will  be  assessed.  The  above  charges  will  be  in  ad¬ 
dition  to  the  freight  charges. 

Tariff  in  which  the  specific  rules  and  regulations  are 
published  (PRR  I.C.C.  No.  2656). 
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Exhibit  19 
I.C.C.  No.  A-733 
(Cancels  I.C.C.  No.  A-616) 

C.  T.  C.  No.  A-488  (Cancels  C.  T.  C.  No.  A-400) 

W.  S.  Curlett,  Agent  Trunk  Line  Tariff  Bureau 

Freight  Tariff  No.  114-C  (Cancels  Freight  Tariff 

No.  114-B) 

Local  Freight  Tariff 
of 

Bules,  Regulations  and  Charges  Governing  the  Handling 

of 

Export,  Import,  ‘Coastwise  and  Intercoastal  Freight 
Through  Piers,  Terminals  and  Bulkheads,  Both  Owned 
and  Operated  by  the  City  of  Newark,  N.  J.,  or  Owned 
by  Said  City  and  Operated  by  the  Rail  Carriers 

Named  Below 
at 

Port  Newark,  N.  J. 

In  connection  with  the : 

Central  Railroad  Company  of  New  Jersey,  The  (Shelton 
Pitney  and  Walter  P.  Gardner,  Trustees)  (I.C.C.  FX1 
No.  87,  C.T.C.  No.  P.A.-75) 

Lehigh  Valley  Railroad  Company  (I.C.C.  FX1  No.  52, 
C.T.C.  No.  P.A.-36) 

Pennsylvania  Railroad  Company,  The  (I.C.C.  FX1  No.  1, 
C.T.C.  No.  P.A.-6) 

Governed,  except  as  otherwise  provided  herein,  by  the 
Official  Classification,  Agent  A.  H.  Greenly ’s,  I.C.C.-O.C. 
No.  58,  C.T.C.-O.C.  No.  58,  supplements  thereto  or  succes¬ 
sive  issues  thereof ;  and  by  exceptions  to  said  classification 
as  provided  in  Agent  W.  S.  Curlett ’s  Tariff  No.  90-H, 
L  C.  C.  No.  A-714,  C.  T.  C.  No.  A-476,  supplements  thereto 
or  successive  issues  thereof. 

Will  not  apply  on  Coal  or  on  Coke  (The  Product  of  Coal). 
Issued  October  6, 1941.  Effective  November  8,  1941  (Ex¬ 
cept  as  noted  in  individual  items). 
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Individual  Carriers’  Tariff  Numbers 


Agent 

Cancels 

Carriers 

Tariff  No. 

Index 

Tariff  No. 

Central  R.R.  of  New  Jersey.. 
Pennsylvania  R.R. . 

G.F.O.  1571 

G.F.O.  1489 

48 

Explanation  of  Reference  Marks 
*  Reduction.  Effective  October  13,  1941.  Issued  on  five 
days’  notice,  under  permission  of  the  Interstate  Commerce 
Commission  No.  4745,  of  October  2, 1941. 

Rule  1.  Exceptions  to  Rules  14,  24  and  34  of  the  Consolidated  Freight  Clas¬ 
sification  No.  14,  Agent  A.  H.  Greenly ’s  I.C.C.-O.C.  No.  58;  Agent  R.  C. 
Fyfe’s  I.C.C.  No.  27,  Agent  E.  H.  Dulaney’s  LC.C.  No.  84,  supplements 
thereto  or  successive  issues  thereof,  on  import  and  on  *  coastwise  freight 
as  defined  in  Rule  9,  and  on  intercoastal  freight  via  the  Panama  CanaL 

Applicable  on  Import  Freight 

(a)  The  provisions  of  paragraph  (c)  will  apply  on  import 
freight  in  carloads  received  from  foreign  countries  (except 
Canada  and  Newfoundland),  including  Cuba  and  insular 
possessions  of  the  United  States,  also  Panama  Canal  Zone, 
and  forwarded  from  shipside  or  dock  of  the  vessel  bringing 
such  freight  to  Port  Newark,  N.  J.,  or  freight  received  from 
Custom  Bonded  Warehouses  or  Appraiser’s  Stores  (not 
Internal  Revenue  Stores),  in  carloads,  when  such  freight 
is  loaded  into  cars  by  carrier’s  employees. 

Applicable  on  *  Coastwise  Freight  as  Defined  in  Rule  9, 
and  on  Intercoastal  Freight  via  the  Panama  Canal 

(b)  Except  on  Scrap  or  Waste: 

Paper,  Fibre-board,  Pulpboard,  Strawboard,  Rags  (In 
packages  other  than  bales  pressed  to  a  density  of  twelve 
(12)  pounds  or  more  per  cubic  foot). 

the  provisions  of  paragraph  (c)  will  apply  on  *  Coastwise 
Freight  as  defined  in  Rule  9,  and  on  Intercoastal  Freight 
via  the  Panama  Canal,  in  carloads,  received  by  carriers 
direct  from  shipside  or  dock  of  the  vessel  bringing  such 
freight  to  Port  Newark,  N.  J.,  when  such  freight  is  loaded 
into  cars  by  carriers’  employees. 

(c)  On  one  consignment  shipped  at  one  time  by  one  con¬ 
signor  to  one  consignee  and  one  destination  which  equals 
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or  exceeds  the  minimum  carload  weight  provided  in  the 
Consolidated  Classification  or  tariffs  governing  the  traffic, 
Rules  14,  24  and  34  of  the  Consolidated  Classification  Will 
Not  Apply,  but  the  carload  rate  will  be  charged  on  the 
actual  weight  of  the  entire  consignment  when  such  weight 
is  equal  to  or  in  excess  of  the  minimum  weight  provided 
therein,  regardless  of  the  number  of  cars  which  may  be 
used  to  load  such  consignment. 

Bole  2.  Expense  of  blocking,  staking  and  otherwise  securing  on  or  in  cars, 

of  import  freight,  *  coastwise  freight  as  defined  in  Buie  9,  and  on  inter¬ 
coastal  freight  via  the  Panama  CanaL 

(a)  The  expense  of  blocking,  staking  or  otherwise  secur¬ 
ing  on  or  in  cars  of  •  Coastwise  Freight  as  defined  in  Rule 
9,  and  of  Intercoastal  Freight  via  the  Panama  Canal,  except 
on  Lumber,  including  Logs,  Poles,  Ties  and  Piling  (See 
P.R.R.  I.C.C.  No.  2069-C.  of  N.J.  I.C.C.  G.— No.  5325,  L.V. 
I.C.C.  No.  C-8902,  supplements  thereto  or  successive  issues 
thereof)  will  be  as  indicated  in  paragraph  (c)  (See  Note 
B): 

(b)  On  Import  Freight  forwarded  from  shipside  or  dock 
of  steamer  upon  which  imported  or  from  bonded  ware¬ 
houses  or  Appraiser’s  stores,  requiring  to  be  secured  by 
blocking,  staking  or  otherwise  securing  in  or  on  cars  for 
safe  transportation,  where  the  rate  is  12  cents  per  100 
pounds,  or  $2.40  per  ton  (2000  or  2240  pounds  as  rated), 
or  more,  no  charge  for  such  service  will  be  assessed  against 
the  property,  (except  as  provided  in  Notes  A  and  B),  and 
no  freight  charges  will  be  assessed  on  the  weight  of  the 
material  used  for  this  purpose,  (See  Note  C),  except  that 
on  shipments  transported  at  carload  rates  in  no  case  shall 
less  than  the  minimum  weight  prescribed  in  tariff  or  gov¬ 
erning  classification  be  charged. 

Where  the  rate  is  less  than  12  cents  per  100  pounds  or 
$2.40  per  ton  (2000  or  2240  pounds  as  rated),  the  expense 
of  blocking,  staking  or  otherwise  securing  Import  Freight 
on  or  in  cars,  will  be  charged  to  the  shipper  or  consignee  as 
follows,  but  in  no  case  shall  the  total  charge  for  transporta¬ 
tion  and  blocking,  staking  and  otherwise  securing  on  or  in 
cars,  exceed  an  amount  that  would  result  from  applying  to 
the  shipment  a  rate  of  12  cents  per  100  pounds. 
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(c)  Granite,  Marble  and  Stone: 

When  material  is  furnished  by  shipper  and  labor  by 
the  railroad  company,  Single  Cars  $1.93,  Double 
Cars  $3.85. 

When  material  and  labor  are  furnished  by  the  rail¬ 
road  company,  Single  Cars  $5.50. 

When  material  is  furnished  by  the  railroad  company 
and  labor  by  the  shipper,  Single  Cars  $3.85. 

(1)  Freight  in  barrels,  half  barrels,  casks,  drums, 

kegs,  boxes  or  crates,  carloads,  $6.60  Per  Car. 

(2)  Freight  in  bulk,  carloads  (except  when  door 

board  protection  only  is  required,  see  refer¬ 
ence  below  (3)),  $6.60  Per  Car. 

(3)  Freight  in  bulk,  carloads,  when  door  board  pro¬ 

tection  only  is  required,  charge  for  material 
and  labor,  $1.10  Per  Car. 

t(4)  Machines  and  Machinery,  carloads,  t(5)  All 
other  freight,  carloads,  except  Lumber,  Logs, 
Poles,  Ties  and  Piling  (Actual  cost  of  mate¬ 
rial  and  labor). 

In  cases  where  shipments  are  in  bad  order,  requiring  re¬ 
coopering  of  packages  or  rebagging,  shippers  will  be  ex¬ 
pected  to  provide  necessary  labor  to  accomplish  recooper¬ 
ing  and  assume  all  expense  incident  thereto. 

Note  A — On  Import  Flaxseed,  carloads,  cars  must  be 
lined  at  the  expense  of  shippers  or  owners.  When  cars  are 
lined  by  carrier,  $5.50  per  car  will  be  charged  against  the 
property  for  such  lining. 

Note  B — On  shipments  of  Nitrate  of  Soda,  in  bulk,  car¬ 
loads,  cars  must  be  lined  at  the  expense  of  shippers  or 
owners.  When  cars  are  lined  by  carrier,  a  charge  of  $2.75 
per  car  for  paper  lining  and  $1.10  per  car  for  door  protec¬ 
tion  in  fitting  cars  for  each  service,  will  be  assessed  against 
the  property  for  such  lining  and  door  protection. 


t  Departure  from  the  terms  of  Rule  4  (i)  of  Tariff  Circular  No.  20  is 
authorized  under  permission  of  the  Interstate  Commerce  Commission 
No.  177488  of  September  2,  1939,  amended. 


524 


Note  C — See  Perishable  Protective  Tariff  Agent  J.  J. 
Quinn’s  Tariff  No.  11, 1.C.C.  No.  17,  for  rules  governing  the 
transportation  of  such  material  when  used  with  carload 
shipments  of  Tropical  Fruits  and  Cocoanuts. 

Export  Freight.  Through  Export  Bills  of  Lading. 

All  inland  charges  must  be  prepaid  and  in  cases  where 
permits  or  Steamship  quotations  require  prepayment  of 
ocean  charges,  said  charges  must  also  be  paid. 

Through  Export  Bills  of  Lading  subject  to  the  following 
conditions  may  be  issued  via  the  Port  of  Newark  on  carload 
freight  and  less  than  carload  freight,  except  articles  speci¬ 
fied  in  Rule  6. 

Through  Export  Bills  of  Lading  on  carload  or  less  car¬ 
load  freight  as  specified  in  Rule  6  should  include  the  cost 
of  transfer  or  other  port  charges  at  Newark  and  should 
only  be  issued  when  the  cost  of  transfer  has  been  ascer¬ 
tained  and  arrangements  made  with  the  Foreign  Freight 
Agent  of  the  carrier  at  New  York,  N.Y. 

Pabt  1 

Section  A.  Through  Export  Bills  of  Lading  on  Carload  and 
Less  Than  Carload  Traffic  in  Connection  with 
Agreement  Lines 

In  pursuance  of  an  agreement  entered  into  by  carriers 
direct  or  through  the  United  States  Maritime  Commission, 
or  through  the  Trunk  Line  Association  and  the  Steamship 
Companies,  or  steamship  operators,  named  in  paragraph  8, 
serving  the  Port  of  Newark,  either  direct  or  through  the 
United  States  Maritime  Commission,  through  Export  Bills 
of  Lading  on  carload  and  less  than  carload  traffic  will  be 
issued  in  connection  with  the  United  States  Maritime  Com¬ 
mission  and/or  its  Agents,  and  with  other  steamship  com¬ 
panies  or  steamship  operators,  as  named  in  paragraph  8,  on 
the  following  basis : 

1.  Through  Export  Bills  of  Lading  will  be  issued  only 
when  founded  on  written  ocean  contract' and  on  traffic  mov¬ 
ing  under  railroad  transportation  permit,  issued  by  For¬ 
eign  Freight  Agent  of  the  carrier  at  New  York,  N.Y. 
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Agents  must  endorse  number  of  transportation  permit  on 
revenue  way  bills  and  must  see  that  the  quantity  of  freight 
covered  by  the  permit  is  not  exceeded  and  that  shipments 
are  not  accepted  after  expiration  of  the  time  limit  specified 
in  permit. 

2.  Freight  in  carloads  and  less  than  carloads  covered 
by  through  Export  Bills  of  Lading  issued  in  connection 
with  the  lines  and  operators  named  in  paragraph  8,  will  be 
held  in  warehouses  or  at  option  of  carriers,  in  cars,  free 
of  charge  at  the  Port  of  Newark  (See  Rule  4),  for  a  period 
of  not  exceeding  fifteen  (15)  days,  exclusive  of  date  of  ar¬ 
rival  (see  Note) ;  thereafter,  such  freight  will  be  subject  to 
storage  charges  specified  in  this  rule. 

Note — In  computing  free  time,  Sundays  and  full  legal 
holidays  will  be  excluded,  and  when  a  holiday  falls  on  a 
Sunday  the  following  Monday  will  be  excluded. 

3.  In  the  event  of  omission  or  failure  of  the  steamship 
company  or  operator  to  clear  freight  on  any  vessel,  or  dur¬ 
ing  any  period  for  which  specifically  booked,  or  to  order 
freight  within  the  fifteen  (15)  days  time,  all  storage  charges 
accruing  after  the  period  of  free  time  of  fifteen  (15)  days, 
shall  be  paid  by  the  steamship  company  or  steamship 
operator. 

4.  If  the  rail  carriers  fail  to  transport  shipments  to  the 
port  in  time  to  clear  on  steamer,  or  to  clear  during  the 
period  (see  Note)  for  which  specifically  booked,  storage 
charges  will  not  apply  until  the  announced  date  of  the 
steamer  on  which  it  is  again  booked,  after  which  date 
storage  charges  will  apply  as  set  forth  in  this  rule. 

Note — If  freight  is  booked  to  be  lifted  during  a  certain 
period  (not  booked  for  a  vessel  to  sail  on  a  specific  date) 
it  will  be  understood  that  the  railroad  shall  have  cargo 
ready  for  delivery  at  the  port  on  the  first  day  of  such 
period. 

5.  In  the  event  storage  charges  should  accrue,  due  to 
interference  with  transportation  by  shipper,  or  his  agents, 
through  the  issuance  of  orders  to  hold  such  freight,  or  to 
divert  such  freight,  or  due  to  delay  in  securing  or  error  in 
preparing  proper  export  documents,  or  for  any  other  cause 
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for  which  shipper  or  his  agent  may  be  responsible,  such 
charges  shall  be  collected  from  and  paid  by  the  shipper. 

6.  Where  rail  carriers  deliver  freight  at  port  more  than 
fifteen  (15)  days  in  advance  of  the  date  for  which  the 
freight  is  booked,  such  excess  time  shall  be  considered  as 
additional  free  time. 

7.  Storage  charges  will  cease  to  apply  on  and  after  re¬ 
ceipt  by  the  railroad  from  steamship  company  or  steam¬ 
ship  operator,  of  order  for  delivery,  provided  steamer  for 
which  the  shipment  is  intended  is  ready  to  accept  cargo. 
If  freight  is  to  be  delivered  to  a  steamship  pier  (not  oper¬ 
ated  by  a  railroad  carrier),  the  storage  charges  will  cease 
to  apply  on  delivery  of  freight  to  the  steamship  company’s 
pier  (see  Note). 

Note — Storage  charges  will  cease  to  apply  on  and  after 
the  date  on  which  delivery  of  the  freight  is  required,  as 
indicated  in  permit  or  order  received  by  the  railroad  from 
the  steamship  company  or  operator,  provided  not  less  than 
seventy-two  (72)  hours  is  allowed  in  which  to  make  deliv¬ 
ery  from  the  date  permit  or  order  is  lodged  with  terminal 
railroad  agent.  If  by  reason  of  rail  carrier’s  disability,  de¬ 
livery  cannot  be  made  within  seventy-two  (72)  hours  from 
date  permit  or  order  is  lodged  with  terminal  railroad  agent, 
no  storage  charges  will  be  assessed  after  expiration  of  the 
seventy-two  (72)  hours. 

8.  Names  of  Steamship  Companies: 

American  &  African  Line,  (Norton,  Lilly  and  Company 
Lines), 

American  &  Australian  Line  ,  (Norton,  Lilly  and  Company 
Lines), 

American  Export  Line, 

American  &  Indian  Line,  (Norton,  Lilly  and  Company 
Lines), 

American  Hamton  Boads  Line, 

American  Line, 

American  &  Manchurian  Line,  (Norton,  Lilly  and  Com¬ 
pany  Lines), 

American  Merchant  Lines, 
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American  Metal  Transport  Company,  Inc., 

American  Republic  Lines, 

American  Scantic  Lines, 

Anchor  Line  (1935),  Ltd., 

Atlantic  Navigation  Company, 

Atlantic  Transport  Line, 

Baltimore  Insular  Line, 

Baltimore  Mail  Steamship  Co., 

Baltimore  Oceanic  Steamship  Company, 

Bank  Line  (Boyd,  Weir  &  Sewell,  Inc.,  Agents), 

Barber  Steamship  Lines,  Inc., 

Bermuda  &  West  Indies  Steamship  Co.,  Ltd., 

Black  Diamond  Steamship  Corporation, 

Bristol  City  Line, 

Bull  &  Company,  A.  H., 

Clyde  Steamship  Co.,  Inc., 

Compagnie  Generale  Transatlantique, 

Cosmopolitan  Line, 

Cosulich  Line, 

Cunard  Line, 

Dollar  Steamship  Company, 

Donaldson  Line, 

Ellerman’s  Wilson  Line, 

Export  Steamship  Company,  The, 

Fabre  Line, 

French  Line, 

Funch,  Edye  &  Co.,  Inc.,  Lines, 

American  Indian  Line, 

China  Mutual  Steam  Navigation  Co.  (Blue  Funnel 
Line), 

Commonwealth  &  Dominion  Line,  Ltd., 

Java-New  York  Line, 

Furness  Bermuda  Line, 

Furness,  Withy  &  Company,  Ltd.,  to  United  Kingdom 
Ports,  only,  viz.: 

Furness  Line, 

Furness  Glasgow  Lines, 

Furness  Johnston  Line, 

Furness  Philadelphia  Trans- Atlantic  Line, 
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Furness  Virginia  Lines, 

Furness  Warren  Line, 

Furness  Manchester  Line, 

Manchester  Line,  Ltd., 

Fumess-Prince-Line  to  French  Ports. 

Grace  &  Company,  W.  R. 

Hamburg  American  Line, 

Head  Line, 

Holland  American  Line, 

International  Mercantile  Marine  Co.’s  Lines, 

American  Line, 

Atlantic  Transport  Line, 

Leyland  Line, 

Red  Star  Line, 

White  Star  Line, 

White-Star-Dominion  Line, 

Isbrandtsen-Moller  Company,  Inc. 

Isthmian  Steamship  Lines, 

(Norton  Lily  and  Company  Lines), 

Kerr  Steamship  Co.,  Inc.  (Kerr  Line), 

Kokusai  Line, 

Lamport  &  Holt  Line, 

La  Velece  Navigation  Italiana, 

Linea  Venezolana,  Inc., 

Lloyd  Sebaudo, 

Lloyd  Royal  Beige,  S.A., 

Lord  Line, 

Munson  Line, 

National  Greek  Line, 

Navigazione  Libera  Triestina,  S.  A.  (Columbia  Marine 
Corporation), 

Navigazione  Generale  Italiana, 

New  York  and  Cuba  Mail  (Ward  Line) 

Nippon,  Yuson  Kaisha  (Japan  Mail  S.S.  Co.) 

North  Atlantic  and  Gulf  Steamship  Co.,  Inc. 

North  German  Lloyd, 

Norton,  Lilly  and  Company  Line, 

(Except  Norton  Line  to  South  America),  viz.: 

American  and  African  Line — to  South  and  East  Africa, 
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American  &  Australian  Line — to  Australia,  New  Zea¬ 
land,  Tasmania,  etc. 

American  &  India  Line — to  Egypt,  India,  Ceylon  and 
also  East  Africa. 

American  &  Manchurian  Line — to  China,  Japan,  Philip¬ 
pine  Islands,  Strait  Settlements. 

Isthmian  Steamship  Lines — to  Egypt,  India,  Ceylon, 
Hawaiian  Islands,  Philippine  Islands,  Straight  Set¬ 
tlements  and  Dutch  East  Indies. 

Norway  Mexico  Gulf  Line, 

Norwegian  American  Line, 

Ocean  Dominion  Steamship  Corporation, 

Oriental  Navigation  Company, 

Oriole  Lines, 

Osaka  Shesen  Kaisha. 

Prince  Line — To  Black  Sea,  to  Levant. 

Brazil  and  Far  East, 

South  Africa,  South  America. 

Red  Star  Line. 

Roosevelt  Steamship  Co.,  Inc. 

Scandinavian  American  Line, 

Sodeta  Nazionals  Di  Navigazione, 

Spanish  Line, 

States  Marine  Co.  of  Baltimore, 

S.O.  Stray  Steamship  Corp., 

Swedish  American  Line, 

Swedish  American  Mexico  Line, 

Transatlantic©  Italiana. 

U.S.  &  A.  Line, 

U.S.  &  Brazil  Steamship  Company, 

United  Fruit  Company, 

United  States  Lines, 

United  States  Navigation  Company, 

West  Coast  Line — Wessel,  Duval  &  Co. 

Western  Ocean  Steamship  Corporation. 

Yankee  Line, 

(Rogers  &  Webb), 

Ybarra  Line. 


530 


Section  B.  On  Export  Carload  and  Less  Than  Carload 

Freight  Moving  in  Connection  with  Steamship  Lines  or 

Steamship  Operators  Not  Named  in  Section  A,  Baro¬ 
graph  8,  the  Following  Rules  Will  Apply: 

1 —  Through  Export  Bills  of  Lading  will  be  issued  only 
when  founded  on  written  ocean  contract  and  on  traffic 
moving  under  railroad  transportation  permit,  issued  by 
Foreign  Freight  Agent  of  the  carrier  at  New  York,  N.Y., 
and  then  only  when  shipper  gives  written  guarantee  that 
any  storage  charges  accruing  at  the  seaboard  will  be  paid. 

Agents  must  endorse  number  of  transportation  permit  on 
revenue  waybills  and  must  see  that  the  quantity  of  freight 
covered  by  the  permit  is  not  exceeded  and  the  shipments 
are  not  accepted  after  expiration  of  time  limit  specified  in 
permit. 

2 —  Storage  charges  will  cease  to  apply  on  and  after  re¬ 
ceipt  by  the  railroad  from  steamship  company  or  steamship 
operator,  of  order  for  delivery  provided  steamer  for  which 
the  shipment  is  intended  is  ready  to  accept  cargo. 

If  freight  is  to  be  delivered  to  steamship  pier  (not  oper¬ 
ated  by  railroad  carrier)  the  storage  charges  will  cease  to 
apply  on  delivery  of  freight  to  the  steamship  company’s 
pier  (see  Note) : 

Note — Storage  charges  will  cease  to  apply  on  and  after 
the  day  on  which  delivery  of  the  freight  is  required,  as 
indicated  in  permit  or  order  received  by  the  railroad  from 
the  steamship  company  or  operator,  provided  not  less  than 
seventy- two  (72)  hours  is  allowed  in  which  to  make  delivery 
from  the  date  permit  or  order  is  lodged  with  terminal  rail¬ 
road  agent.  If  by  reason  of  rail  carrier’s  disability,  deliv¬ 
ery  cannot  be  made  within  seventy- two  (72)  hours  from 
date  permit  or  order  is  lodged  with  terminal  railroad  agent, 
no  storage  charges  will  be  assessed  after  expiration  of  the 
seventy-two  (72)  hours. 

3 —  Freight  in  carloads  and  less  carloads  other  than  as 
specified  in  Rule  6,  consigned  in  shipping  order  or  bill  of 
lading  for  export,  will  be  held  free  of  charge  in  warehouses, 
or  at  the  carrier’s  option,  in  cars  at  Port  Newark,  for  a 
period  of  not  exceeding  ten  (10)  days  (See  Rule  4)  (See 
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Note),  exclusive  of  date  of  arrival;  thereafter  storage 
charges  as  published  in  this  Rule  will  be  applied. 

Note — In  computing  free  time,  Sundays  and  full  legal 
holidays  will  be  excluded,  and  when  a  holiday  falls  on  a 
Sunday  the  following  Monday  will  be  excluded. 

Past  2 

Export  Freight  Not  Covered  by  Through  Export 

Bills  of  Lading 

Freight  in  carloads  and  less  carloads,  except  articles 
specified  in  Rule  6  (See  Part  3),  consigned  in  shipping 
order  or  bill  of  lading  for  export  will  be  held  free  of  charge 
in  warehouses,  or  at  the  carrier’s  option,  in  cars  at  Port 
Newark,  N.J.,  for  a  period  not  exceeding  ten  (10)  days  (See 
Rule  4)  (See  Note  A),  exclusive  of  date  of  arrival;  there¬ 
after  storage  charges,  as  published  in  this  rule  will  be 
applied. 

Note  A — In  computing  free  time,  Sundays  and  full  legal 
holidays  will  be  excluded,  and  when  a  holiday  falls  on  a 
Sunday  the  following  Monday  will  be  excluded. 

Eastbound  freight,  NOT  consigned  in  shipping  order  or 
bill  of  lading  for  export,  which  is  ordered  for  exportation 
after  arrival  of  shipment  at  Port  Newark,  N.J.,  and  which 
has  not  passed  from  the  possession  of  the  carrier,  will  be 
subject  to  the  storage  rates,  rules  and  regulations  applica¬ 
ble  on  export  freight  and  will  also  be  subject  to  a  recon¬ 
signment  charge  of  $2.97  per  car. 

Eastbound  Freight  for  Trans-shipment  by  Vessel  for 
*  Coastwise  Movement  as  Defined  in  Rule  10  and  for 
Intercoastal  Movement  via  the  Panama  Canal 

(Will  NOT  apply  on  Articles  Specified  in  Rule  6) 

Eastbound  Freight  shipped  to  Port  Newark,  N.J.,  for 
trans-shipment  by  vessel  for  •  Coastwise  movement  as  de¬ 
fined  in  Rule  10  and  for  Intercoastal  movement  via  Panama 
Canal,  will  be  held  without  charge  at  Port  Newark,  N.J. 
(See  Rule  4),  for  a  period  not  exceeding  five  (5)  days. 


532 


Thereafter  storage  charges  as  specified  in  this  Rule  will 
apply. 

Free  time  to  be  computed  from  the  first  7 :00  A.M.  after 
the  day  on  which  Notice  of  Arrival  is  sent  to  consignee.  In 
computing  free  time,  Sundays  and  full  legal  holidays  will 
be  excluded.  When  a  legal  holiday  falls  on  a  Sunday,  the 
following  Monday  will  be  excluded. 

St  rage  Charges 

After  the  expiration  of  the  free  time  the  storage  charges 
will  be  as  follows : 


For  periods  of  five  (5)  days 

Cents  per  100  pounds  for  each  five 
(5)  days  or  fraction  thereof: 

First  six  (6)  periods  beyond  the 
period  of  free  storage,  (including 
fian^lrne'  in  ont^ . 

1%  "l  See  Exception 

2  Vl  J 

Npyt  bit  periods . 

Succeeding  periods . 

Exception 

Self-propelling  vehicles  (not  boxed  or  crated) 

For  each  ten  (10)  days  or  fraction  thereof 

Per  Vehicle 


If  Wheel  base  is  100  inches  or  less .  $2.20 

If  Wlieel  base  is  over  100  inches .  3.30 


Part  3 

Export  Freight  Not  Covered  by  Through  Export 

Bills  of  Lading 

All  cars  containing  export  freight  (not  covered  by 
through  export  bills  of  lading  and  not  subject  to  warehouse 
storage  rules  as  provided  in  Part  2  of  this  rule),  con¬ 
signed  to  Port  Newark,  N.J.  for  export,  will  at  such  station 
be  allowed  ten  (10)  days’  free  time,  such  free  time  to  be 
computed  from  the  first  7 :00  A.M.  after  the  day  on  which 
notice  of  arrival  is  sent  to  consignee  (See  Note). 

After  expiration  of  the  free  time  provided  in  Part  3  of 
this  rule,  freight  will  be  subject  to  car  demurrage  rules  and 
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charges  published  in  Agent  B.T.  Jones’  Tariff  4-U,  I.C.C. 
No.  3483,  without  further  allowance  of  free  time. 

Note — In  computing  free  time,  Sundays  and  full  legal 
holidays  will  be  excluded,  and  when  a  holiday  falls  on  a 
Sunday,  the  following  Monday  will  be  excluded. 

Bole  4.  Holding  of  Export  Shipments,  *  Coastwise  Shipments  as  Defined 
In  Buie  10,  and  Intercoastal  Shipments  via  Panama  Canal  Outside  of 
the  Port. 

(Applicable  only  in  connection  with  the  provisions  of 
Rule  3) 

When  delivery  of  a  car  cannot  be  made  on  account  of  the 
inability  of  the  consignee,  exporter  or  steamship  line  to 
receive  it  or  because  of  any  other  condition  attributable  to 
the  consignee,  exporter  or  steamship  line  and  it  cannot  be 
reasonably  accommodated  on  tracks  at  Port  Newark,  N.J., 
it  will  be  held  at  an  available  hold  point  and  written  notice 
of  such  holding  will  be  sent  or  given  the  consignee  or  party 
entitled  to  receive  same  within  twenty  four  (24)  hours 
after  arrival  at  point  where  held;  the  free  time  to  be  com¬ 
puted  from  the  first  7 :00  A.M.  after  such  written  notice  is 
sent  or  given.  The  time  of  movement  between  the  hold  point 
and  Port  Newark,  N.J.  will  not  be  computed  against  the 
car.  The  same  rules  and  charges  will  apply  as  if  held  at 
Port  Newark,  N.J. 

Bole  5.  Loading  or  Unloading  of  Export  Freight,  Import  Freight  *  Coastwise 
Freight  as  Defined  In  Boles  9  and  10  and  Intercoastal  Freight  Moving 
via  the  Panama  CanaL 

(Except  as  otherwise  provided,  this  rule  will  not  apply 
on  commodities  specified  in  Rule  6) 

Unless  otherwise  provided  by  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission  or  otherwise  provided 
herein  on  freight  destined  to  or  received  from  foreign  coun¬ 
tries,  *  Coastwise  Freight  as  defined  in  Rules  9  and  10,  and 
and  Intercoastal  Freight  Moving  via  the  Panama  Canal, 
which  pays  the  Rail  Carrier  twelve  (12)  cents  per  100 
pounds  or  two  dollars  and  forty  ($2.40)  cents  per  ton  (2,000 
or  2,240  pounds  as  rated)  or  higher,  the  rate  will  include 
loading  from  piers  to  cars  or  unloading  from  cars  to  piers 
at  Port  Newark,  N.J. 
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On  freight  paying  the  Rail  Carrier  less  than  twelve  (12) 
cents  per  100  pounds  or  two  dollars  and  forty  ($2.40)  cents 
per  ton  (2,000  or  2,240  pounds  as  rated)  when  the  railroad 
performs  the  service,  there  will  be  an  additional  charge 
for  loading  or  unloading  of  sixty  two  (62)  cents  per  ton 
(2,000  or  2,240  pounds  as  rated),  which  must  be  added  to 
the  freight  charges,  the  total  charge,  however,  in  such  cases 
not  to  exceed  twelve  (12)  cents  per  100  pounds  or  two  dol¬ 
lars  and  forty  ($2.40)  cents  per  ton  (2,000  or  2,240  pounds 
as  rated).  The  carrier  reserves  the  right  to  perform  this 
service  with  its  own  facilities. 

Rule  6.  Except  as  Otherwise  Provided,  the  Following  List  of  Commodities 
WU1  Not  Be  Loaded  or  Unloaded. 

Articles  in  bundles,  packages  or  pieces,  weighing  less 
than  8  pounds  per  bundle,  package  or  piece ;  except  Roofing 
Slate;  Automobile  Demountable  Rims;  Import  Fish  in 
Kegs;  Import  Dry  Hides;  Pneumatic  Rubber  Tires  for 
vehicles. 

Freight  loaded  to  or  from  open  cars  at  uncovered  piers. 
Freight  in  paper  bags,  except  as  otherwise  provided. 
Freight  in  bulk,  requiring  shoveling  or  forking,  except  as 
otherwise  provided. 

Freight  in  fluid  or  liquid  form,  not  in  package. 

Freight  in  pieces  or  packages  exceeding  three  tons  each. 

Acid,  Boracic,  in  bulk 

Acid,  Liquid,  in  glass  carboys 

Acid,  Nitric,  in  bottles  packed  in  barrels 

Acid,  Picric 

Ammonia,  Sulphate  of,  in  bulk 
Ammunition,  Explosive  (See  Explosives) 

Automobile  Bodies,  finished  or  unfinished,  not  in  boxes  or 
securely  crated,  except  Automobile  Dumping  Bodies, 
Iron  or  Steel,  Unfinished. 

Balusters,  loose 
Benzol 

Black  (See  Bone  Black,  Carbon  Black,  Gas  Black  and  Lamp 
Black) 

Blasting  Caps  (See  Explosives) 

Blocks,  Paving,  in  bulk 
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Boats,  Launches  or  Yachts 

Bone  Black,  powdered,  except  when  packed  in  fibre  boxes, 
paper  lined  and  wooden  packages,  paper  lined 
Bones,  in  bulk 
Borax,  in  bulk 
Boro  Carbone,  in  bulk 

Bottles,  empty,  in  barrels  without  heads  or  with  burlap  tops 
Box  Shooks,  loose 

Brick,  loose,  including  Fire  Brick  or  Hollow  Brick 
Brimstone,  in  bulk. 

Caps,  Blasting  (See  Explosives) 

Carbonate  Magnesia,  in  paper  bags,  except  shipments  in 
multi-wall  paper  bags,  which  comply  with  specifications, 
described  in  Note  1  (See  Note  2). 

Carbon  Bisulphide  (except  when  shipped  in  five  pound  cans, 
hermetically  sealed,  or  in  one  pound  bottles  in  strong 
tight  boxes) 

Carbon  Black,  except  when  packed  in  fibre  boxes,  paper 
lined  and  wooden  packages,  paper  lined, 

Ceiling  (See  Lumber). 

Cement,  in  paper  bags,  except  shipments  in  multi-wall  paper 
bags,  which  comply  with  the  specifications  described  in 
Note  1.  (See  Note  2) 

Cereals  (See  Flour) 

Celluloid  Scrap 
Chalk,  Crude,  in  bulk 

Charcoal,  ground  or  powdered,  except  in  wooden  packages, 
paper  lined. 

Chimney  Flues  or  Flue  Linings,  in  bulk 
Cinders,  in  bulk 
Clay,  in  bulk 

Coal,  Facings  or  Foundry  Facings,  except  in  wooden  boxes, 
paper  lined 

Coal  Tar  Naptha,  crude 
Coke,  of  any  kind,  in  bulk 
Copra  (Dried  Cocoanut  Meat),  in  bulk 
Cordwood  (See  Lumber) 

Corn,  Ear,  in  bulk  (See  Grain) 

Corroding  Pots,  in  bulk 
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Cotton,  Burnt 
Crockery,  in  bulk 
Detonators 
Drain  Tile,  in  bulk 
Dynamite 

Ear  Corn,  in  bnlk  (See  Grain) 

Earthenware,  in  bnlk 

Earth,  Diatomaceons,  or  Tripoli,  in  bnlk 

Earth,  Infusorial,  in  bnlk 

Engines,  Steam  or  Internal  Combustion,  not  otherwise  in¬ 
dexed  by  name  in  Official  Classification  (Note  10),  weigh- 
'  ing  less  than  two  (2)  tons  each,  unless  mounted  on  skids 
or  trucks,  or  securely  crated  or  boxed 
Explosives  (except  small  Arms  Ammunition  and  all  Fire 
Works,  other  than  Spit  Devils),  as  described  in  Agent 
W.  S.  Topping’s  I.C.C.  2,  supplements  thereto  or  succes¬ 
sive  issues  thereof. 

Feldspar,  ground,  in  paper  bags,  except  shipments  in  multi¬ 
wall  paper  bags,  which  comply  with  the  specifications  de¬ 
scribed  in  Note  3  (See  Note  2). 

Felloes,  Loose 
Ferro-Silicon,  in  bulk 
Fir  Doors 

Fire  Brick  (See  Brick) 

Fireproofing,  in  bulk 
Flooring  (See  Lumber) 

Floor  Tile,  in  bulk 

Flour  (except  Tapioca)  and  Cereals,  in  paper  bags,  except 
shipments  in  multi-wall  paper  bags  and  rope  stock  bags, 
which  comply  with  specifications  described  in  Notes  4 
and  5  (See  Note  2) 

I  Flour  Tapioca,'  in  paper  bags,  except  shipments  in  multi¬ 
wall  paper  bags  which  comply  with  specifications  de¬ 
scribed  in  Note  6.  (See  Note  2) 

Flue  Linings,  in  bulk 

Foundry  Facings  (See  Coal  Facings) 

Freight  in  tank  cars 
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Fruits  and  Vegetables,  Fresh  or  Green,  in  bulk,  as  enumer¬ 
ated  in  Official  Classification, 

Fulminates 

Furniture,  Old  or  New,  except  when  properly  boxed  or 
crated. 

Fuses  (See  Explosives) 

Gas  Black,  except  when  packed  in  fibre  boxes,  paper  lined 
and  wooden  packages,  paper  lined. 

Glass,  Plate,  or  other,  boxed,  over  120  inches  in  united  out¬ 
side  measurement.  “United  outside  measurement”, 
means  the  length  and  breadth,  “two  greatest  dimensions” 
of  packages  added  together. 

Grain  and  Grain  Products  as  shown  in  Section  2,  Lists  8 
and  9  of  Agent  W.  S.  Curlett’s  Tariff  No.  90-H,  I.C.C. 
A-714,  in  bulk,  (Eastbound)  or  (Westbound) 

Grapes,  Fresh,  from  points  west  of  the  Mississippi  River 
and  from  points  in  the  States  of  New  York,  Pennsylvania 
and  Michigan  regardless  of  how  packed,  except  as  pro¬ 
vided  in  Note  9. 

Gypsum,  Crude,  in  bulk. 

Hay  or  Straw,  loose. 

Heading  (See  Lumber) 

Hollow  Brick  (See  Brick) 

Hoofs,  in  bulk 
Homs,  in  bulk 

Household  Goods,  except  when  in  Vans  or  when  all  of  the 
articles  in  the  shipment  are  properly  boxed. 

Hubs  and  Hub  Blocks,  loose. 

Iron,  Pig 
Iron  Pyrites 
Kainit,  in  bulk 

Kalite  (Calcium  Carbonate  N.O.I.B.N.  in  Official  Classifi¬ 
cation)  (see  Note  10),  in  paper  bags,  except  shipment  in 
multi-wall  paper  bags  which  comply  with  specifications 
described  in  Note  1.  (See  Note  2) 

Kindling  Wood,  loose  or  in  bundles. 
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Lamp  Black,  except  when  packed  in  fibre  boxes,  paper  lined, 
and  wooden  packages,  paper  lined. 

Launches  (See  Boats) 

Lime,  Hydrated  and  Plaster,  in  paper  bags,  except  ship¬ 
ments  in  multi-wall  paper  bags  which  comply  with  the 
specifications  described  in  Note  1.  (See  Note  2) 

Lime,  Quick,  in  paper  bags,  except  shipments  in  multi-wall 
paper  bags  which  comply  with  the  specifications  described 
in  Note  1.  (See  Note  2) 

Limestone,  Agricultural  or  Ground,  in  paper  bags,  except 
shipments  in  multi-wall  paper  bags  which  comply  with 
the  specifications  described  in  Note  6.  (See  Note  2) 
Liquids,  in  glass  not  completely  cased. 

Lithopone,  in  paper  bags,  except  shipments  in  multi-wall 
paper  bags  and  rope  stock  bags,  which  comply  with  the 
specifications  described  in  Notes  7  and  8.  (See  Note  2) 
Live  Stock 

Lime,  Phosphate  of,  in  paper  bags,  except  shipments  in 
multi-wall  paper  bags  which  comply  with  the  specifica¬ 
tions  described  in  Note  1.  (See  Note  2) 

Lumber  and  Forest  Products,  viz. : 

Baseboards;  Basket  Material;  Billets;  Blocks  or  Strips; 
Bolts ;  Casings ;  Ceiling ;  Chair  Stock ;  Clapboards ;  Cord- 
wood;  Cross  Arms;  Dunnage  Wood;  Flooring;  Heading, 
loose;  Hoops;  Lumber,  loose  (see  C.  of  N.J.,  I.C.C.  G-No. 
5325,  L.V.R.R.,  I.C.C.  No.  C-8902  and  P.R.R.  I.C.C.  No. 
2069,  supplements  thereto  or  successive  issues  thereof) ; 
Mouldings;  Paneling;  Pickets;  Posts;  Pulpwood;  Siding; 
Slabs ;  Slats ;  Staves,  loose ;  Wainscoting. 

Magnesite,  in  bulk 
Manure  Salts,  in  bulk 

Marble  and  Slate  Slabs  less  than  4  inches  thick,  loose,  not 
crated  or  boxed 

Naptha,  Coal  Tar,  Crude  (See  Petroleum) 

Nitrocellulose,  Wet. 

Ore,  in  bulk 
Oxide,  Spent,  in  bulk. 

Paving  Blocks,  in  bulk. 
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Petroleum  or  Petroleum  Products,  viz. : 

Benzine ;  Crude  Oil ;  Crude  Petroleum ;  Distillates, 
Naptha;  Distillates,  Refined  Oil  (Red  Label);  Fuel  Oil; 
Gas  Oil;  Gas,  Liquefied,  vapor  tension  at  100  degrees 
Fahrenheit,  not  exceeding  25  pounds  per  square  inch; 
Gasoline;  Naptha;  Naptha  Distillates;  Refined  Oil  Dis¬ 
tillates  (Red  Label)  Tar. 

Phosphorus 

Picric  Acid  and  Picrates 

Pipe,  Iron  or  Wooden,  less  than  5  feet  long  when  less  than 
1  foot  in  outside  diameter. 

Pipe,  Sewer,  in  bulk 

Plaster  Boards  or  Plaster  Blocks,  not  crated  or  boxed 

Potash,  in  bulk 

Pots,  Corroding,  in  bulk 

Powder,  Black  or  Smokeless  (See  Explosives) 

Projectiles,  Explosive  (See  Explosives) 

Rags,  Oily 
Rail  Ends 

Rails,  Old,  Broken,  in  bulk 
Reels,  Empty 
Salt,  In  bulk 
Salts,  Manure,  in  bulk 

Scrap  Iron  or  Scrap  Steel  (including  borings  and  turnings), 
in  bulk 
Seed,  in  bulk 
Sewer  Pipe,  in  bulk 
Shale,  in  bulk 
Shooks,  Box,  loose 
Silica,  in  bulk 
Slag,  in  bulk 

Slate  Slabs  (See  Marble) 

Soda  Ash,  in  paper  bags,  except  shipments  in  multi-wall 
paper  bags  which  comply  with  specifications  described  in 
Note  6.  (See  Note  2) 

Soda,  Bicarbonate  of,  in  paper  bags,  except  shipments  in 
multi-wall  paper  bags  which  comply  with  specifications 
described  in  Note  6.  (See  Note  2) 

Soda,  Nitrate  of,  in  bulk 
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Speigel  Iron  or  Speigel-eisen,  in  bulk 
Spokes,  loose 
Staves  (See  Lumber) 

Straw  (See  Hay) 

Sugar,  in  paper  bags,  except  shipments  in  multi-wall  paper 
bags  which  comply  with  specifics, tions  described  in  Note 
6.  (See  Note  2) 

Sulphur,  in  paper  bags,  except  shipments  in  three  (3)  ply 
multiple  wall  paper  bags  which  comply  with  specifica¬ 
tions  set  forth  in  revised  Rule  40,  Section  10  (c)  of  Offi¬ 
cial  Classification. 

Sulphur,  in  bulk. 

Talc,  in  paper  bags,  except  shipments  in  multi-wall  paper 
bags  which  comply  with  specifications  described  in  Note 
3.  (See  Note  2) 

Tar  (See  Petroleum) 

Tile,  Drain,  in  bulk 
Tile,  Floor,  in  bulk 
Titanium  Dioxide. 

Titanium  Pig¬ 
ments  . • 

Titanium  Compos¬ 
ite  Pigments  . . . 

Toluol  (Toluene) 

Trinitrotoluol,  Wet. 

Vegetables  (See  Fruit) 

Vehicles  of  all  descriptions  (EXCEPT  AUTOMOBILES 
SET  UP  ON  THEIR  OWN  WHEELS,  UNBOXED,  and 
Tractors,  N.O.I.B.N.),  not  boxed  or  crated.  Platform  or 
Warehouse  Trucks  or  Tractors  and  Platform  or  Ware¬ 
house  Trucks  or  Tractors  combined. 

Watermelons 

Whiting,  in  paper  bags,  except  shipments  in  multi-wall 
paper  bags,  which  comply  with  specifications  described 
in  Note  1.  (See  Note  2) 

Yachts  (See  Boats) 


in  paper  bags,  except  shipments  in 
multi- wall  paper  bags  and  Rope  Stock 
bags,  which  comply  with  specifications 
described  in  Notes  7  and  8.  (See  Note 
2). 
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Zinc  Oxide . 

Zinc  Sulphide 
Zinc  Sulphide 

Pigments . 

Zinc  Sulphide 
Composite  Pig¬ 
ments  . 


in  paper  bags,  except  shipments  in 
multi-wall  paper  bags  and  Rope  Stock 
bags,  which  comply  with  specifications 
described  in  Notes  7  and  8.  (See  Note 
2). 


Explanation  of  Notes  Referred  to  in  Rule  6 

Note  1 — Contents:  Not  to  be  less  than  50  pounds  or  in 
excess  of  100  pounds  per  bag.  Construction:  Kraft  (100% 
Sulphate)  Paper.  To  consist  of  not  less  than  4  sheets. 
Weight :  Each  of  the  4  sheets  to  weigh  per  500  sheets  24  x  36 
inches  not  less  than  40  pounds  each.  Cady  or  Mullen  Test : 
Each  sheet  shall  have  a  Cady  or  Mullen  Test  of  not  less 
than  40  pounds  per  square  inch. 

Note  2— CERTIFICATE  OF  SHIPPER:  When  ship¬ 
ments  are  tendered  for  transportation,  shippers  must  cer¬ 
tify  on  shipping  orders  and  bill  of  lading  the  following: 
PAPER  BAGS  USED  FOR  SHIPMENT  CONFORM  TO 
THE  SPECIFICATIONS  FOR  PAPER  BAGS  SHOWN 
IN  THIS  TARIFF 

Note  3 — Contents:  Not  to  be  less  than  50  pounds  or  in 
excess  of  o0y2  pounds  per  bag.  Construction:  Kraft  (100% 
Sulphate)  Paper.  To  consist  of  not  less  than  4  sheets. 
Weight :  Each  of  the  4  sheets  to  weigh  per  500  sheets  24  x  36 
inches  not  less  than  40  pounds  each.  Cady  or  Mullen  Test : 
Each  sheet  shall  have  a  Cady  or  Mullen  Test  of  not  less 
than  40  pounds  per  square  inch. 

Note  4 — Contents :  To  be  not  more  than  140  pounds.  Con¬ 
struction:  To  consist  of  not  less  than  5  sheets.  Weight: 
Not  less  than  230  pounds  per  ream.  Cady  or  Mullen  Test: 
Each  sheet  to  conform  to  the  Cady  or  Mullen  Test  as  pro¬ 
vided  for  in  the  Official  Classification. 

Note  5 — Contents :  To  be  not  more  than  49  pounds.  Con¬ 
struction  :  Rope  Stock  Paper  Bags  containing  not  less  than 
75%  Manila  Rope  Fibre. 

Note  6 — Contents :  To  be  not  less  than  50  pounds  per  bag 
or  in  excess  of  100  pounds  per  bag.  Construction:  Kraft 
(100%  Sulphate)  Paper.  To  consist  of  not  less  than  5  sheets. 
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Weight :  Each  of  the  5  sheets  to  weigh  per  500  sheets  24  x  36 
inches  not  less  than  40  pounds  each.  Cady  or  Mullen  Test : 
Each  sheet  shall  have  a  Cady  or  Mullen  Test  of  not  less  than 
40  pounds  per  square  inch. 

Note  7 — Contents:  Not  to  be  more  than  50  pounds  per 
bag.  Construction:  Rope  Stock  Paper  containing  not  less 
than  75%  Manila  Rope  Fibre.  Weight:  Each  single  sheet 
to  weigh  per  500  sheets  24  x  36  inches  not  less  than  100 
pounds.  Cady  or  Mullen  Test :  Each  sheet  shall  have  a  Cady 
or  Mullen  Test  of  not  less  than  95  pounds  per  square  inch. 

Note  8 — Contents:  Not  to  be  more  than  50  pounds  per 
bag.  Construction:  Kraft  (100%  Sulphate)  Paper.  To  con¬ 
sist  of  not  less  than  two  sheets.  Weight:  Weight  per  500 
sheets  24  x  36  inches  to  be  not  less  than  120  pounds.  Cady 
or  Mullen  Test:  Each  sheet  shall  have  a  Cady  or  Mullen 
Test  of  not  less  than  70  pounds  per  square  inch. 

Note  9 — Table  Grapes  of  the  following  varieties  from 
points  west  of  the  Mississippi  River :  Almeria,  Black  Fer- 
rera  (See  Note),  Black  Hamburg,  Black  Manukka,  Black 
Morocco,  Black  Muscat,  Black  Prince  (See  Note),  Bleu 
Grau,  Concord,  Cornichon,  Cros  Guillaume,  Hunsia,  Isa¬ 
bella,  Khandahar,  Ladyfinger,  Malaga,  Malvoise  (See 
Note),  Moore’s  Early,  Muscats  (See  Note),  Muscat  Ham¬ 
burg,  Pizzuttello  Di  Roma,  Prune  De  Cazoyls,  Purple  Dam¬ 
ascus,  Red  Malaga,  Ribier,  Rish  Baba,  Rosaki,  Rose  of 
Peru  (See  Note),  Servian  Blue,  Sultania,  Dattier  De  Bey- 
rough,  Dizmar,  Emperor,  Fontaineblau,  Fresno  Beauty, 
Golden  Chasselas,  Gros  Coleman,  Chanez,  Olivette  Blanche, 
Olivette  de  Van  demain,  Panariti,  Piece  Isabella,  Piment, 
Thompson  Seedless,  Thompson  Seedless  (Pink),  Tokay, 
Verdal,  Zabalkanski,  Zanta  Currant,  in  baskets,  trays, 
crates  or  lug  boxes  with  covers  securely  fastened,  also  in 
barrels  or  kegs  when  packed  in  sawdust  or  cork.  Black 
Ferrera,  Black  Prince,  Malvoise,  Muscats,  Rose  of  Peru,  in 
four  basket  crates.  Table  Grapes,  in  baskets,  trays,  crates 
or  lug  boxes  with  covers  securely  fastened,  from  points  in 
the  States  of  New  York,  Pennsylvania  and  Michigan. 

Note — Packed  stem-up  in  lug  boxes,  meeting  the  require¬ 
ments  of  “TT.S.  Fancy  Table”  and  so  attested  to  by  mark- 
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ings  upon  the  box,  and  by  U.S.  Dept,  of  Agriculture  cer¬ 
tificate  indicating  that  the  Black  Ferrera,  Black  Prince, 
Malvoise,  Muscats  and  Bose  of  Peru  conform  to  the  fancy 
table  requirements,  to  be  attached  to  the  bill  of  lading. 

Note  10 — The  Official  Classification  as  referred  to  herein 
is  Official  Classification  No.  58,  I.C.C.-O.C.  No.  58,  C.T.C.- 
O.C.  No.  58  (issued  by  A.  H.  Greenly,  Agent),  supplements 
thereto  or  successive  issues  thereof. 

Bole  7.  Import  Freight-Certificate  of  Importation 

Each  bill  of  lading  and  shipping  order  covering  import 
freight  received  from  steamer  dock,  customs  bonded  ware¬ 
house,  Appraiser’s  stores,  initial  carrier’s  stores,  public 
warehouses  or  fumigation  plants  after  having  been  fumi- 
gated  under  Federal  regulations  and  inspection,  entitled  to 
an  import  rate  or  the  application  of  import  rules,  regula¬ 
tions  and  charges  shall  bear  on  its  face  a  certificate  in  the 
following  form  which  must  be  signed  by  the  shipper  or  hi? 
agent : 

Import  Certificate 

. hereby  certify  that  the  property  covered  by 

(I)  (We) 

this  receipt  was  imported  in  the . from 

(kind  of  vessel  and  its  name) 

. arriving  at  this  port  on . 

(name  of  foreign  port)  (date  of  arrival) 

and  has  not  been  in  any  private  warehouse  (not  public 
warehouse)  but  is  transferred  to  railroad  direct  from 


(Steamer  dock) 


(Customs  bonded  warehouse) 


(Appraiser's  stores) 


(Initial  carrier’s  stores)  (public  warehouses) 

or  from  fumigation  plants  after  having  been  fumigated  un¬ 
der  Federal  Regulations  and  inspection. 

Shipper . 

By  Agent . 

Bale  8.  Commodities  Subject  to  Demurrage  Buies  and  Charges. 

Pig  Iron,  Iron  Ore,  Manganese  Ore  and  Chrome  Ore,  re¬ 
ceived  from  vessels  and  held  in  cars,  will  be  subject  to  De¬ 
murrage  Rules  and  Charges  as  shown  in  Agent  B.  T.  Jones’ 
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Tariff  No.  4-U,  I.C.C.  No.  3483,  supplements  thereto  or  suc¬ 
cessive  issues  thereof. 

*  Sole  9.  Definition  of  Coastwise  Freight  Arriving  at  Port  Newark,  N.  J. 

via  Water. 

The  term  “Coastwise  Freight”  as  used  herein,  is  freight 
arriving  at  Port  Newark,  N.J.,  by  water,  originating  at 
South  Atlantic  and  Gulf  Ports  South  of  Albemarle  Sound, 
and  freight  originating  at  interior  points  moving  via  said 
Ports. 

*  Sole  10.  Definition  of  Coastwise  Freight  Arriving  at  Fort  Newark,  N.  J. 

via  RaiL 

The  term  “Coastwise  Freight”  as  used  herein,  is  freight 
arriving  at  Port  Newark,  N.J.,  via  rail,  destined  to  South 
Atlantic  and  Gulf  Ports  South  of  Albemarle  Sound  and 
freight  destined  to  interior  points  moving  via  said  Ports. 

Exhibit  No.  20 
Witness:  Hod  kin  son 
LC.C.  Docket  No.  29117 

Rule  Governing  the  Loading  and  Unloading  of  Freight 
by  Rail  Carriers  as  Published  in  the 
Consolidated  Freight  Classification  No.  16 

Consolidated  Freight  Classification  No.  16 

Agent  A.  H.  Greenly  LC.C. — O.C.  No.  60 — Page  133 

Rule  No.  27 
Loading  and  Unloading 

Section  1 — Owners  are  required  to  load  into  or  on  cars 
freight  for  forwarding  by  rail  carriers,  and  to  unload  from 
cars  freight  received  by  rail  carriers,  carried  at  C.  L.  rat¬ 
ings  or  rates,  except  where  tariff  of  carrier  at  point  of 
origin  or  destination  or  stop  over  station  (as  the  case  may 
be)  provides  for  loading  or  unloading  of  C.  L.  freight  by 
carrier. 

Section  2 — Owners  are  required  to  load  into  or  on  cars 
heavy  or  bulky  freight  for  forwarding  by  rail  carriers,  and 
to  unload  from  cars  heavy  or  bulky  freight  received  by  rail 
carriers,  carried  at  L.C.L.  ratings  which  cannot  be  handled 
by  regular  station  employees  or  at  stations  where  car¬ 
rier’s  loading  or  unloading  facilities  are  not  sufficient  for 
handling. 
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Section  3 — Shippers  must  observe  carrier’s  rules  regu¬ 
lating  safe  loading  of  freight  and  protection  of  equipment 
Freight  in  closed  cars  must  be  so  loaded  as  to  prevent  any 
contact  with  car  doors  during  transit,  and  weight  of  lading 
must  be  approximately  the  same  on  each  side. 

Section  4 — When  articles  are  loaded  on  open  cars,  small 
detachable  parts  must  be  removed  and  placed  in  barrels 
or  boxes  or  secured  within  the  article.  Barrels  and  boxes 
must  be  encircled  at  ends  with  iron  straps  and  securely 
attached  to  the  article  or  to  floor  of  car.  Such  barrels  or 
boxes  must  be  specified  on  shipping  orders  and  bills  of 
lading.  Fragile  parts  not  detached  must  be  protected. 

Exhibit  No.  21 
Witness:  Netlson 
LC.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Showing  Industries  Using  Privately  Owned  or 
Privately  Operated  Facilities,  Located  within  the  Balti¬ 
more,  Md.,  Port  Terminal  Area,  having  Both  a  Railroad 
Siding  and  a  Deepwater  Pier,  where  Carload  Freight 
May  be  Interchanged  Between  Railroad  Cars  and  Vessels. 

Industries 

American  Agricultural  Chemical  Co . 

American  Oil  Co . 

American  Smelting  and  Refining  Co . 

American  Sugar  Refinery . 

Arcrods  Corporation  . 

Arundel  Corporation . 

Atlas  Pier  and  Terminal  Co . 

Baltimore  Fidelity  Warehouse  Co.  Canton  Warehouse _ 

Baugh  and  Sons  Co . 

Bethlehem-Sparrows  Point  Shipyard,  Inc . 

Bethlehem  Steel  Co . 

Central  Oil  Emulsion  Corp.  of  Delaware . 

Co-Operative  Mills  Inc . 

Consolidated  Gas  Electric  Light  and  Power  Co . 

Continental  Oil  Co . 

Davidson  Chemical  Co . 
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Fertilizer  Mfg.  Co-Operatives,  Inc . 

General  Chemical  Co . 

Maryland  Dry  Dock  Co . 

Maryland  Slag  Co . 

Menhaden  Fish  Products  Co . 

Mexican  Petroleum  Co . 

Municipal  Pier  No.  2,  Pratt  Street . 

Municipal  Pier  No.  4,  Pratt  Street . 

Nelson  Corp . 

Petrol  Corporation . 

Procter  &  Gamble  Co . 

Rheems  Mfg.  Co . 

Richfield  Corporation  of  New  York . 

Rukert  Terminal  Corporation . 

Seaboard  Asphalt  Products . 

Sherwood  Bros . 

Standard  Oil  Co . 

Standard  Slag  Co . 

Struven  and  Co.,  Charles  M . 

Sugar  House  Pier  (Leased  to  Boston  Iron  and  Metal  Co.) . . 

Terminal  Warehouse  Co.,  Bond  Street  Wharf . 

Texas  Co . 

Tide  Water  Associated  Oil  Co . 

United  States  Industrial  Chemical  Co . 

Weyerhaeuser  Timber  Co . 


Exhibit  No.  21 

Witness:  . 

I.C.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Showing  Industries  Using  Privately  Owned  or 
Privately  Operated  Facilities,  Located  within  the  Phila¬ 
delphia,  Pa.,  Port  Terminal  Area,  Having  Both  a  Rail¬ 
road  Siding  and  a  Deepwater  Pier,  Where  Carload 
Freight  May  be  Interchanged  Between  Railroad  Cars 
and  Vessels 

Industry 

American  Oil  Company . 

Ashenfelter,  W.  C.  &  Sons . 

Atlantic  Refining  Company . 
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Barrett  Company . 

Baugh  &  Company . 

Bisbee  Linseed  Company . 

Cities  Service  Oil  Company  (Petty’s  Island,  N.  J.) . 

City  Asphalt  Wharf  . 

Cramp  Shipbuilding  Company . 

DuPont  De  Nemours,  E.  I.  &  Company . 

Foreman  Blades  Lumber  Company . 

Franklin  Sugar  Refining  Company . 

Gulf  Oil  Corporation . 

Kensington  Shipyard  Company . 

Kieckhefer  Container  Company  (Delair,  N.  J.) . 

Liberty  Corporation . 

Malone,  Warson  &  Sons . 

McCahan  Sugar  Refining  Company . 

Motor  Real  Estate  Company  (Phila.  Trans.  Company) . . . 

Northern  Metals  Company . 

Ontario  Land  Company . 

Patterson,  J.  M.  &  Company . 

Pennsylvania  Life  Insurance  (Formerly  Hanson’s  Lum¬ 
ber  Yard)  . . . 

Penna  Salt  Manufacturing  Company  . 

Penna  Sugar  Company  . 

Petrol  Corporation . 

Philadelphia  Coke  Company . 

Philadelphia  Electric  Company . 

Philadelphia  Gas  Works . 

Philadelphia  Transportation  Company . 

Public  Service  Corp.  (Camden  Coke  Plant)  (Camden,  N.  J.) 

Publicker  Commercial  Alcohol  Company . 

Shell  Oil  Company . 

Shoemaker,  M.  L . . 

Smith,  G.  W.  &  Sons . 

Terminal  Warehouse  Company . 

Tidewater  Oil  Sales  Company . 

Union  Paving  Company . 

U.  S.  Gypsum  Company . . .  .  .  .  .  .  .  .  .  . . 

Warner  Company  . . . •  •  • 
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Exhibit  No.  21 

Witness:  . 

LC.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Showing  Industries  Using  Privately  Owned  or 
Privately  Operated  Facilities,  Located  within  the  Various 
Port  Terminal  Areas  Listed  Below,  Having  Both  a  Rail¬ 
road  Siding  and  a  Deepwater  Pier,  where  Carload 
Freight  may  be  Interchanged  Between  Railroad  Cars 


and  Vessels. 

Industries  Location 

Armstrong  Cork  Company  .  Gloucester,  N.  J. 

Baldwin  Locomotive  Works .  Eddystone,  Penn. 

DuPont  De  Nemours,  E.  L  &  Com¬ 
pany  .  Carney’s  Point,  N.  J. 

General  Chemical  Company .  North  Claymont,  Del. 

Texas  Company .  “  “  “ 

Thomas,  I.  P.  Company .  Paulsboro,  N.  J. 

Socony-Vacuum  Oil  Company _  “  “  “ 


Exhibit  No.  21 

Witness:  . 

LC.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Showing  Industries  Using  Privately  Owned  or 
Privately  Operated  Facilities,  Located  within  the  Chester- 
Marcus  Hook,  Pa.,  Port  Terminal  Area,  Having  Both  a 
Railroad  Siding  and  a  Deepwater  Pier,  where  Carload 
Freight  May  be  Interchanged  Between  Railroad  Cars 
and  Vessels. 


Industries 

Philadelphia  Electric  Company  . . . 
Pittsburgh  Ferro  Manganese  Com¬ 
pany  (Delaware  River  Steel  Co.) 

Scott  Paper  Company . 

Sun  Shipbuilding  &  Drydock  Com¬ 
pany  . 

Sinclair  Refining  Company . 

Sun  Oil  Company . 


Location 
Chester,  Pa. 

it  ii 

it  it 

a  a 

Marcus  Hook,  Pa. 

a  a  a 
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Exhibit  No.  21 
Witness:  Hodkinson 
LC.C.  Docket  No.  29117 
Consisting  of  1  Page 

Statement  Showing  Industries  Using  Privately  Owned  or 
Privately  Operated  Facilities,  Located  within  the  Port  of 
Newark  and  Newark,  N.  J.,  Port  Terminal  Areas,  Having 
Both  a  Railroad  Siding  and  a  Deepwater  Pier,  where  Car¬ 
load  Freight  May  be  Interchanged  Between  Railroad 
Cars  and  Vessels. 

Industby 

American  Aviation  Oil  Co . 

American  Lumber  and  Treating  Co . 

Benjamin  Moore  and  Co . 

Callaghan,  J.  P.  (Atlantic  Refining  Co.)  . 

Eagle-Picher  Lead  .Co . 

Federal  Iron  and  Metal  Co . 

Federal  Ship  and  Drydock  Co . 

Furness-Withy  Co . 

Hudson  Oil  Co . 

Lockheed  Overseas  Corporation  . 

Newark  Tidewater  Terminal  . 

Sherwin-Williams  Co . 

Sun  Oil  Co . . . . . 

Swan  Finch  Oil  Co . 

Texas  Co . . 

United  Cork  Co . 

U.  S.  Army  Air  Corps . 

Western  Electric  Co . 

Weyerhaeuser  Co . 
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Docket  No.  29117 
Exhibit  No.  22 
Witness:  Seal 


Export  and  Import  Rates  Between  Chicago- 
ClNCINNATI  AND  NORTH  ATLANTIC  PoRTS-NEW  ORLEANS 


TO 

EXPORT  RATES  FROM 

Chicago 

Cincinnati 

1st 

5th 

Distance 

1st 

5th 

Distance 

New  York 

157 

57 

890 

131 

48 

724 

Philadelphia 

155 

55 

814 

129 

46 

644 

Baltimore 

154 

54 

767 

128 

45 

560 

Norfolk 

154 

54 

914 

128 

45 

657 

New  Orleans 

(A 

154 

54 

921 

128 

45 

835 

(B 

189 

51 

113 

42 

FROM 

IMPORT  RATES  TO 

Chicago 

Cincinnati 

1st 

5th 

Distance 

1st 

5th 

Distance 

New  York 

162 

57 

890 

136 

48 

724 

Philadelphia 

156 

55 

814 

130 

46 

644 

Baltimore 

154 

54 

767 

128 

45 

560 

Norfolk 

154 

54 

914 

128 

45 

657 

New  Orleans 

(A 

154 

54 

921 

128 

45 

835 

(B 

144 

51 

118 

42 

New  Orleans:  Group  A  Rates — Insular  and  other  than  Europe,  Africa 

and  East  Coast  South  America. 

Group  B  Rates — Europe,  Africa  and  East  Coast  South 
America. 


Tariff  authorities:  Agent  B.  T.  Jones,  I.C.C.  No.  3642 
Agent  W.  S.  Curlett,  I.C.C.  No.  574 
Agent  Jos.  Hattendorf,  I.C.C.  Nos.  52  and  70 


Defendant’s  Exhibit  No.  24 
I.C.C.  Docket  No.  29117 
Witness:  W.  W.  Wolford 

•  Subject  to  tariff  of  increased  rates  and  charges  X-148, 
R.  H.  Hoke  L  C.  C.  No.  765. 

L  C.  C.  No.  A-8091.  Cancels  L  C.  C.  No.  A-8079. 

Gen.  Supt.  Transportation  No.  370. 

Cancels  Gen.  Supt.  Transportation  No.  363. 

S.  L.  No.  2952.  Cancels  S.  L.  No.  2915. 

V.  C.  C.  No.  302.  Cancels  V.  C.  C.  No.  295. 

Seaboard  Air  Line  Railway  Company 
L.  R.  Powell,  Jr.,  and  Henry  W.  Anderson,  Receivers 

Freight  Tariff  34-F.  (Cancels  Freight  Tariff  34-E.) 

Rules  and  Charges 
Governing 

Demurrage,  Storage,  Wharfage  and  Handling  on  Traffic 
For  Export,  for  Coastwise  or  for  Pacific  Coast  Movement  ; 
also  on  Coal  and  Coke  for  Trans-shipment  by  Vessel 

also 

Absorption  of  Wharfage  and  Handling  Charge  on  Traffic 
for  Export  and  Coastwise  Movement 

Issued  May  24,  1944.  Effective  June  28,  1944.  (Except 
as  otherwise  provided  herein.) 


*  The  operation  of  these  provisions  as  to  rates  and  charges  published 
in  this  tariff  is  postponed  on  the  effective  dates  of  such  rates  and  charges 
until  July  1,  1944,  and  will  become  operative  July  1,  1944.  The  form  of 
this  publication  is  authorized  by  special  permission  of  the  Interstate 
Commerce  Commission,  No.  15585  of  April  24,  1943,  as  amended. 
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1  Notice 

The  suspension  of  the  operation  of  certain  provisions 
of  Item  50  (Series)  of  I.C.C.  No.  A-8079,  as  provided  on 
page  2  of  Supplement  4  thereto,  is  hereby  cancelled  account 
suspension  of  Interstate  Commerce  Commission  Service 
Order  No.  180  until  August  5,  1944,  by  Amendment  No.  4 
to  Interstate  Commerce  Commission  Service  Order  No.  180, 
reproduced  below. 

1  Amendment  No.  4  to  Service  Order  No.  180 
At  a  session  of  the  Interstate  Commerce  Commission,  Di¬ 
vision  3,  held  at  its  office  in  Washington,  D.  C.,  on  the 

24th  day  of  April,  A.  D.  1944. 

Upon  further  consideration  of  Service  Order  No.  180 
(9  F.  R.  1598-99)  of  February  5,  1944,  as  suspended  and 
amended  (9  F.  R.  1679-80;  9  F.  R.  1827;  9  F.  R.  2095  ;  9 
F.  R.  3747)  and  good  cause  appearing  therefor: 

It  is  ordered ,  That: 

Service  Order  No.  180  (9  F.  R.  1598-99)  of  February  5, 
1944,  49  C.  F.  R.  §95.330,  as  suspended  and  amended  (9 
F.  R.  1679-80;  9  F.  R.  1827;  9  F.  R.  2095;  9  F.  R.  3747)  be, 
and  it  is  hereby,  further  suspended  until  August  5 ,  1944. 
(40  Stat  101,  Sec.  402,  41  Stat  476,  Sec.  4,  54  Stat.  901;  49 
U.  S.  C.  1  (10)-(17)). 

And  it  is  further  orderedf  That  this  order  shall  become 
effective  May  5,  1944;  that  a  copy  of  this  order  and  direc¬ 
tion  shall  be  served  upon  each  State  Railroad  Commission 
and  upon  the  association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  the  railroads  subscribing  to 
the  car  service  and  per  diem  agreement  under  the  terms 
of  that  agreement;  and  that  notice  of  this  order  be  given 
to  the  general  public  by  depositing  a  copy  in  the  office  of 
the  Secretary  of  the  Commission  at  Washington,  D.  C., 
and  by  filing  it  with  the  Director,  Division  of  the  Federal 
Register,  The  National  Archives. 

By  the  Commission,  Division  3. 

(Seal)  W.  P.  Bartel,  Secretary . 

1  Issued  under  authority  of  Amendment  No.  4,  Service  Order  No.  180 
of  the  Interstate  Commerce  Commission,  dated  April  24,  1944. 
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References  Embrace  Changes  by  Supplements. 

Where  reference  is  made  in  this  tariff  to  another  tariff, 
such  reference  will  also  embrace  supplements  to  or  succes¬ 
sive  issues  of  such  other  tariff,  unless  otherwise  specifically 
indicated. 

Item  5.  General  Application. 

The  rules  and  charges  published  herein  are  applicable 
only  to  line  haul  traffic  when  handled : 

1.  On  export  bills  of  lading. 

2.  On  domestic  bills  of  lading  marked  “for  export,* * 
2  “for  coastwise* *  or  “for  Pacific  Coast.** 

3.  On  domestic  bills  of  lading  not  marked  “for  export,** 
2  “for  coastwise**  or  “for  Pacific  Coast**  provided  that 
within  forty-eight  (48)  hours  after  arrival  at  the  port  the 
carrier’s  agent  is  notified  by  the  shipper  or  consignee  that 
such  freight  is  intended  for  export,  coastwise  or  Pacific 
Coast  movement  and  handled  over  wharves  indicated  in 
Item  20. 

Item  10.  Traffic  Originating  Within  Switching  Limits. 

Cars  containing  freight  for  export,  coastwise  or  inter¬ 
coastal  movement,  originating  and  loaded  within  the  switch¬ 
ing  limits  of  the  ports,  will  be  subject  to  demurrage  and 
storage  rules  and  charges  (including  free  time  allowance), 
published  in  Agent  B.  T.  Jones*  Freight  Tariff  No.  4-X, 
I.  C.  C.  No.  3815,  Seaboard  Air  Line  Railway  Tariff  S.  L. 
No.  2905,  Station  Tariff  File  No.  40(a). 

Item  15.  Free  Time. 

Except  as  otherwise  provided  herein,  one  hundred  and 
sixty-eight  (168)  hours  (7  days)  free  time,  exclusive  of 
Sundays  and  legal  holidays,  will  be  allowed  for  unloading 
cars  at  the  ports  named  in  Item  20. 

Computing  Time.  A  notice  of  arrival  must  be  sent  or 
given  to  the  consignee  in  writing,  or  as  otherwise  agreed  to 
by  carrier  and  consignee  upon  arrival  of  shipment  and 
billing  at  the  port. 

2  Except  as  provided  in  Items  60  and  75,  applicable  only  at  Portsmouth, 
Va.  and  Richmond,  Va.  (Richmond  Waterfront  Terminals,  Inc.)  and 
on  Phosphate  Rock  only  at  South  Boca  Grande,  Fla.  and  Tampa,  Fla. 
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Time  will  be  computed  from  the  first  7:00  A.  M.  after 
the  day  on  which  notice  of  arrival  is  sent  or  given  to  the 
consignee. 

3  item  20.  Ports  at  Which  Free  Time  Is  Allowed  Over  Wharves  as  Indicated. 

(To  Docks  or  Wharves  within  switching  limits  of  the 
Ports  named  in  this  Item  not  served  by  the  Seaboard  Air 
Line  Railway,  see  Item  25.) 

Charleston,  S.  C. 

City  Compress  &  Warehouse  Company 
Clyde-Mallory  Line 
Columbus  Street  Terminals 
Concentration  Compress  &  Warehouse  Company 
Cooper  River  Terminals 

Middleton  Compress — Concentration  Compress  &  Ware¬ 
house  Company 

Oakdene  Compress  and  Warehouse  Company 
Port  of  Embarkation 

Port  Utilities  Commission  of  Charleston,  S.  C.  (Union 
Piers) 

Seaboard  Air  Line  Railway  Docks 
Shipyard  River  Terminal  Company 
U.  S.  Ordnance  Depot  (Army) 

Wood  Preserving  Division  (Koppers  Company) 

Fernandina,  Fla. 

*  Municipal  Terminals 

On  export  lumber  and  articles  taking  lumber  rates,  han¬ 
dled  over  private  or  municipal  terminals,  ninety-six  (96) 
hours  (4  days)  free  time  will  be  allowed  for  unloading  cars, 
subject  to  the  conditions  shown  in  Note  1  of  this  Item. 

Georgetown ,  S.  C. 

Wharves  of  the  International  Paper  Co.,  Southern  Kraft 
Division. 


3  Denotes  change  in  wording  which  results  in  neither  increases  nor 
reductions  in  charges. 

4  Subject  to  Note  1  of  this  Item. 
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Jacksonville ,  Fla. 

5  Bull  Steamship  Lines 
5  Commodore’s  Point  Terminal 
5  McGiffin  and  Company 
5  Municipal  Docks  and  Terminals 

5  Seaboard  Air  Line  Bailway  leased  terminal  (Hogan 
Street) 

5  Seaboard  Air  Line  Railway  Pier  4 

On  export  lumber  and  articles  taking  lumber  rates,  han¬ 
dled  over  private  or  municipal  terminals,  other  than  named 
above,  ninety-six  (96)  hours  (4  days)  free  time  will  be 
allowed  for  unloading  cars,  subject  to  the  conditions  shown 
in  Notes  1  and  2  of  this  Item. 

Miami,  Fla. 

6  Canal  Track 

•  Municipal  Docks 

On  export  lumber  and  articles  taking  lumber  rates  han¬ 
dled  over  private  or  municipal  terminals  other  than  named 
above,  ninety-six  (96)  hours  (4  days)  free  time  will  be  al¬ 
lowed  for  unloading  cars,  subject  to  the  conditions  shown 
in  Note  1  of  this  Item. 

Norfolk,  Va. 

Lamberts  Point  Docks,  Inc. 

Lincoln  Tidewater  Terminal 
Norfolk  Tidewater  Terminal 
Southgate  Terminal 

Transport  Trading  and  Terminal  Corp. 

Port  Everglades ,  Fla. 

On  traffic  awaiting  export,  when  held  on  the  tracks  of 
the  Broward  County  Port  Authority  at  Port  Everglades, 
Fla.  or  the  tracks  of  the  Seaboard  Air  Line  Railway  at 
Port  Everglades  Jet,  Fla.  or  Fort  Lauderdale,  Fla. 

Portsmouth,  Va. 

Seaboard  Air  Line  Railway  Docks 
Southern  Railway  Pier  4 


5  Subject  to  Notes  1  and  2  of  this  Item. 
®  Subject  to  Note  1  of  this  Item. 
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Richmond,  Va. 

Richmond  Waterfront  Terminals,  Inc. 

Savannah,  Ga. 

Atlantic  Coast  line  Railroad  Docks  (see  Item  25,  Para¬ 
graph  b) 

Central  of  Georgia  Railway  Docks  (see  Item  25,  Para¬ 
graph  b) 

Seaboard  Air  Line  Railway  Hutchinson  Island  Terminals 
Virginia-Carolina  Chemical  Company 

South  Boca  Grande,  Fla. 

Seaboard  Air  Line  Railway  Docks 

Tampa,  Fla. 

5  Acme  Fast  Freight  Warehouse  No.  1  (12th  and  Wash¬ 
ington  St.) 

5  Blocks  Terminal 
5  Bull  Line 

5  Clyde  Docks  (including  Acme  Fast  Freight  Warehouse 
No.  5) 

5  Gulf  Florida  Terminal 
5  Knight  and  Wall  Docks 

5Lykes  Brothers’  Steamship  Company  (foot  of  Morgan 
St.) 

5  Municipal  Terminals 
5  Seddon  Island 

5  Tampa  Import  &  Export  Company 
5  Tampa  Marine  Company 
5  Tampa  Stevedoring  Company 
5  W.  L.  Dantzler 

On  export  lumber  and  articles  taking  lumber  rates  han¬ 
dled  over  private  or  municipal  terminals  other  than  named 
above,  ninety-six  (96)  hours  (4  days)  free  time  will  be 
allowed  for  unloading  cars,  subject  to  the  conditions  shown 
in  Notes  1  and  2  of  this  Item. 

Wilmington,  N.  C. 

Seaboard  Air  Line  Railway  Docks 
Wilmington  Terminal  Warehouse  Company 


s  Subject  to  Notes  1  and  2  of  this  Item. 


(The  following  Notes  are  applicable  only  where  specific 
reference  is  made  thereto.) 

Note  L — When  cars  loaded  with  export  lumber  (or 
articles  taking  lumber  rates)  are  delivered  at  private  or 
municipal  terminals  the  demurrage  rules,  regulations  and 
charges  applicable  on  domestic  traffic  as  published  in  Agent 
B.  T.  Jones  Freight  Tariff  No.  4-X,  I.  C.  C.  No.  3615,  Sea¬ 
board  Air  Line  Bailwav  Tariff  S.  L.  No.  2905,  Station  Tariff 
File  No.  40(a),  will  be  applied  and  upon  receipt  of  affidavit 
in  form  satisfactory  to  the  Railway,  from  the  owner  of  the 
lumber  (or  articles  taking  lumber  rates)  or  from  the  opera¬ 
tor  of  the  terminal,  that  lumber  (or  articles  taking  lumber 
rates)  delivered  to  the  terminal  in  certain  specific  cars 
(number  of  series  to  be  shown),  has  been  exported,  refunds 
will  be  made  on  basis  of  an  allowance  of  ninety-six  (96) 
hours  (4  days),  or  one  hundred  and  sixty-eight  (168)  hours 
(7  days),  free  time,  as  the  case  may  be;  provided  that  such 
inspection  by  the  Railway’s  representatives  as  the  Railway 
may  deem  necessary  be  permitted  by  the  parties  operating 
the  terminals. 

Note  2. — At  Jacksonville,  Fla.,  and  Tampa,  Fla.,  on 
carload  shipments  of  lumber  consigned  to  the  United  States 
Government  or  to  the  British  Ministry  of  War  Transport 
or  its  authorized  agent,  the  free  time  allowance  will  be  as 
provided  above  and  after  expiration  of  such  free  time 
demurrage  charges  shall  initially  be  assessed  in  accordance 
with  Item  50  of  this  tariff.  Such  charges  shall  be  applied  in 
final  settlement  only  when  the  terminal  owner  or  operator 
shall  within  period  of  one  year  from  date  of  arrival  of  cars 
at  Port  furnish  affidavit  in  form  satisfactory  to  Railroad 
that  the  lumber  delivered  the  terminal  in  certain  specific 
cars  (number  and  series  to  be  shown)  has  been  exported. 

Item  25.  Delivery  to  Veeael  Through  Switching  Line. 

(a)  The  provisions  of  Item  15  do  not  apply  to  cars  re¬ 
ceived  from  connections  in  switch  movement  On  such  cars 
the  forty-eight  (48)  hour  rule  as  published  in  Agent  B.  T. 
Jones  Freight  Tariff  No.  4-X,  I.  C.  C.  No.  3815,  Seaboard 
Air  Line  Railway  Tariff  S.  L.  No.  2905,  Station  Tariff  File 
No.  40(a),  will  apply. 


558 


(b)  When  delivery  to  vessel  is  made  through  a  switch¬ 
ing  line,  the  total  free  time  on  the  rails  of  the  road  haul 
carrier  and  the  switching  carrier  shall  not  exceed  the  free 
time  allowance  authorized  in  Item  15. 

Item.  30.  Cars  Containing  Export,  Coastwise  and  Pacific  Coast  Freight 

and  Otherwise  Disposed  of. 

Cars  containing  freight  for  coastwise  or  export  move¬ 
ment  or  for  movement  to  the  Pacific  Coast  under  the  pro¬ 
visions  of  Item  5,  and  otherwise  disposed  of,  will  be  subject 
to  demurrage  rules  and  charges  as  published  in  Agent  B.  T. 
Jones  Freight  Tariff  No.  4-X,  I.C.C.  No.  3815,  Seaboard 
Air  Line  Railway  Tariff  S.  L.  No.  2905,  Station  Tariff  File 
No.  40(a). 

Item  36.  Storage  After  Free  Time. 

The  railway  reserves  the  right  to  unload  cars  and  store 
the  lading  at  the  expense  of  the  owner  at  such  time  as  it 
may  deem  proper,  after  the  expiration  of  the  free  time 
allowed,  subject  to  storage  charges  and  other  charges  as 
per  lawful  tariffs. 

Item.  40.  Cars  Loaded  with  Explosives. 

The  provisions  of  Item  15  will  not  apply  to  cars  loaded 
with  explosives  and  other  dangerous  articles  (see  Note  1  of 
this  Item),  such  cars  will  be  subject  to  demurrage  and  stor¬ 
age  rules  and  charges  published  in  Agent  B.  T.  Jones 
Freight  Tariff  No.  4-X,  I.C.C.  No.  3815,  Seaboard  Air  Line 
Railway  Tariff  S.  L.  No.  2905,  Station  Tariff  File  No.  40(a). 

Note  1. — This  restriction  will  not  apply  on  petroleum 
oil  and  its  products,  benzol,  casinghead  gasoline,  liquefied 
petroleum  gas,  toluol  and  xylol,  carload. 

Item  46.  Free  Time  Allowance  on  Export  Traffic,  Also  on  Traffic  for  the 

Pacific  Coast,  Less  Carload.  (See  Note  1  of  this  Item.) 

Seven  (7)  days  free  time,  exclusive  of  Sundays  and  legal 
holidays  will  be  allowed  at  the  ports  of  Charleston,  S.  C., 
Femandina,  Fla.,  Jacksonville,  Fla.,  Miami,  Fla.,  Port  Ever¬ 
glades,  Fla.,  Portsmouth,  Va.,  Richmond,  Va.  (Richmond 
WTaterfront  Terminals,  Inc.,  only),  Savannah,  Ga.,  South 
Boca  Grande,  Fla.,  Tampa,  Fla.  and  Wilmington,  N.  C.,  on 
less  carload  freight  consigned  in  shipping  order  and  bill 
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of  lading  for  trans-shipment  to  vessels  for  export  move¬ 
ment,  including  movement  to  Pacific  Coast,  or  which  are 
ordered  for  export  movement,  including  movement  to  Pa¬ 
cific  Coast  within  forty-eight  hours  after  arrival  of  ship¬ 
ment  at  port. 

Computing  Time.  A  notice  of  arrival  must  be  sent  or  giv¬ 
en  to  the  consignee  in  writing,  or  as  otherwise  agreed  to  by 
carrier  and  consignee  upon  arrival  of  shipment  and  billing 
at  the  port. 

Time  will  be  computed  from  the  first  7 :00  A.  M.  after  the 
day  on  which  notive  of  arrival  is  sent  or  given  to  the  con¬ 
signee. 

Note  1. — Not  applicable  on  explosives  and  other  danger¬ 
ous  articles  as  defined  in  Agent  H.  A.  Campbell’s  Freight 
Tariff  No.  4,  I.  C.  C.  No.  4,  Seaboard  Air  Line  Railway 
Tariff  N.  W.  No.  1835,  Station  Tariff  File  No.  41(b)E. 

Item  50.  Demurrage  Charges. 

After  the  expiration  of  free  time  allowed,  a  charge  of  110 
cents  per  car  per  day,  or  a  fraction  of  a  day,  will  be  made 
until  time  the  car  is  released  or  until  vessel  begins  to  re¬ 
ceive  cargo  at  the  first  berth  served.  (See  Exceptions  below.) 

Exceptions: 

(a)  Cars  containing  scrap  iron  or  scrap  steel  will,  after 
the  expiration  of  free  time,  be  subject  to  demurrage  charges 
until  unloaded  and  released  to  carrier. 

(b)  Cars  containing  coal  and  coke  will  be  subject  to  the 
rules,  regulations  and  charges  specified  in  Item  55. 

Item  55.  Demurrage  Rules,  Regulations  and  Charges  Governing  Cars  Con¬ 
taining  Anthracite  Coal,  Bituminous  Coal  or  Coke,  for  Trans-shipment 

by  Vessel  at  Charleston,  S.  C.,  Femandina,  Fla.,  Jacksonville,  Fla.,  Miami, 

Fla.,  Port  Everglades,  Fla.,  Savannah,  Ga.,  Tampa,  Fla.,  and  Wilmington, 

N.  C. 

Rule  1. — Cars  Subject  to  Rules 

Cars  containing  anthracite  coal,  bituminous  coal  or  coke, 
for  trans-shipment  direct  to  vessels,  either  cargo  or  fuel 
supply,  or  to  be  stored  for  shipment  by  vessel  when  held 
by  consignors  or  consignees  for  unloading,  forwarding  di¬ 
rections,  or  for  any  other  purpose,  are  subject  to  these 
rules,  except — 
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(a)  Cars  reconsigned  or  re-shipped  for  rail  delivery  to 
another  rail  destination  will  be  subject  to  the  National  Car 
Demurrage  Rules  and  charges  as  published  in  Agent  B.  T. 
Jones  Freight  Tariff  No.  4-X,  I.  C.  C.  No.  3815,  Seaboard 
Air  Line  Railway  Tariff  S.  L.  No.  2905,  from  arrival. 

Rule  2. — Free  Time  Allowed. 

An  average  of  five  (5)  days  per  car  free  time  will  be 
allowed,  except  on  coke  for  export  on  which  an  average  of 
ten  (10)  days  per  car  free  time  will  be  allowed. 

Rule  3. — Computing  Time. 

(a)  A  notice  of  arrival  must  be  sent  or  given  to  the  con¬ 
signee  in  writing,  or  as  otherwise  agreed  to  by  carrier  and 
consignee  upon  arrival  of  cars  and  billing  at  above  points. 

Time  will  be  computed  from  the  first  7 :00  A.  M.  after  the 
day  on  which  notice  of  arrival  is  sent  or  given  to  the  con¬ 
signee  (see  Note  1  of  this  Item). 

Note  1. — In  computing  free  time  Sundays  and  legal  holi¬ 
days  (National,  State  and  Municipal),  but  not  half  holidays, 
will  be  excluded ;  when  a  legal  holiday  falls  on  Sunday,  the 
following  Monday  will  be  excluded. 

(b)  A  car  shall  be  considered  as  released: 

(1)  At  the  time  vessel  registers  for  the  cargo  or  fuel 
supply  of  which  the  coal  or  coke  dumped  into  such  vessels 
is  a  part,  except  that  when  cars  are  unloaded  before  the 
vessel  registers,  such  cars  shall  be  released  when  unloaded. 

(2)  The  date  shipments  are  transferred  by  written  order 
and  acceptance  to  another  party  shall  be  considered  the 
date  of  release  of  the  car  for  the  account  of  the  original 
consignee  and  the  detention  shall  follow  the  car  and  be 
charged  in  the  account  of  the  new  consignee. 

(3)  Any  part  of  a  day  will  be  computed  as  one  day. 

Rule  4. — Demurrage  Charges. 

Settlement  shall  be  made  on  basis  of  the  detention  to  all 
cars  released  during  each  month.  The  date  of  arrival  notice 
shall  be  subtracted  from  the  date  of  release.  From  the  total 
days  detention  to  all  cars  thus  obtained  under  Rule  3  deduct 
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five  (5)  days  free  time  allowance  for  each  car,  except  on  cars 
containing  coke,  for  export,  deduct  ten  (10)  days  free  time 
allowance  for  each  car;  the  remainder,  if  any,  will  be  the 
number  of  days  to  be  charged  at  the  rate  of  $2.20  per  car 
per  day.  Excess  credit  days  of  any  month  cannot  be  de¬ 
ducted  from  excess  debit  days  of  another  month. 

Item  60.  Wharfage  and  TTandHwg  Charges  at  Charleston,  S.  C.,  Fernandlna, 

Fla^  Jacksonville,  Flsu,  Norfolk,  Va*,  Portsmouth,  Va.,  Richmond,  Va. 

(Richmond  Waterfront  Terminals,  Inc,  only),  arid  Savannah,  Ga.  on 

Coastwise  Traffic. 

(a)  In  the  absence  of  through  rates,  or  specific  rates  on 
coastwise  traffic  moving  via  the  Seaboard  Air  Line  Railway 
to  Charleston,  S.  C.,  Femandina,  Fla.,  Jacksonville,  Fla., 
Norfolk,  Va.,  Portsmouth,  Va.,  and  Savannah,  Ga.  The  In¬ 
land  Domstic  Rates  (see  Exceptions  below)  will  apply  to 
shipside  (see  Notes  1  and  2  of  this  Item)  when  originating 
at  points  in  the  following  States : 

Arizona,  Arkansas,  California,  Colorado,  Idaho,  Illinois, 
Indiana,  Iowa,  Kansas,  Louisiana  (west  of  Mississippi 
River),  Michigan,  Minnesota,  Missouri,  Montana,  Nebraska, 
Nevada,  New  Mexico,  North  Dakota,  Ohio,  Oklahoma,  Ore¬ 
gon,  Pennsylvania,  South  Dakota,  Texas,  Utah,  Washing¬ 
ton,  West  Virginia,  Wisconsin,  Wyoming;  also:  Ashland, 
Ky. ;  Catlettsburg,  Ky. ;  Covington,  Ky. ;  Fort  Thomas,  Ky. ; 
Henderson,  Ky.;  Louisville,  Ky.;  Ludlow,  Ky.;  Maysville, 
Ky.;  Memphis,  Tenn.;  Newport,  Ky.;  Owensboro,  Ky.; 
Paducah,  Ky. 

(b)  Except  as  provided  in  Paragraph  (a),  where  rates 
are  not  applicable  to  shipside  wharfage  and  handling 
charges  published  in  Agent  R.  H.  Hoke  L  C.  C.  No.  834, 
Port  Charges  Tariff  326-G,  Seaboard  Air  Line  Railway 
Tariff  S.  L.  No.  2869,  Station  Tariff  File  No.  40(a),  will  be 
added  to  cover  delivery  to  shipside  at  Charleston,  S.  C., 
Fernandina,  Fla.,  Jacksonville,  Fla.,  Norfolk,  Va.,  Ports¬ 
mouth,  Va.,  Richmond,  Va.  (Richmond  Waterfront  Termi¬ 
nals,  Inc.,  only ),  and  Savannah,  Ga. 

(c)  Under  the  application  of  shipside  rates,  rail  lines  will 
make  no  allowance  or  payment  for  transferring  freight  di¬ 
rectly  between  ships  and  open  top  cars  by  ship’s  tackle, 
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ship’s  stevedore  or  ship’s  contract  labor,  alone  or  in  con¬ 
junction  with  mechanical  or  other  facilities. 

Note  1. — Provisions  of  Paragraph  (a)  only  apply  when 
the  haul  from  the  points  embraced  within  the  territory  out¬ 
lined  in  Paragraph  (a)  to  Charlestone,  S.  C.,  Femandina, 
Fla.,  Jacksonville,  Fla.,  Norfolk,  Va.,  Portsmouth,  Va.,  and 
Savannah,  Ga.,  is  via  the  Seaboard  Air  Line  Railway,  as 
port  destination  carrier. 

Note  2. — The  provisions  of  this  Item  will  not  apply  on 
cotton  and  cotton  linters,  lumber  and  articles  taking  same 
rates  or  arbitraries  higher. 

Item  65.  Wharfage  and  Handling  Charges  on  Export  Traffic  at  Jacksonville, 

Fla.,  Charleston,  S.  C.,  Savannah,  Ga.  and  Wilmington,  N.  C.  (See  Notes 

1  and  2  of  this  Item.) 

(a)  In  the  absence  of  specific  export  rates  via  this  rail¬ 
road  to  Jacksonville,  Fla.,  Charleston,  S.  C.,  Savannah,  Ga. 
and  Wilmington,  N.  C.,  the  domestic  rates  to  the  ports  named 
will  apply  to  shipside  and  include  the  cost  of  making  such 
delivery  on  exports  to  all  foreign  countries  (except  Canada), 
including  Cuba,  Philippine  Islands,  Porto  Rico,  the  Ha- 
waiian  Islands  and  Canal  Zone  of  Panama,  from  the  fol¬ 
lowing  States  and  points: 

Arizona,  Arkansas,  California,  Colorado,  Idaho,  Illinois, 
Indiana,  Iowa,  Kansas,  Louisiana  (west  of  the  Mississippi 
River),  Michigan,  Minnesota,  Missouri,  Montana,  Nebraska, 
Nevada,  New  Mexico,  New  York,  North  Dakota,  Ohio,  Okla¬ 
homa,  Oregon,  Pennsylvania,  South  Dakota,  Texas,  Utah, 
Washington,  West  Virginia,  Wisconsin,  Wyoming,  Canada 
(Provinces  of  Ontario  and  Quebec,  only );  also:  Ashland, 
Ky. ;  Catlettsburg,  Ky. ;  Covington,  Ky. ;  Fort  Thomas,  Ky. ; 
Henderson,  Ky.;  Louisville,  Ky.;  Ludlow,  Ky.;  Maysville, 
Ky. ;  7  Memphis,  Tenn. ;  Newport,  Ky. ;  Owensboro,  Ky. ; 
Paducah,  Ky. 

(b)  Except  as  provided  in  paragraph  (a),  where  rates 
are  not  applicable  to  shipside,  wharfage  and  handling 
charges  shown  in  Agent  R.  H.  Hoke  I.  C.  C.  No.  834,  Port 
Charges  Tariff  326 -G,  Seaboard  Air  Line  Railway  Tariff 


7  Applies  only  on  rice  and  rice  products. 
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S.  L.  No.  2869,  Station  Tariff  File  No.  40(a),  will  be  added 
to  make  shipside  delivery. 

(c)  Under  the  application  of  shipside  rates,  rail  lines  will 
make  no  allowance  or  payment  for  transferring  freight 
directly  between  ships  and  open  top  cars  by  ship’s  tackle, 
ship’s  stevedore  or  ship’s  contract  labor,  alone  or  in  con¬ 
junction  with  mechanical  or  other  facilities. 

Note  1. — The  provisions  of  this  Item  will  not  apply  on 
cotton  and  cotton  linters,  lumber  and  articles  taking  the 
same  rates  or  arbitraries  higher. 

Note  2. — Provisions  of  Paragraph  (a)  only  apply  when 
the  haul  from  the  points  embraced  within  the  territory  out¬ 
lined  in  Paragraph  (a)  to  Jacksonville,  Fla.,  Charleston, 
S.  C.,  Savannah,  Ga.  and  Wilmington,  N.  C.,  is  via  the 
Seaboard  Air  Line  Railway  as  port  destination  carrier. 

Item  70.  Export  Freight  Requiring  More  Than  One  Delivery. 

Section  A. 

(Expires  with  August  31, 1944,  unless  sooner  cancelled, 
changed  or  extended.) 

Freight  moving  under  carload  shipside  rates  is  entitled 
to  and  will  receive  only  one  (1)  delivery  or  placement.  The 
owner  or  his  agent  must  order  the  entire  carload  at  one  (1) 
time  for  delivery  on  one  (1)  day  to  one  (1)  place. 

Section  B. 

(Effective  September  1,  1944,  unless  sooner  cancelled, 
changed  or  postponed.) 

Except  as  otherwise  specifically  provided  herein  or  in 
tariffs  under  which  the  traffic  moves  lawfully  on  file  with  the 
Interstate  Commerce  Commission,  freight  moving  under 
carload  shipside  rates  (see  Note  1  of  this  Item)  is  entitled 
to,  and  upon  request  will  receive,  not  more  than  three  (3), 
shipside  deliveries  at  the  port  of  exit,  in  such  quantities 
as  shipper,  consignee  or  their  agents  may  direct. 

A  number  of  individual  consignments,  which  under  this 
rule  may  be  delivered  by  the  inbound  carrier  to  one  (1) 
dock  or  wharf  at  one  (1)  time  will  be  considered  as  one  (1) 
shipside  delivery. 


564 


Additional  shipside  deliveries  of  part  of  the  same  car¬ 
load  will  be  made  at  a  charge  of  three  and  three-quarters 
(3%)  cents  per  hundred  pounds,  subject  to  a  minimum 
charge  of  fifty-five  (55)  cents  per  each  additional  delivery. 
These  charges  are  in  addition  to,  and  are  not  included  in, 
line-haul  rates. 

When  two  (2)  or  more  carloads  are  loaded  in  one  (1)  car, 
this  rule  will  apply  separately  to  each  carload  shipment 
included  in  such  car. 

Exception — The  above  will  not  apply  on  shipments  in 
tank  cars  or  on  lumber  and  articles  taking  lumber  rates. 

Note  L — Includes  freight  moving  on  domestic  rate  re¬ 
ferred  to  in  Item  65. 

Item  75.  Rules  Governing  Constructive  Placement  of  Cars  for  Coastwise, 

Intercoastal  and  Export  Movements  at  the  Ports  of  Charleston,  S.  C., 

Femandlna,  Fla^  Georgetown,  S.  C.,  Jacksonville,  Flau,  Miami,  Fla.,  Port 

Everglades,  Fla^  Portsmouth,  Va^  Richmond,  Va.  (Richmond  Waterfront 

Terminals,  Inc„  only).  Savannah,  Gjl,  Tampa,  Fla.  and  Wilmington,  N,  C. 

(See  Note  1  of  this  Item.) 

When  delivery  of  a  car  cannot  be  made  on  account  of  the 
inability  of  the  consignee,  exporter  or  steamship  line  to 
receive  it,  or  because  of  any  other  conditions  attributable 
to  the  consignee,  exporter  or  steamship  line,  such  car  will 
be  held  at  destination,  or  if  it  cannot  reasonably  be  accom¬ 
modated  there,  at  the  nearest  available  point,  and  written 
notice  stating  the  point  at  which  car  is  held  and  that  this 
railroad  is  unable  to  deliver,  will  be  sent  or  given  the  con¬ 
signee  within  twenty-four  hours  after  arrival  at  destination 
or  point  where  held.  The  time  of  movement  between  the 
point  where  held  and  destination  and  any  other  time  for 
which  the  railroad  is  responsible  will  not  be  computed 
against  the  consignee.  The  same  rules  and  charges  will 
apply  as  if  held  at  port  of  trans-shipment 

Note  1. — This  rule  will  apply  on  all  commodities  except 
coal  and  coke  (the  direct  product  of  coal). 
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Reproduction  of  Uniform  or  Standard  Form  of  Agree¬ 
ment  Entered  Into  Between  the  Seaboard  Ry.  and 
Such  Terminal  Operators  as  It  May  Elect  to  Author¬ 
ize  to  Perform  the  Terminal  Services  Railroad  Obli¬ 
gates  Itself  to  Perform  Under  Rates  Given  Shipside 
Application. 

This  Agreement  Made  This - Day  of - , 

between - ,  a  corporation  organized 

and  existing  under  the  laws  of - ,  party 

of  the  first  part,  hereinafter  referred  to  as  the  Terminal, 

and  severally  and  not  jointly, - , 

L.  R.  Powell,  Jr.  and  Henry  W.  Anderson,  Receivers  of 

Seaboard  Air  Line  Railway  Company - 

parties  of  the  second  part,  each  acting  for  itself  and  not 
jointly,  hereinafter  referred  to  as  the  Carriers : 

Whereas,  The  Terminal  operates  public  wharves  and 

warehouses  located  on - Street  in  the  City  of 

Norfolk,  Virginia, 

And  Whereas,  The  Terminal  is  willing  and  desirous  of 

permitting  the  use  of - said 

piers  and  their  appurtenances,  as  shown  by - 

blueprint  attached  hereto  and  made  a  part  hereof,  as  a 
terminal  for  the  use  of  said  Carriers,  and  to  perform  serv¬ 
ices  for  the  said  Carriers,  as  hereinafter  set  forth : 

And  Whereas,  The  parties  to  this  agreement  desire  to 
cooperate  with  each  other  in  order  that  the  aforesaid  facil¬ 
ities  of  the  Terminal  may  be  made  available  to  the  fullest 
extent  for  the  development  of  rail-water-borne  traffic,  may 
contribute  to  the  upbuilding  of  the  business  of  the  respec¬ 
tive  companies  parties  to  this  agreement  and  to  the  busi¬ 
ness  of  the  Port  of  Norfolk. 

And  Whereas,  To  this  end  the  parties  hereto  desire  to 
enter  into  an  agreement  with  respect  to  the  handling  and 
storage  of  merchandise  of  all  kinds  at  the  said  Terminal; 

Now  Therefore,  This  agreement  witnesseth  that  in  con¬ 
sideration  of  the  premises  and  of  the  covenants  and  agree- 
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ments  on  the  part  of  each  party  hereto  to  be  observed,  kept 
and  performed,  it  is  hereby  mutually  covenanted,  stipulated 
and  agreed  by  and  between  the  parties  hereto  as  follows: 

(1)  That  as  to  export,  import,  intercoastal  and  coast¬ 
wise  freight  traffic  (other  than  traffic  moving  on  joint 
through  rates  via  regular  coastwise  lines  operating  to  and 
from  North  Atlantic  Ports),  interchanged  with  watercraft 
over  the  piers  and/or  wharves  within  the  area  outlined  in 
red  on  the  attached  blueprint,  in  carload  lots,  also  in  less 
than  carload  lots,  the  Carriers  shall  and  will  take  and  de¬ 
liver  the  same  over  their  lines  at  the  same  basis  of  rates  as 
applies  to  and  from  their  Norfolk  stations  immediately  ad¬ 
jacent  thereto,  as  contained  in  Carriers’  published  tariffs, 
and  in  the  same  manner  and  with  the  same  promptness  that 
they  deliver  and  receive  like  traffic  at  any  other  terminal 
point  controlled  by  them  in  the  City  of  Norfolk.  Nothing 
in  this  paragraph  shall  be  construed  to  require  the  absorp¬ 
tion  of  any  terminal  charges  contrary  to  the  provisions  of 
paragraph  (3)  hereof. 

(2)  That  on  export,  import,  intercoastal  and  coastwise 
freight  traffic  (other  than  traffic  moving  on  joint  through 
rates  via  regular  coastwise  lines  operating  to  and  from 
North  Atlantic  ports)  in  carload  lots,  also  in  less  than  car¬ 
load  lots,  handled  by  lighter  or  car-float  to  or  from  the 
piers  and  warehouses  of  the  Terminal,  the  Carriers  will 
make  no  charge  for  lighterage  service  or  floating  service, 
provided  the  origin  or  destination  and  route  of  such  traffic 
be  such  as  will  afford  the  Carriers  a  line-haul  beyond  the 
Norfolk  switching  district. 

(3)  That  on  export,  import,  intercoastal  and  coastwise 
freight  traffic  (other  than  traffic  moving  on  joint  through 
rates  via  regular  coastwise  lines  operating  to  and  from 
North  Atlantic  ports)  in  carload  lots,  also  in  less  than  car¬ 
load  lots,  handled  for  account  of  the  Carriers  by  the  Ter¬ 
minal  where  the  tariffs  of  the  Carriers  provide  that  rates 
to  or  from  their  own  terminals  at  Pinners  Point,  Ports¬ 
mouth,  or  Berkeley,  Virginia  as  their  respective  interests 
may  appear,  include  wharfage  and/or  handling  charges 
and/or  where  the  tariffs  of  the  Carriers  provide  that  wharf¬ 
age  and/or  handling  charges  at  their  own  terminals  at  Pin- 
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ners  Point,  Portsmouth  or  Berkeley,  Virginia,  as  their  re¬ 
spective  interests  may  appear,  shall  be  absorbed  in  the 
freight  rates  to  and/or  from  Norfolk,  the  Carriers  will  on 
traffic  competitive  with  other  Norfolk  carriers  absorb 
wharfage  and/or  handling  charges  at  the  piers  and  ware¬ 
houses  of  the  said  Terminal  in  the  same  manner  and  to  the 
same  extent  that  they  absorb  at  their  own  terminals  at  Pin¬ 
ners  Point,  Portsmouth  or  Berkeley,  Virginia,  as  their  re¬ 
spective  interests  may  appear,  such  absorption,  however, 
for  wharfage  charges  not  to  exceed  one  (1)  cent  per  100 
pounds,  and  for  handling  charges  not  to  exceed  three  (3) 
cents  per  100  pounds,  or  sixty  (60)  cents  per  ton,  net  or 
gross,  as  rated,  and  that  no  handling  charge  will  be  ab¬ 
sorbed  on  freight  in  open  top  cars,  grain  in  bulk  or  freight 
in  tank  cars,  and  that  the  provisions  in  regard  to  absorbing 
the  charges  shall  not  apply  to  traffic  that  is  the  property  of 
the  Terminal.  On  traffic  not  competitive  with  other  Norfolk 
carriers,  these  absorptions  of  the  Carriers  are  not  to  ex¬ 
ceed  the  amounts  absorbed  at  their  own  terminals. 

The  absorption  of  all  wrharfage  and  handling  charges  by 
the  Carriers  shall  be  on  basis  of  actual  weight  handled  by 
the  Terminal,  except  that  on  less  than  carload  shipments 
the  minimum  wharfage  and  handling  charges  as  published 
in  governing  tariffs  will  be  allowed  the  Terminal. 

(4)  That  where  the  Carriers’  tariffs  do  not  provide  that 
wharfage  and/ or  handling  charges  shall  be  absorbed  in  the 
freight  rate,  the  Carriers  shall  publish  in  their  tariffs  the 
same  added  wharfage  and/ or  handling  charges  to  apply  on 
traffic  moving  over  the  piers  and  warehouses  of  the  Termi¬ 
nal  as  are  effective  at  the  Carriers’  own  terminals  at  Pin¬ 
ners  Point,  Portsmouth  and  Berkeley,  Virginia,  as  their  re¬ 
spective  interests  may  appear.  Such  added  wharfage  and/ or 
handling  charges  shall  accrue  to  the  Terminal  to  the  extent 
that  such  allowances  are  provided  for  in  Carriers’  legally 
published  tariffs  and  shall  be  calculated  on  basis  of  actual 
weight  handled  by  the  Terminal,  except  that  on  less  than 
carload  shipments  the  minimum  wharfage  and  handling 
charges  as  published  in  governing  tariffs  will  be  allowed 
to  the  Terminal. 
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(5)  The  Terminal  will  permit  the  Carriers  to  use  the 

portions  of  the  premises  outlined - on  said  blueprint 

hereto  attached  and  heretofore  made  a  part  hereof,  as 
terminals  for  the  use  of  the  Carriers,  and  will  perform 
services  for  the  Carriers  as  hereinafter  set  forth. 

(6)  The  Terminal  agrees  to  make  every  reasonable  ef¬ 
fort  to  load  and  unload  cars  or  lighters  promptly  and  to 
reduce  car  and  lighter  delay  to  a  minimum. 

(7)  The  Terminal  shall  provide  the  necessary  organiza¬ 
tion  and  employees  to  perform  the  labor  of  loading  and 
unloading  cars  of  lighters  and  to  check  freight  from  or  to 
the  Terminal. 

(8)  The  Terminal  shall  where  requested  by  the  Carriers 
be  responsible  to  them  for  collection  of  freight  charges  as 
per  freight  bills  rendered  by  the  Carriers  and  any  other 
charges  lawfully  assessed  against  the  property  trans¬ 
ported  ;  and  shall  comply  with  the  laws  with  regard  to  col¬ 
lection  of  such  charges  by  common  carriers  and  with  lawful 
orders  of  Government  authorities  of  competent  jurisdiction 
affecting  such  collection  by  common  carriers. 

(9)  The  charges  collected  by  the  Terminal  and  due  to 
the  Carriers  shall  be  paid  by  the  Terminal  to  the  Carriers 
in  accordance  with  the  rules  and  regulations  prescribed  by 
proper  officers  of  the  respective  Carriers. 

(10)  The  Terminal  agrees  to  be  responsible  to  the  Car¬ 
riers  for  any  improper  delivery  of  goods  entrusted  to  its 
possession  under  the  terms  of  this  contract. 

(11)  That  on  all  freight  delivered  to  the  Terminal  by 
the  Carriers,  the  Terminal  agrees  to  assume  the  duties  and 
obligations  imposed  by  law  upon  a  delivering  carrier 
and/or  as  defined  in  rules  of  The  Association  of  American 
Railroads  (Freight  Claim  Division),  upon  a  terminal  car¬ 
rier.  It  is  understood  that  deliveries  shall  have  been  made 
when  cars,  car-floats  or  lighters  have  had  their  first  place¬ 
ment  at  the  wharf  adjacent  to  the  piers  and/or  warehouses 
of  the  Terminal. 


569 


(12)  That  on  all  freight  to  be  delivered  to  the  Carriers 
by  the  Terminal,  the  Terminal  will  be  responsible  until 
such  freight  is  in  proper  shipping  condition  and  is  loaded 
into  the  cars  or  lighters  and  bill-of -lading  and  shipping  or¬ 
der  come  into  the  possession  of  the  Carriers.  That  in  the 
adjustment  of  claims  on  such  freight  the  Terminal  will 
assume  the  duties  and  obligations  imposed  by  law  upon  a 
forwarding  carrier  and/or  as  defined  in  the  rules  of  The 
Association  of  American  Railroads  (Freight  Claim  Divi¬ 
sion)  upon  an  initial  carrier. 

(13)  The  Terminal  will  indemnify  the  Carriers  and  save 
them  harmless  to  the  extent  of  their  common  carrier  or 
warehouseman's  liability,  as  the  case  may  be,  in  the  event 
of  any  claims  for  loss  or  damage  to  freight  in  the  Termi¬ 
nal's  possession,  as  per  the  preceding  covenants,  Nos.  11 
and  12,  including  loss  or  damage  by  fire. 

(14)  And  the  Terminal,  when  acting  as  agent  of  the 
Carriers  will  make  no  charge  against  the  owners  of  freight 
or  any  other  persons  for  the  storage  thereof,  or  for  other 
services  rendered  by  the  Terminal  in  connection  therewith 
during  the  period  of  free  time  established  by  the  duly  pub¬ 
lished  tariffs  of  the  Carriers  for  whose  account  the  freight 
is  handled.  It  is  understood  that  such  free  time  shall  be 
computed  in  accordance  with  the  rules  of  the  published 
tariffs,  whether  the  traffic  is  held  in  cars  or  on  lighters  or 
on  the  premises  of  the  Terminal. 

(15)  That  with  respect  to  export,  import,  intercoastal 
and  coastwise  freight  handled  for  account  of  or  on  the 
premises  used  by  the  Carriers,  the  Terminal  shall  make 
the  same  charges  for  any  services  in  connection  therewith 
as  is  contemporaneously  maintained  by  the  Carriers  in 
their  published  tariffs  for  similar  services  at  their  own 
terminals  in  Norfolk,  Pinners  Point,  Portsmouth  or  Berke¬ 
ley,  as  their  respective  interests  may  appear,  which  shall 
include  the  collection  of  the  same  charges  for  storage  after 
expiration  of  the  free  time  as  contained  in  published  tariffs 
of  the  Carriers  and  which  storage  charges  shall  accrue  to 
the  Terminal,  except  that  this  is  not  intended  to  apply  to 
freight  which  may  be  on  long-time  storage. 
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(16)  The  Terminal  agrees  that  when  freight  is  unloaded 
in  the  portion  of  the  premises  of  the  Terminal  used  for 
railroad  terminal  purposes  and  subsequently  is  moved  from 
said  portion  to  another  portion  of  the  premises,  or  moved 
from  such  other  portion  of  the  portion  used  for  railroad 
terminal  purposes,  as  described  in  the  attached  blueprint, 
the  expense  of  such  handling  shall  not  be  borne  by  the  car¬ 
riers,  except  as  may  be  provided  for  in  their  published 
tariffs. 

On  such  traffic  received  from  watercraft  in  the  areas 
hereinbefore  designated  on  the  blueprint  attached  hereto, 
and  subsequently  loaded  to  cars  outside  the  said  areas  for 
rail  movement,  and  on  such  traffic  unloaded  from  cars  out¬ 
side  the  said  areas  which  subsequently  passes  over  said 
areas  and  is  delivered  to  watercraft  the  Carriers  will  make 
the  same  wharfage  and  handling  allowances  as  if  the  wharf¬ 
age  and  handling  services  had  been  performed  in  the  said 
areas,  and  the  Carriers  reserve  the  right  to  police  and 

verify  all  such  operations. 

(17)  The  Terminal  shall  act  as  agents  of  the  Carriers 

in  the  matter  of  receipt  and  delivery  of  the  Carriers’  ex¬ 
port,  import,  coastwise  and  intercoastal  freight  handled 
under  this  agreement,  as  well  as  in  the  collection  of  Car¬ 
riers’  charges  thereon,  pursuant  to  Covenants  Nos.  8  and 
9,  and  likewise  for  the  custody  of  property  while  on  the 
premises  used  for  the  Carriers.  After  the  expiration  of 
free  time,  as  provided  in  the  applicable  tariffs  of  the  Car¬ 
riers,  the  Terminal  shall,  when  requested  to,  or  authorized 
by  the  Carriers,  remove  the  property  from  that  portion 
of  the  premises  used  for  Carriers’  purposes,  as  hereto- 
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fore  designated  on  the  attached  blueprint,  and  shall  receipt 
to  the  Carriers  therefor,  and  the  legal  possession  on  the 
part  of  the  Carriers  shall  then  cease  and  determine,  and 
such  legal  possession  shall  then  be,  and  thereafter  continue 
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to  be,  that  of  the  Terminal,  which  shall  hold  or  dispose  of 
such  property  at  its  own  responsibility  and  in  such  way 
as  may  be  lawful.  The  intent  of  this  part  of  the  agreement 
is  that  after  the  property  is  removed  from  the  premises 
used  for  railroad  purposes,  as  described  above,  the  prop¬ 
erty  shall  be  considered  to  be  in  a  public  or  licensed  ware¬ 
house. 

(18)  The  Terminal  agrees  that  it  will  enforce  on  all 
traffic  moving  over  the  areas  outlined  on  the  attached  blue¬ 
print,  whether  handled  by  rail,  highway  vehicle  or  river 
and  canal  carrier,  the  same  rules  and  regulations,  and  as¬ 
sess  and  collect  the  same  charges,  as  are  contemporaneously 
enforced,  assessed  and  collected  at  the  Carrier’s  terminals 
at  Norfolk,  Pinners  Point,  Portsmouth  or  Berkeley,  as 
their  respective  interests  may  appear,  on  like  traffic. 

It  is  a  condition  of  this  agreement  that  the  Terminal  shall 
maintain  record  of  receipts  and  dispositions,  and  make 
sworn  statements  when  required  as  to  the  collection  thereon 
of  the  charges  applicable  to  the  freight  transported  by  high¬ 
way  vehicles  and  river  and  canal  carriers. 

(19)  The  Terminal  will  execute  and  deliver  to  the  Car¬ 

riers  a  bond  in  such  form  and  with  such  corporate  surety 
as  may  be  approved  by  the  Carriers,  payable  to  the  Car¬ 
riers  as  their  respective  interests  may  appear,  in  the  pen¬ 
alty  of - dollars  ($ - - — ),  conditioned 

for  the  faithful  performance  of  all  of  the  covenants  of  the 
Terminal  in  this  agreement.  The  Terminal  will  also  fur¬ 
nish,  in  addition,  insurance  protecting  the  risk  of  the  Car¬ 
riers,  payable  to  the  Carriers,  as  their  respective  interests 

may  appear  to  the  extent  of - dollars 

($ - ),  the  Carriers  to  be  furnished  by  the  Terminal 

with  proper  instrument  certifying  that  such  insurance  has 
been  put  in  force.  And  the  Terminal  will  at  all  times  dur¬ 
ing  the  continuance  of  this  agreement  keep  said  bond  and 
said  insurance  in  full  force  and  effect. 

(20)  The  Terminal  will  promptly  notify  the  carriers  in 
writing  of  the  failure  of  any  consignee  to  remove  freight, 
and  so  long  as  it  holds  the  said  freight  for  account  of  the 
Carriers,  will  observe  and  comply  with  all  directions  with 
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respect  to  such  freight  which  may  be  received  by  it  from 
the  Carriers. 

(21)  The  Terminal  will  protect  and  indemnify  the  Car¬ 
riers  from  and  against  all  manner  of  liability  on  account 
of  any  acts  of  omission  or  commission  on  the  part  of  it, 
the  Terminal,  with  respect  to  merchandise  handled  by  said 
Terminal  under  this  agreement,  and  also  from  and  against 
all  manner  of  liability  on  account  of  receipts  for  merchan¬ 
dise  issued  by  it. 

(22)  The  Terminal  will  not  perform  a  common  carrier 
service  or  make  a  charge  therefor  until  such  service  and 
charge  are  covered  by  the  Carriers’  tariffs  lawfully  ef¬ 
fective. 

(23)  That  wherever  the  services  performed  and  charge 
assessed  by  the  Terminal  under  this  agreement  are  covered 
or  are  to  be  covered  by  tariffs,  classifications,  rules  and 
regulations  of  the  Carriers,  it  is  understood  that  the  Ter¬ 
minal  is  to  act  as  agent  of  the  Carriers  and  to  strictly  com¬ 
ply  with  their  publications  and  the  law’s  and/or  lawful 
orders  of  Government  authorities  of  competent  jurisdic¬ 
tions,  and  that  the  Terminal  will  indemnify  the  Carriers 
for  all  damage  or  expense  it  may  incur  by  reason  of  the 
Terminal’s  violation  of  this  understanding. 

(24)  While  the  Terminal  is  acting  as  agent  of  the  Car¬ 
riers,  it  agrees  not  to  act  as  agent  for  the  shipper  for  the 
assembling  of  less  than  carload  lots  of  freight  into  carload 
or  less  than  carload  shipments  or  as  agent  of  the  consignee 
for  the  distribution  to  more  than  one  consignee  of  carload 
or  less  than  carload  freight  in  any  manner  contrary  to  the 
tariffs,  classifications,  rules  and  regulations  of  the  Carriers. 

(25)  The  Terminal  will  keep  the  said  warehouse  and 
premises  in  good  order  and  repair  and  properly  equipped 
for  the  prompt  and  effective  handling  of  the  traffic  deliv¬ 
ered  to  and  received  from  it  by  the  Carriers. 

(26)  The  Terminal  shall  fully  indemnify  and  save  harm¬ 
less  the  Carriers,  their  assigns  and  successors,  from  and 
against  any  and  all  claims  and  demands  whatsoever,  ac¬ 
tions,  suits,  costs,  recoveries,  judgments,  or  executions, 
which  may  be  made,  brought,  recovered,  or  levied  against 
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the  aforesaid  Carriers,  their  assigns  or  successors,  or  which 
the  aforesaid  Carriers,  their  assigns  or  successors,  may 
sustain  or  incur  by  reason  of  the  negligence  of  the  afore¬ 
said  Terminal. 

(27)  The  Terminal  shall  fully  indemnify  and  save  harm¬ 
less  the  Carriers,  their  assigns  and  successors,  from  and 
against  any  and  all  loss  and  damage,  which  the  aforesaid 
Carriers,  their  assigns  or  successors,  may  sustain  or  incur 
as  a  result  of  any  disregard  or  violation  of  the  aforesaid 
Terminal  of  the  aforesaid  matters,  or  any  of  them,  specified 
by  this  agreement. 

(28)  It  is  further  agreed  that  no  assignments  of  this 
agreement  shall  be  valid  without  the  consent  of  the  Car¬ 
riers,  and  that  this  shall  apply  as  well  to  involuntary  as¬ 
signments,  and  that  upon  the  happenings  of  any  legal  pro¬ 
ceedings  the  effect  of  which  shall  be  to  divest  the  title  or 
possession  of  the  said  Terminal,  this  agreement  shall,  at 
the  option  of  the  Carriers  cease  and  determine. 

(29)  This  agreement  shall  take  effect  as  of  the - day 

of - ,  ,  and  shall  continue  in  force  and  effect 

until  terminated  by  any  party  hereto  giving  to  the  other 
party  ninety  (90)  days’  notice  in  writing  of  its  desire  and 
intention  to  terminate  the  same,  it  being  understood  and 
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agreed  that  any  party  hereto  may  at  any  time  cancel  this 
contract  by  giving  to  the  other  party  ninety  (90)  days’ 
notice  in  writing  of  its  intention  so  to  do,  notwithstanding 
the  expressed  provision  herein  set  forth  that  this  agree¬ 
ment  shall  continue  in  force  so  long  as  the  Terminal  is 
occupant  of  the  said  premises  designated  in  this  agreement ; 
provided,  however,  that  should  the  Terminal  in  any  respect 
violate  or  fail  to  comply  with  any  of  the  conditions  or 
covenants  herein  contained,  then  this  agreement  shall  at 
the  option  of  the  Carriers,  or  either  of  the  Carriers  as  to 
such  Carrier,  on  thirty  (30)  days’  written  notice  to  the 
Terminal,  cease  and  determine  and  become  absolutely  void 
as  to  the  Carriers  or  such  Carrier  as  shall  give  such  notice ; 
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provided,  further,  that  this  agreement  is  subject  to  differ¬ 
ent  termination,  revision  or  annulment  as  may  be  neces¬ 
sary  to  comply  with  any  law,  order  or  decision  of  authori¬ 
ties  having  competent  jurisdiction  which  may  now  be  in 
effect  or  which  may  be  hereafter  enacted  affecting  the  serv¬ 
ice  hereunder. 

(30)  If  any  disputed  question  shall  arise  between  the 
parties  concerning  the  construction  or  performance  of  this 
agreement,  such  question  shall  be  submitted  to  the  arbitra¬ 
ment  of  three  disinterested  persons  to  be  chosen,  one  by 
the  Terminal,  one  by  the  Carriers,  and  one  by  the  arbi¬ 
trators  so  chosen.  If  either  of  said  parties  shall  fail  to 
name  an  arbitrator  within  twenty  (20)  days  after  writ¬ 
ten  notice  to  it  from  the  other  party  setting  forth  the  ques¬ 
tion  or  questions  at  issue,  the  arbitrator  named  by  the  party 
giving  such  notice  shall  name  an-  arbitrator  in  behalf  of 
the  party  so  in  default.  If  the  arbitrators  so  chosen  shall 
fail  to  select  a  third  arbitrator  within  twenty  (20)  days 
after  the  selection  of  the  second  arbitrator  as  aforesaid,  the 
third  arbitrator  may  be  appointed,  upon  twenty  (20)  days’ 
written  notice  by  either  party  to  the  other  of  its  intention 
to  make  application  therefor,  by  any  Judge  of  the  United 
States  District  court  for  the  district  in  wilich  the  facilities 
herein  described  shall  then  be  located.  The  arbitrators  shall 
promptly  hear  and  decide  the  question  or  questions  sub¬ 
mitted  to  them,  as  herein  provided,  giving  each  of  said  par¬ 
ties  reasonable  notice  of  the  time  and  place  of  hearing.  The 
arbitrators  shall  make  their  award  in  writing,  serving  a 
copy  upon  each  of  said  parties.  The  award  of  a  majority 
of  the  arbitrators  shall  be  final  and  binding  upon  the  said 
parties.  The  expense  of  such  arbitration  shall  be  borne  by 
the  party  against  whom  the  decision  of  said  arbitrators  may 
be  rendered,  or,  if  a  divided  award  be  made,  in  the  propor¬ 
tions  fixed  by  the  arbitrators. 

(31)  Where  reference  is  made  in  this  agreement  to  ter¬ 
minals  owned  by  the  Carriers  in  the  City  of  Norfolk,  Vir¬ 
ginia,  such  reference  shall  be  understood  to  include  any 
terminal  owned  or  operated  by  them  at  Pinners  Point, 
Portsmouth,  or  Berkeley,  Virginia. 
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(32)  Subject  to  any  right  to  cancel  or  terminate  this 
contract,  as  provided  herein,  or  given  by  law,  the  provi¬ 
sions  of  this  contract,  so  far  as  they  are  applicable  to  the 
said  Receivers  of  Seaboard  Air  Line  Railway  Company, 
shall  be  binding  upon  and  shall  inure  to  the  benefit  of  the 
Receivers  of  Seaboard  Air  Line  Railway  Company  (as  Re¬ 
ceivers,  but  not  individually),  and  their  successors,  the 
Seaboard  Air  Line  Railway  Company  and  its  successors, 
the  railroad  corporation  which  may,  after  the  termination 
of  the  receivership  of  the  Seaboard  Air  Line  Railway  Com¬ 
pany,  control  and  operate  the  line  of  railroad  and  appur¬ 
tenant  physical  properties  on  or  along  which  the  property 
affected  by  this  agreement  is  located,  and/or  to  the  busi¬ 
ness  of  which  the  subject  matter  of  this  agreement  relates, 
and  the  successors  of  such  railroad  corporation. 

(33)  The  said  Receivers  of  Seaboad  Air  Line  Railway 
Company  further  covenant  unto  and  with  the  Terminal  that 
they  are  authorized  by  order  of  the  court  appointing  them 
as  such  Receivers  to  make  and  enter  into  this  agreement 
and  thereby  to  bind  the  estate  in  their  trust. 

In  Witness  Whereof,  the  said  parties  hereto  have  here¬ 
unto  affixed  their  respective  seals,  duly  attested,  the  day 
and  year  first  herein  above  written. 

Signed,  Seal  and  Delivered 

in  the  Presence  of : 
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Chronological  History  of  the  Army  Base, 
Norfolk,  Virginia 

The  then  Army  Supply  Base  (now  Army  Base),  Norfolk, 
Va.,  with  its  piers  and  warehouse  facilities,  was  built  by 
the  Federal  Government  during  World  War  I,  and  used 
exclusively  by  the  U.  S.  Army  until  November  20, 1919.  It 
neither  sought  nor  received  any  wharfage  and  handling  al¬ 
lowance  from  the  railroads.  It  was  leased  to  the  City  of 
Norfolk  under  an  agreement  drawn  (November  20,  1919) 
between  the  War  Department  and  the  City  of  Norfolk, 
Virginia.  By  this  agreement  the  City  of  Norfolk  was 
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granted  the  use  of  Pier  2  at  the  Army  Supply  Base  and 
space  equivalent  to  two  warehouses  which  were  made  avail¬ 
able  for  commercial  business,  compensation  for  which  use 
was  to  be  determined  and  fixed  upon  a  tonnage  or  per 
package  basis,  in  accordance  with  the  schedule  annexed  to 
said  agreement  The  City,  through  its  Port  Director, 
then  undertook  to  make  arrangements  with  the  railroads, 
through  contract,  to  provide  for  that  part  of  the  Army  Sup¬ 
ply  Base  under  its  control  as  a  joint  terminal  where  export 
and  import  cargoes  could  be  assembled  and  distributed 
without  involving  the  expense  of  lighterage  or  car  deten¬ 
tion,  etc.  Before  any  agreement  was  reached  or  formal 
contract  executed  making  the  City  of  Norfolk  a  public  ter¬ 
minal  operator  and  the  agent  of  the  rail  lines  serving  Nor¬ 
folk,  a  new  agreement  was  entered  into  between  the  City 
of  Norfolk  and  the  Secretary  of  War,  cancelling  the  former 
agreement  dated  November  20, 1919. 

This  new  agreement  was  entered  into  on  the  10th  day  of 
August,  1920,  by  authority  of  the  Secretary  of  War,  by  and 
between  P.  W.  Guiney,  Colonel,  Infantry,  for  and  on  behalf 
of  the  U.  S.  of  America  and  the  City  of  Norfolk,  State  of 
Virginia,  by  C.  E.  Ashburner,  City  Manager.  The  August 
10,  1920,  agreement  granted  the  city  the  right  to  use,  em¬ 
ploy  and  occupy  such  portions  of  Pier  Number  Two  and 
said  warehouse  space  or  spaces  in  the  Army  Supply  Base 
as  may  be  designated  from  time  to  time  by  the  Govern¬ 
ment  or  its  authorized  representative  in  charge  of  the  piers, 
further  providing  that  “Pier  Number  One  may  be  used  on 
the  same  terms  and  conditions  as  Pier  Number  Two,  when 
space  is  available  on  Pier  Number  One”.  The  Government 
further  granted  the  City  the  right  to  use  such  portion  or 
portions  of  the  railroad  tracks  at  the  Army  Supply  Base 
as  may  be  designated  by  its  authorized  representative.  Ar¬ 
ticle  3  provided  the  city  would  make  payment  to  the  Govern¬ 
ment  for  use  of  said  property,  to  be  determined  and  fixed 
upon  a  tonnage  or  per  package  basis,  in  accordance  with 
wharfage,  storage  and  other  rates  as  set  forth  in  Schedule 
“A”  made  a  part  of  the  agreement  In  the  same  article 
there  is  also  provided,  “the  City  will  make  payment  to  the 
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Government  of  25  cents  per  car  for  each  loaded  car  billed 
and  moved  to  or  from  the  Army  Supply  Base”,  and  “the 
City  will  handle  cars  and  freight  for  the  Government  at 
the  same  rate  as  charged  others  for  similar  service”. 
Schedule  “A”  provided  for  wharfage  charge  on  export  and 
import  traffic  handled  direct  on  the  piers  of  one  cent  per 
hundred  pounds  and  storage  charge  for  the  first  10  days  or 
fraction  after  the  expiration  of  free  time  of  one  cent  per 
hundred  pounds,  and  for  each  succeeding  10  days  or  frac¬ 
tion,  one-half  cent  per  hundred  pounds.  Schedule  “A” 
also  provided  “the  following  rates  will  be  paid  to  the  War 
Department  by  the  City  of  Norfolk,  Virginia,  for  articles 
handled  over  piers : 

“Wharfage — Fifty  per  cent  (50%)  of  rate  charged  by 
the  City  of  Norfolk,  Virginia 
Storage — Sixty  per  cent  (60%)  of  rate  charged  by  the 
City  of  Norfolk,  Virginia” 

with  other  similar  charges  for  storage  in  warehouses. 

The  City  of  Norfolk  filed  a  tariff,  Agent  A.  G.  King’s 
I.C.C.  No.  1,  naming  the  charges  for  terminal  services  to  be 
performed  by  it  at  Norfolk,  Virginia,  but  this  tariff  was  pro¬ 
tested  by  several  public  warehousemen  and  wharfingers  at 
Norfolk  and  suspended  under  I&S  Docket  1230  by  the  Inter¬ 
state  Commerce  Commission.  In  the  meantime,  on  Septem¬ 
ber  21, 1920,  the  railroads  entered  into  a  contract  with  the 
City  of  Norfolk  to  make  available  for  public  use,  the  facili¬ 
ties  at  the  Army  Supply  Base,  Norfolk,  Virginia,  known  as 
the  municipal  piers,  on  basis  of  the  same  rules,  regulations, 
wharfage  and  handling  charges,  as  published  by  the  carriers 
over  their  own  terminals.  The  contract,  among  other  things, 
provides  in  Article  (18)  “that  the  carriers  and  the  Belt  Line 
will  handle  traffic  for  the  U.  S.  Government  at  the  Army 
Supply  Base  at  the  same  rates  as  charged  others  for  similar 
service  at  the  Army  Supply  Base”. 

It  will  be  seen  that  while  the  railroads  entered  into  a  con¬ 
tract  with  the  City  of  Norfolk  as  the  operators  of  a  public 
terminal  facility,  and  made  the  usual  wharfage  and 
handling  allowance  to  them  where  rates  had  shipside  appli- 
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cation,  the  Army  did  not  receive  or  benefit  from  this  allow¬ 
ance.  The  Army  received,  as  consideration  for  the  lease  of 
its  property,  a  percentage  of  the  charges  on  all  traffic  han¬ 
dled  by  the  City  over  the  leased  facilities,  including  com¬ 
mercial  traffic  as  well  as  Army  traffic,  and  including  all 
traffic  handled,  whether  on  shipside  rates  involving  an  al¬ 
lowance  from  the  railroads  to  the  City,  or  whether  on  non- 
shipside  rates  involving  no  allowance,  but  where  the 
consignee,  including  the  Army  as  consignee,  paid  its  own 
wharfage  and  handling. 

On  December  13,  1920,  the  Interstate  Commerce  Commis¬ 
sion  rendered  its  decision  in  I&S  Docket  No.  1230 — Wharf¬ 
age,  Handling  and  Storage  Charges  at  Municipal  Terminal, 
Norfolk,  Virginia,  in  which  it  found  that  respondent — City 
of  Norfolk,  Virginia,  is  not  a  common  carrier  subject  to  the 
Interstate  Commerce  Act  and,  therefore,  ordered  the  sus¬ 
pended  schedules  (Agent  A.  G.  King’s  I.C.C.  No.  1)  strick¬ 
en  from  their  files.  The  Commission  held  “if  the  line-haul 
carriers  or  the  Belt  Line  desire  to  use  the  facilities  of 
respondent  in  Interstate  or  foreign  commerce,  its  storage 
or  other  terminal  charges  should  be  published  by  them  as 
provided  in  Section  6  of  the  Interstate  Commerce  Act,  and 
should  properly  be  established  in  the  manner  originally 
suggested  by  respondent”. 

Under  this  decision,  as  applied  to  the  present  Army  Base 
terminal,  privately  operated  and  handling  only  its  own 
traffic,  the  line-haul  railroads  could  not  incorporate  this 
private  facility  into  and  make  it  a  part  of  their  interstate 
common  carrier  operation;  first,  because  it  is  a  private 
facility  and  would  not  be  in  position  to  handle  any  of  the 
public’s  traffic  that  publication  of  charges  over  the  facility 
by  the  line-haul  carrier  would  require,  and  second,  because 
the  Army  operates  a  private  railroad  intervening  between 
the  common  carrier  railroads  and  the  terminal  facility,  and 
the  railroads  cannot  incorporate,  through  the  publication 
of  tariff  charges,  a  terminal  facility  into  their  interstate 
common  carrier  operation  that  cannot  be  reached  except 
over  a  privately  operated  railroad. 
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The  September  21, 1920  contract  with  the  City  of  Norfolk 
remained  in  effect  until  the  terminal  was  taken  over  by  the 
Norfolk  Tidewater  Terminal. 

On  or  about  September  1,  1925,  the  Norfolk  Tidewater 
Terminal  took  over  the  operation  of  the  Army  Supply  Base 
and  leased  the  terminal  from  the  TJ.  S.  Shipping  Board,  at 
the  same  time  making  a  contract  agreement  with  the  City 
of  Norfolk  to  operate  the  facilities.  Norfolk  Tidewater 
Terminals,  Inc.,  then  approached  the  rail  carriers  for  the 
execution  of  a  contract  to  make  them  agents  of  the  rail  lines. 
However,  such  an  agreement  was  not  executed  until  June 
7, 1927,  when  a  joint  agreement  was  made  between  Norfolk 
Tidewater  Terminals,  Inc.,  and  the  ACL,  Norfolk  Southern, 
SAL  and  Southern  Railway.  Later  on  this  contract  was 
cancelled  and  a  new  contract  executed  and  made  effective 
March  1,  1937.  This  contract  provides  in  part  “that  the 
provision  in  regard  to  absorbing  the  charges  shall  not  apply 
to  traffic  that  is  the  property  of  the  terminal”.  This  con¬ 
tract  remained  in  effect  until  a  new  agreement  was  made 
with  the  Transport,  Trading  &  Terminal  Corporation,  who 
took  over  the  Army  Supply  Base  operations  as  of  midnight 
June  30,  1940,  after  leasing  same  from  the  U.  S.  Maritime 
Commission.  Article  2  of  this  agreement  made  effective 
July  1, 1940,  provided  “that  the  provision  in  regard  to  ab¬ 
sorbing  the  charges  shall  not  apply  to  traffic  that  is  the 
property  of  the  Terminal”. 

On  June  15,  1942,  the  U.  S.  Government  cancelled  the 
contract  between  it  and  Transport,  Trading  &  Terminal 
Corporation  (see  War  Department  letter  of  December  1, 
attached)  and  took  over  the  use  and  operation  of  the  Army 
Base.  The  War  Department  letter  of  December  1,  1942, 
from  which  this  information  is  taken,  names  both  Piers  1 
and  2  and  does  not  mention  the  Navy  Department  as  having 
taken  over  and  any  portion  of  the  Base  but  it  is  a  fact  that 
when  the  Transport,  Trading  &  Terminal  Corporation 
moved  out,  the  Navy  moved  into  and  has  since  continued  to 
occupy  and  operate  the  north  half  of  the  Base,  including 
Pier  2,  Warehouses  6,  7  and  8,  and  a  substantial  part  of  the 
ground  area.  A  fence  some  eight  feet  high  was  built  sep- 


580 


arating  this  part  from  the  remainder  occupied  by  the  Army. 

The  Transport,  Trading  &  Terminal  Corporation  con¬ 
tinued  to  function  at  the  Base  for  about  thirty  days,  dispos¬ 
ing  of  commercial  freight  on  hand  at  the  time  the  Govern¬ 
ment  took  over. 

There  is  attached  letter  dated  December  1, 1942  from  the 
War  Department  to  Mr.  A.  F.  Cleveland,  'Vice  President, 
Association  of  American  Railroads,  advising  that  the  War 
Department  is  now  operating  Army  Base  Piers  1  and  2,  not 
mentioning  the  Navy  Department,  “for  its  own  exclusive 
use”  and  asking  the  railroads  to  make  the  same  allowance 
to  it  for  handling  Government  traffic  over  the  pier  as  they 
formerly  made  to  the  Transport,  Trading  &  Terminal  Cor¬ 
poration  for  handing  commercial  traffic  for  the  public  over 
the  piers.  Particular  attention  is  directed  to  the  War  De¬ 
partment  statement  that  the  War  Department  is  operating 
the  terminal  “for  its  own  exclusive  use”  meaning  it  will  not 
accept  or  handle  commercial  traffic  for  the  public.  Attention 
is  also  directed  to  the  fact  that  the  railroads  did  not  make 
any  allowance  to  the  Transport,  Trading  &  Terminal  Cor¬ 
poration  for  handling  its  own  traffic,  so  the  failure  to  make 
an  allowance  to  the  War  Department  was  consistent  with 
the  prior  arrangement  with  that  Terminal  Company. 

Mr.  A.  F.  Cleveland,  in  his  reply  of  February  16,  1943, 
advised  the  War  Department  that  it  would  not  be  proper  to 
make  the  allowance^  this  terminal  no  longer  being  a  public 
terminal  but  the  private  facility  of  a  private  shipper,  no 
different  from  the  private  facility  of  many  other  industries, 
and  of  the  Navy  Department 

The  next  communication  from  the  War  Department  is  a 
letter  from  Brigadier  General  Kilpatrick  dated  May  22, 
1943,  to  the  General  Freight  Agents  of  the  line-haul  car¬ 
riers  serving  Norfolk.  Copy  of  this  letter  is  attached.  This 
letter  requested  the  railroads  to  “meet  their  legal  obliga¬ 
tion  by  performing  unloading  service,  when  line-haul  rates 
cover  such  service”.  Aside  from  the  fact  that  the  line-haul 
railroads  recognize  no  obligation  to  perform  the  unloading 
service  on  a  shipper’s  own  traffic  handled  over  his  private 
dock,  the  letter  does  not  undertake  to  explain  how  the  rail- 
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roads  could  hold  themselves  in  readiness  to  meet  the  alleged 
obligation  when  the  freight  is  taken  ont  of  their  possession 
and  they  are  not  permitted  to  know  what  particular  carloads 
of  traffic  are  to  be  exported  rather  than  stored  on  premises, 
used  locally,  or  forwarded  as  “overseas  freight”  instead  of 
export  freight.  Also  assuming  certain  carloads  are  ear¬ 
marked  for  actual  export,  which  earmarkings  the  railroads 
could  not  know  about,  whether  the  regular  business  hours 
during  which  the  railroad  would  be  prepared  to  perform  the 
unloading  would  be  acceptable  to  the  Army. 

The  railroads  replied  individually  to  this  letter,  each 
advising  that  it  has  no  obligation  to  do  this  unloading. 
Copies  of  these  letters  are  attached. 

The  final  letter  from  the  War  Department  was  Brigadier 
General  Kilpatrick’s  letter  of  May  1,  1943,  copy  attached, 
addressed  to  General  Freight  Agent  Randolph  B.  Cooke  of 
the  Pennsylvania  Railroad  at  Norfolk.  Copy  of  that  letter 
is  attached.  It  requests  the  Pennsylvania  Railroad  to  per¬ 
form  the  terminal  service  on  a  specific  car. 

Defendants’  Exhibit  No.  28 
I.C.C.  Docket  No.  29117 
Witness:  W.  W.  Wolford 

Arrangements  Between  the  Southern  Territory  Lines 
Aim  Public  Rail-Water  Terminals  in  the  Hampton 
Roads  Area,  and  Practices  of  the  Southern  Territory 
Lines  in  Regard  to  At.t.  Private  Industries  Having 
Waterfront  Terminals  Engaged  in  Handling  Their 
Own  Traffic 

Paragraph  11  of  the  complaint  alleges  discrimination  in 
the  treatment  accorded  other  docks  at  Norfolk  as  contrasted 
with  treatment  accorded  complainant  The  following  de¬ 
scribes  the  arrangements  with  all  terminals  in  the  area. 

Lamberts  Point  Docks,  Inc. 

This  terminal  is  engaged  solely  in  handling  commercial 
traffic  for  the  public  interchanged  between  rail  and  water 
carriers,  it  is  served  by  the  N&W  Railway  and  is  located 
near  N&W  terminals  at  the  spot  marked  Lamberts  Point 
on  the  map,  Exhibit  No.  23.  The  railroads  have  a  stand- 
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ard  contract  with  it  covering  its  relations  with  them  in  the 
performance  of  the  terminal  services.  The  railroad’s 
tracks  serve  the  terminal  directly,  rather  than  through  an 
intervening  private  railroad  facility.  Although  this  public 
terminal  does  not  have  any  traffic  of  its  own,  if  it  should 
have,  it  would  not  receive  any  allowance  for  unloading  and 
wharfage  even  though  such  traffic  moved  on  export  rates 
with  shipside  application.  The  standard  contract  the  rail¬ 
roads  have  with  it  so  provides. 

Norfolk  Tidewater  Terminal 
This  company  operated  the  Army  Base  Terminals  from 
Sept.  1,  1925,  to  June  30,  1940.  After  vacating  those  ter¬ 
minals,  it  soon  thereafter  leased  Southern  Bailway  Pier 
No.  4,  and  later  also  leased  Seaboard  Railway  Pier  No.  7, 
both  on  the  west  side  of  the  Elizabeth  River.  This  ter¬ 
minal  is  engaged  in  handling  commercial  traffic  for  the  pub¬ 
lic,  and  has  not  handled  any  of  its  own  traffic.  If  it  did 
handle  any  of  its  own  traffic,  the  railroads  would  not  make 
any  allowance  to  it  on  that  traffic.  The  Southern  Railway 
has  a  standard  contract  with  it  covering  its  relations  with 
them  in  the  performance  of  the  terminal  services.  This  con¬ 
tract  contains  the  usual  standard  provision  that  no  allow¬ 
ance  will  be  made  to  the  terminal  on  its  own  traffic.  The 
Seaboard  contract  with  the  terminal  is  still  in  process  of 
negotiation  covering  some  details. 

Lincoln  Tidewater  Terminals,  Inc. 

(for  commercial  traffic) 
also  known  as 

Army  Air  Force — In  Transit — Depot  No.  12 
(for  Army  Air  Force  traffic) 
also  known  as 

United  Nations  Depot  No.  9 
(for  lend-lease  traffic  which  formerly  moved) 

also 

HRPE — Lincoln  Tidewater  Terminals — Sewalls  Point 

(for  HRPE  traffic) 

The  Lincoln  Tidewater  Terminals  succeeded  the  Lam¬ 
berts  Point  Docks — Sewalls  Point  Division. 
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The  U.  S.  Air  Corps  took  over  the  Sewalls  Point,  Va., 
terminals  of  the  N&W  Railway  under  lease  on  March  16, 
1942,  designating  these  piers  as  “U.  S.  Air  Corps  Defense 
Aid  Depot  No.  9,”  later  known  as  “United  Nations  Depot 
No.  9”  and  presently  known  as  “Army  Air  Force — In 
Transit — Depot  No.  12”.  On  or  about  the  same  time  the 
U.  S.  Air  Corps  contracted  with  the  Lincoln  Tidewater 
Terminals  to  act  as  ocean  terminal  operators  at  this  ter¬ 
minal  for  them.  In  addition  to  the  U.  S.  Air  Corps’  own 
traffic  consisting  of  airplanes,  airplane  engines,  propellers 
and  parts  consigned  to  off-shore  bases,  the  Air  Corps  also 
permitted  export  lend-lease  materials  to  pass  over  this 
pier.  The  name  of  the  pier  for  purpose  of  handling  this 
lend-lease  traffic  over  it  was  “United  Nations  Depot  No. 
9”.  The  name  of  the  lend-lease  agency  or  organization 
handling  this  lend-lease  material  is  not  known. 

In  January,  1944,  the  organization  handling  the  lend- 
lease  material  became  “deactivated”. 

Recently,  whether  before  or  after  January,  1944,  not 
being  known,  the  army  organization  known  as  Hampton 
Roads  Port  of  Embarkation  (HRPE),  which  is  the  organ¬ 
ization  operating  Army  Base  Pier  1,  also  began  to  move 
traffic  (perhaps  but  not  necessarily  overflow  from  Army 
Base  Pier  1)  over  this  pier.  They  (HRPE)  did  not  displace 
the  Army  Air  Force  but  both  thereafter  used  these  piers 
jointly.  HRPE  also  used  the  stevedoring  and  related  serv¬ 
ices  of  the  Lincoln  Tidewater  Terminals  organization,  pos¬ 
sibly  having  entered  into  the  same  arrangements  with  the 
terminal  organization  as  already  existed  and  exist  between 
the  terminal  organization  and  the  Army  Air  Force.  HRPE 
also  (the  same  as  at  Army  Base  Pier  1)  uses  its  own  enlisted 
labor  battalions  and  hires  civilian  laborers  individually,  as 
well  as  contracts  with  the  stevedores,  the  latter  to  furnish 
their  own  laborers. 

The  Norfolk  &  Portsmouth  Belt  Line  Railroad,  the  switch¬ 
ing  carrier  for  the  line-haul  railroads,  names  the  Lincoln 
Tidewater  Terminals,  Inc.,  as  one  of  the  terminals  to  whom 
the  allowance  will  be  made  on  traffic  moving  on  rates  subject 
to  shipside  application.  On  March  18,  1942  the  Lincoln 
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Tidewater  Terminals  advised  the  Norfolk  rail  carriers  that 
they  had  taken  over  operation  of  the  Lamberts  Point  Docks, 
under  contract  with  the  TJ.  S.  Air  Corps,  and  requested  the 
immediate  amendment  in  all  switching  and  terminal  ab¬ 
sorption  tariffs  covering  this  property,  listing  same  in  the 
name  of  Lincoln  Tidewater  Terminals,  Inc.  On  the  assump¬ 
tion  the  Lincoln  Tidewater  Terminals  were  taking  over  the 
former  public  terminal  operation  of  their  predecessors  as 
well  as  engaging  in  the  handling  of  certain  Government 
traffic  and  with  a  verbal  agreement  that  the  new  terminal 
operators  would  execute  a  standard  operating  agreement 
the  same  as  then  in  force  with  the  Lamberts  Point  Docks, 
Inc.,  making  them  agents  of  the  line-haul  carriers,  the  rail¬ 
roads  granted  their  request  and  effective  on  April  10,  1942 
changed  their  tariffs  substituting  the  name  of  the  Lincoln 
Tidewater  Terminals,  Inc.,  for  the  Lamberts  Point  Docks, 
Inc.  Sewalls  Point  Division).  This  tariff  change  was  ac¬ 
complished  in  Supplement  No.  22  to  N.&P.B.L.  R.R.  I.C.C. 
No.  105.  Shortly  thereafter  a  standard  operating  agree¬ 
ment  was  drafted  and  presented  to  the  Lincoln  Tidewater 
Terminals  for  execution,  but  was  returned  by  them  in  May 
1942  with  the  statement  that  under  their  contract  with  the 
Government  to  operate  the  terminals  on  a  flat  fee  basis 
(the  Government  paying  all  wages  and  cost  of  operations, 
with  the  exception  of  the  office  force,  stationery  and  office 
supplies)  they  could  not  furnish  insurance  or  performance 
bond  at  the  expense  of  the  Lincoln  Tidewater  Terminals.  In 
the  light  of  these  subsequent  developments  that  the  Lincoln 
Tidewater  Terminals  are  merely  an  agent  for  the  Govern¬ 
ment,  handling  only  the  Government’s  traffic,  and  would  not 
be  operating  as  a  public  terminal  nor  be  handling  com¬ 
mercial  traffic  except  to  an  inconsequential  degree  if  at  all, 
the  matter  of  executing  an  operation  agreement  with  them 
making  the  terminal  an  agent  of  the  rail  carriers  for  such 
commercial  traffic  as  they  might  handle  was  dropped. 

The  only  known  instance  of  commercial  traffic  for  the 
public  moving  over  the  docks  on  a  rate  subject  to  shipside 
application  and  handled  by  the  Lincoln  Tidewater  Termi¬ 
nals  was  some  ore  imported  over  the  docks  destined  to 
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Emco,  Ala.  handled  by  the  railroads  on  a  commercial  (non¬ 
government)  bill  of  lading  as  a  commercial  shipment  to  a 
non-government  consignee.  The  railroad  made  the  allow¬ 
ance  on  that.  On  all  Government  traffic  handled  by  the  Army 
Air  Force  and  by  HRPE  over  this  dock,  no  allowance  has 
been  made.  Neither  one  is  seeking  an  allowance  in  this 
complaint. 

Imperial  Tobacco  Company  Docks 
The  Imperial  Tobacco  Company  is  located  on  the  water¬ 
front  at  Berkeley. 

It  has  deepwater  docks  and  as  a  part  of  its  business  it 
brings  in  by  rail  and  exports  its  own  tobacco  over  these  dock 
facilities.  It  also  handles  tobacco  and  tobacco  accessories 
for  others  over  these  docks. 

As  a  public  dock  handling  commercial  traffic  for  others 
the  railroads  treat  it  the  same  as  other  public  terminals. 
They  have  entered  into  a  contract  with  it  and  make  it  the 
allowance  on  traffic  moving  on  rates  subject  to  shipside  ap¬ 
plication. 

As  a  private  dock  handling  its  own  traffic,  the  railroads 
treat  it  the  same  as  they  do  the  Army  Base,  the  Naval  Base, 
the  Army  Air  Force  Lincoln  Tidewater  Terminal  and  the 
numerous  other  private  industries  handling  their  own  traf¬ 
fic  over  their  own  docks — i.  e.  the  railroads  make  no  allow¬ 
ance  on  such  traffic. 

Naval  Operating  Base 

The  Navy  Department  is  engaged  in  handling  Navy  traf¬ 
fic  through  this  terminal  in  the  same  way  that  HRPE  is  en-  < 
gaged  in  handling  Army  traffic  through  the  Army  Base.  No 
allowance  has  been  sought  and  none  is  made. 

Private  Industries  in  Norfolk -Portsmouth  Area  Having 
Deepwater  Facilities  and  Rail  Connections 
American  Oil  Company  (Mexican  Petroleum  Corp.) 
Armour  Fertilizer  Works 
Co-operative  Fertilizer  Service 
Chilean  Nitrate  Sales  Corporation 
Gulf  Refining  Company 
Imperial  Tobacco  Company 
Jones  Cold  Storage  Company 
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Lone  Star  Cement  Corporation 
Pure  Oil  Company 
Robertson  Chemical  Corporation 
Royster,  F.  S.,  Company 
Smith-Douglass  Company 
Standard  Oil  Company 
Swift  &  Company  (Fertilizers) 

Texas  Company 

Virginia-Carolina  Chemical  Corporation 
Weaver  Fertilizer  Company 

These  private  industries  are  all  engaged  in  handling  their 
own  traffic  over  their  own  docks  in  the  same  manner  that 
the  Army’s  traffic  is  moving  over  its  Army  Base  pier.  No 
allowance  is  made  to  any  of  them. 

Defendant  Exhibit  No.  29 
I.C.C.  Docket  No.  29117 
Witness:  W.  W.  Wolford 

Excerpt  from  Agent  R.  H.  Hoke’s  Southern 
Export  Tariff,  ICC  903. 

Item  155.  Application  of  Rates  Published  In  this  Tariff. 

Rates  published  in  this  tariff  apply  on  export  traffic  to 
all  foreign  countries  (see  Note  2  this  item),  except  as 
otherwise  provided  herein,  and  take  precedence  over  rates 
applicable  on  domestic  traffic  from  and  to  the  same  point 
via  the  same  route. 

Rates  named  in  this  tariff  apply  only  under  the  following 
conditions : 

(1)  On  traffic  which  does  not  leave  the  possession  of  the 
inland  carrier  until  delivered  to  the  ocean  carrier  or  its 
agent  except  that  export  rates  named  in  this  tariff  will 
apply  on  the  articles  listed  in  Item  730  delivered  to  port 
compresses  for  compression  before  exportation,  when  such 
deliveries  are  made  on  orders  of  the  ocean  carrier. 

Will  apply  on  traffic  delivered  to  coastwise  or  intercoastal 
lines  for  trans-shipment  to  ocean  carriers  at  other  ports 
upon  presentation  of  a  copy  of  the  export  declaration  show¬ 
ing  that  freight  is  for  export.  (See  Note  1,  this  item.) 

(2)  On  traffic  which  leaves  the  possession  of  the  inland 
carrier  or  its  agent  after  arrival  at  the  port,  when  provision 
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for  the  application  of  the  export  rates  under  such  circum¬ 
stances  is  covered  by  a  transit  tariff  on  file  with  the  Inter¬ 
state  Commerce  Commission. 

(3)  On  traffic  delivered  to  the  party  entitled  to  receive 
it  at  the  ports  to  which  the  export  rates  apply,  and  which 
traffic  is  handled  direct  from  carriers’  station  to  steam¬ 
ship  docks  and  there  delivered  to  ocean  carrier  or  its  agent 
and  on  which  required  proof  of  exportation  is  given. 

(4)  Export  rates  will  also  apply  on  shipments  consigned 
to  the  United  States  Government  and  handled  through 
Navy  Bases,  Navy  Yards,  or  Army  Bases  for  export  to 
foreign  countries,  including  Canal  Zone  of  Panama  and 
Insular  Possessions  of  the  United  States,  provided  proof 
of  exportation  is  subsequently  given  to  the  inbound  line 
haul  carrier. 

(5)  Prepayment  of  inland  charges  will  be  required  on 
shipments  consigned  to  the  ports  named  in  this  tariff  on 
domestic  bills  of  lading  endorsed  for  export  (not  applica¬ 
ble  to  shipments  on  government  bills  of  lading). 

Note  1. — The  agent  of  the  carrier  issuing  the  bill  of  lading 
will  endorse  on  the  waybill  a  statement  to  the  effect  that  a 
copy  of  the  export  declaration  is  in  his  possession. 

Note  2. — The  term  “foreign  countries”,  include: 

(a)  Canal  Zone  of  Panama. 

(b)  Cuba. 

(c)  Insular  possessions  of  the  United  States  (Philippine 
Islands,  Porto  Rico,  Hawaiian  Islands  and  Virgin  Islands), 
also 

(d)  All  destinations  not  located  in — 

(1)  United  States  of  America  (including  Alaska), 

(2)  Canada  (including  Provinces  of  Prince  Edward 
Island,  New  Brunswick  and  Nova  Scotia), 

(3)  Newfoundland, 

(4)  Islands  of  Miquelon  and  St.  Pierre. 

Exception  1. — The  rates  published  in  this  tariff  on  cigars, 
cigarettes,  and  manufactured  tobacco  will  also  apply  on 
shipments  moving  in  bond  consigned  to  vessels  at  the  ports 
for  consumption  beyond  the  territorial  waters  of  the  United 
States. 
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Exception  2. — The  rates  published  in  this  tariff  on  the  *• 
following  commodities  are  also  applicable  on  traffic  for 
export  to  Canada : 

Clay,  to  Savannah,  Ga.,  as  shown  in  Items  3228  and  3258. 

Pulpboard  as  shown  in  Item  10237. 

Sumac  leaves  to  Norfolk,  Va.,  as  shown  in  Item  12525. 
Tin  and  terne  plate,  scrap  to  Norfolk,  Va.,  as  shown  in 
Item  12675. 

Woodpulp  as  shown  in  Item  12015. 

Exception  3. — The  rates  published  in  this  tariff  on  the 
following  commodities  are  also  applicable  on  traffic  for 
export  to  Newfoundland : 

Pulpboard  as  shown  in  Item  10237. 

Woodpulp  as  shown  in  Item  12015. 

Item  160.  Wharfage  and  Handling  Charges  Necessary  to  Effect  Delivery 

to  Shipside. 

Except  as  otherwise  provided  in  this  tariff,  rates  pub¬ 
lished  in  this  tariff  do  not  include  wharfage,  handling  or 
other  charges  necessary  to  effect  delivery  to  shipside. 

Rates  applicable  to  shipside  on  freight  in  tank  cars,  in 
this  tariff  do  not  include  the  service  nor  the  cost  of  pumping 
i  between  cars  and  ship  or  storage  tanks  unless  specifically 
provided  to  that  effect. 

Such  charges  as  published  in  tariffs  lawfully  on  file  with 
the  Interstate  Commerce  Commission  will  be  in  addition  to 
the  rates  named  herein. 

Defendant’s  Exhibit  No.  30 
L  C.  C.  Docket  No.  29117 
Witness:  W.  W.  Wolford 

Excerpt  from  Agent  R.  H.  Hoke's  General.  Import  Tariff 

No.  L  C.  C.  902,  Published  Effective  January  29,  1944 

“Item  500.  Terminal  or  Transit  Privileges  or  Services 

In  the  absence  of  specific  provisions  in  this  tariff  to  the 
contrary,  shipments  transported  under  this  tariff  will  be 
entitled  to  such  allowances  and  privileges  and  subject  to 
such  charges,  rules  and  regulations  of  originating  carriers 
parties  to  this  tariff,  for  property  while  in  their  possession, 
and  of  any  of  the  intermediate  or  delivering  carriers  parties 
to  this  tariff  for  property  while  in  their  possession,  as  are 
provided  in  tariffs  lawfully  in  effect  and  on  file  with  the 
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--  Interstate  Commerce  Commission  as  to  Interstate  Traffic, 
for 

Terminal  or  transit  privileges  or  services,  including  also : 
Car  rental,  Car  service,  Cartage,  Demurrage,  Diversion, 
Elevation,  Heater  service,  Icing,  Lighterage,  Loading,  Priv¬ 
ate  car  mileage,  Reconsignment,  Refrigeration,  Stop-off, 
Storage,  Switching,  Transfer,  Transit  privileges,  Unload¬ 
ing,  Weighing. 

The  granting  of  the  privileges  and  performance  of  the 
services  described  in  this  item  shall  be  entirely  upon  the 
responsibility  and  at  the  cost  of  the  carriers  granting  the 
privileges  and  performing  the  services  and  without  affect¬ 
ing  the  revenue  of  any  other  carrier  in  the  absence  of 

authority  therefor  from  such  other  carrier.” 

#  •  • 

“Import  Shipments  at  Port  of  Entry  (See  Items  151 
and  152.) 

Item  150. 

(a)  The  rates  published  in  this  tariff  are  also  applicable 
on  import  shipments  that  have  been  stored  at  the  port  of 
entry  in  public  or  private  warehouses,  appraiser’s  stores, 
storage  tanks  located  on  railroad  tracks,  or  in  or  on  the 
property  operated  by  railroad  or  wharf  companies  or  ship- 
side  warehouses  having  direct  physical  connections  (see 
Note  B,  Item  152),  with  wharves  and  railroads,  for  a  period 
of  not  exceeding  12  months  from  date  of  entry,  as  provided 
in  Paragraph  (b)  or  (c)  of  this  item,  and  (d)  or  (e)  of 
Item  151.  (See  Exceptions  1,  2,  5  and  6,  Item  152.) 

(b)  No  substitution  or  alteration  of  the  freight  consti¬ 
tuting  the  traffic  originally  stored  will  be  permitted  (see 
Notes  D  and  E,  Item  152). 

(c)  In  order  to  obtain  the  benefit  of  the  rates  named 
herein  on  shipments  that  are  stored  at  the  port  of  entry 
when  not  in  the  possession  of  the  inland  carrier,  the  owner 
or  his  authorized  agent  must  register  such  shipment  with 
the  Southern  Weighing  and  Inspection  Bureau  or  Western 
Weighing  and  Inspection  Bureau,  as  the  case  may  be,  on 
forms  prescribed  or  approved  by  said  bureau,  at  the  port  of 
entry,  within  25  days  of  the  date  shipments  arrive  at  said 
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port  of  entry  and  at  the  time  of  reshipment  furnish  the 
carrier  with  evidence  showing  origin  of  such  shipment  with 
reference  to  vessel  and  date  shipments  is  entered  at  the  port 
of  entry.  The  rate  to  be  applied  on  traffic  stored  at  the  port 
of  entry  will  be  that  in  effect  on  the  date  of  the  bill  of  lading 
covering  the  shipment  from  the  port. 

On  shipments  stored  in  or  on  property  operated  by 
railroad  or  wharf  companies,  the  consignee  or  owner  must 
assume  the  cost  of  moving  shipments  from  shipside  to  such 
storage  place  (see  Note  1,  this  item)  but  upon  reshipment 
from  such  storage  places,  shipments  will  be  loaded  into  cars 
thereat  by  the  carrier,  when  the  applicable  rate,  lawfully 
on  file  with  the  Interstate  Commerce  Commission  applies 
from  shipside  or  includes  the  loading  into  cars.  Wharfage 
or  tollage  charges  as  the  case  may  be  will  be  absorbed  by 
the  carrier  when  the  applicable  rate  applies  from  shipside. 
(See  Note  A,  Item  152.) 

As  to  shipments  stored  in  or  on  property  other  than  that 
operated  by  railroads  or  wharf  companies  or  shipside  ware¬ 
houses  having  direct  physical  connection  (see  Note  B,  Item 
152)  with  wharves  and  railroads  the  cost  of  getting  ship¬ 
ment  from  shipside  to  such  storage  places,  the  cost  of  re¬ 
loading  into  cars  thereat,  or  dravage  to  the  railroad  receiv¬ 
ing  stations,  shall  be  at  the  expense  of  owner  or  shipper. 
As  to  shipments  stored  in  shipside  warehouse  having  direct 
physical  connection  (see  Note  B,  Item  152)  with  wharves 
and  railroads,  the  consignee  or  owner  will  assume  the  cost 
of  getting  shipments  from  shipside  to  such  warehouses,  but 
the  cost  of  reloading  into  cars  will  be  at  the  expense  of  car¬ 
riers  or  performed  by  the  carriers  at  their  option,  and  then 
only  to  the  extent  the  import  rate  apply  from  shipside. 
(See  Note  A,  Item  152.) 

Note  1. — In  case  where  charges  for  storage  as  lawfully 
published  and  on  file  with  the  Interstate  Commerce  Com¬ 
mission  are  assessed  by  rail  carriers  and  such  charges  in¬ 
clude  handling  from  shipside  to  places  of  storage,  the  ex¬ 
pense  of  moving  shipments  from  shipside  to  places  of 
storage  will  be  borne  by  rail  carriers  when  they  perform 
the  service.’ ’ 


Defendants  Exhibit  No.  31 
I.  C.  C.  Docket  No.  29117 
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*  Baltimore  rate  aa  maxima. 
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LC.C.  Docket  No.  29117 
Defendants’  Exhibit  No.  33 
Witness:  Thera  id 

This  Agreement,  made  this  31st  day  of  October,  1931,  by 
and  between  The  Imperial  Tobacco  Company  (of  Great 
Britain  and  Ireland),  Limited,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  United  King¬ 
dom  of  Great  Britain  and  Ireland,  and  duly  qualified  to 
transact  business  in  the  State  of  Virginia,  hereinafter  re¬ 
ferred  to  as  the  Imperial  Company,  party  of  the  first  part ; 
and 

Atlantic  Coast  Line  Railroad  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Virginia,  hereinafter  referred  to  as  the  Car¬ 
rier,  party  of  the  second  part ;  . 

WITNESSETH  THAT 

Whereas,  the  Imperial  Company  is  operating  piers  and 
warehouses  located  on  the  Elizabeth  River  at  Berkley 
(Norfolk),  Virginia;  and 

Whereas,  the  parties  to  this  agreement  desire  to  co¬ 
operate  with  each  other  in  order  that  the  aforesaid  facili¬ 
ties  of  the  Imperial  Company  may  be  made  available  to 
the  fullest  extent  for  the  development  of  waterborne  traffic, 
may  contribute  to  the  upbuilding  of  the  business  of  the 
respective  companies  parties  to  this  agreement  and  to  the 
business  of  the  Port  of  Norfolk;  and 

Whereas,  to  this  end  the  parties  hereto  desire  to  enter 
into  an  agreement  with  respect  to  the  handling  and  storing 
of  merchandise  of  all  kinds  at  the  said  piers  and  ware¬ 
houses  of  the  Imperial  Company  when  consigned  to  or  in 
care  of  the  said  Imperial  Company; 

Now,  Therefore,  for  and  in  consideration  of  the  premises 
and  of  the  covenants  and  agreements  on  the  part  of  each 
party  hereto  to  be  observed,  kept  and  performed,  it  is  here¬ 
by  mutually  covenanted,  stipulated  and  agreed  by  and  be¬ 
tween  the  parties  hereto  as  follows : 

1.  That  as  to  export,  import,  intercoastal  and  coastwise 
freight  traffic  (other  than  traffic  moving  via  regular  coast¬ 
wise  lines  on  joint  through  rates),  in  carload  lots,  also  in 
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less  than  carload  lots  aggregating  10,000  pounds  or  more, 
the  carrier  shall  and  will  take  and  deliver  the  same  over 
its  line  at  the  same  basis  of  rates  as  applied  to  and  from 
its  Norfolk  station,  as  contained  in  Carrier’s  published 
tariffs,  and  in  the  same  manner  and  with  the  same  prompt¬ 
ness  that  it  delivers  and  receives  like  traffic  at  any  other 
terminal  point  controlled  by  it  in  the  City  of  Norfolk,  pro¬ 
vided  the  origin  or  destination  and  route  of  such  traffic  is 
such  as  will  afford  the  Carrier  a  line-haul  beyond  the  Nor¬ 
folk  switching  district  Nothing  in  this  paragraph  shall  be 
construed  to  require  the  absorption  of  any  terminal  charges 
contrary  to  the  provisions  of  paragraph  2  hereof. 

2.  That  on  import,  export,  intercoastal  and  coastwise 
freight  traffic  (other  than  traffic  moving  via  coastwise  lines 
on  joint  through  rates),  in  carload  lots,  also  in  less  than 
carload  lots  aggregating  10,000  pounds  or  more,  handled 
for  account  of  the  Carrier  by  the  Imperial  Company  where 
the  tariffs  of  the  Carrier  provide  that  wharfage  and/or  han¬ 
dling  charges  shall  be  absorbed  in  the  freight  rate  to  or  from 
Norfolk,  the  Carrier  will  absorb  wharfage  and/or  handling 
charges  at  the  piers  and  warehouses  of  the  Imperial  Com¬ 
pany  in  the  same  manner  and  to  the  same  extent  that  it 
absorbs  such  charges  at  its  own  terminals  at  Pinners  Point; 
Provided,  that  no  handling  charge  will  be  absorbed  on 
freight  in  open  top  cars,  grain  in  bulk  or  freight  in  tank 
cars ;  and  provided  that  the  provisions  of  this  paragraph . 
shall  not  apply  to  traffic  that  is  the  property  of  the  Imperial 
Company. 

3.  That  where  the  Carriers’  tariffs  do  not  provide  that 
wharfage  and/or  handling  charges  shall  be  absorbed  in  the 
freight  rate,  the  Carrier  shall  publish  in  its  tariffs  the  same 
added  wharfage  and/or  handling  charges  to  apply  on  traffic 
moving  over  the  piers  and  warehouses  of  the  Imperial  Com¬ 
pany  as  are  effective  at  the  Carrier’s  own  terminals  at  Pin¬ 
ners  Point.  Such  added  wharfage  and/or  handling  charges 
shall  accrue  to  the  Imperial  Company. 

4.  The  Imperial  Company  agrees  to  make  every  reason¬ 
able  effort  to  load  and  unload  cars  or  lighters  promptly  and 
to  reduce  the  delay  to  a  minimum. 
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5.  The  Imperial  Company  shall  provide  the  necessary 
organization  and  employes  to  perform  the  labor  of  loading 
and  unloading  cars  or  lighters  and  to  check  freight  to  or 
from  its  piers  and  warehouses. 

6.  The  Imperial  Company  agrees  to  be  responsible  to 
the  Carrier  for  collection  of  freight  charges  as  per  freight 
bills  rendered  by  the  Carrier  and  any  other  charges  law¬ 
fully  assessed  against  the  property  transported  and  to 
comply  with  the  laws  with  regard  to  collection  of  such 
charges  by  common  carriers  and  with  lawful  orders  of  Gov¬ 
ernment  authorities  of  competent  jurisdiction  affecting  such 
collection  by  common  carrier. 

7.  The  charges  collected  by  the  Imperial  Company  and 
due  to  the  Carrier  shall  be  paid  by  the  Imperial  Company 
to  the  Carrier  in  accordance  with  the  rules  and  regulations 
prescribed  by  proper  officers  of  the  Carrier. 

8.  The  Imperial  Company  agrees  to  be  responsible  to 
the  Carrier  for  any  improper  delivery  of  goods  entrusted 
to  its  possession  under  the  terms  of  this  contract. 

9.  That  with  respect  to  freight  delivered  to  the  Imperial 
Company  by  the  Carrier  the  Imperial  Company  shall  as¬ 
sume  the  duties  and  obligations  imposed  by  law  and/or 
rules  of  the  American  Railway  Association,  Division  VII — 
Freight  Claims  (commonly  known  as  the  Freight  Claim 
Association)  upon  a  delivering  carrier.  It  is  understood 
that  delivery  shall  have  been  made  when  cars,  car  floats  or 
lighters  have  had  their  first  placement  at  the  wharf  adja¬ 
cent  to  the  piers  and/or  warehouses  of  the  said  Imperial 
Company. 

10.  That  with  respect  to  freight  to  be  delivered  to  the 
Carrier  by  the  Imperial  Company,  the  Imperial  Company 
will  be  responsible  until  such  freight  is  in  proper  shipping 
condition  and  is  loaded  into  the  cars  or  lighters  and  bill  of 
lading  and  shipping  order  come  into  the  possession  of  the 
Carrier.  That  in  the  adjustment  of  claims  on  such  freight 
the  Imperial  Company  will  assume  the  duties  and  obliga¬ 
tions  imposed  upon  a  forwarding  carrier  by  law  and/or 
rules  of  the  American  Railway  Association,  Division  VTE — 


595 


Freight  Claims  (commonly  known  as  the  Freight  Claim 
Association). 

11.  The  Imperial  Company  will  indemnify  the  Carrier 
and  save  it  harmless  to  the  extent  of  the  common  carrier 
or  warehouseman’s  liability  of  the  Carrier,  as  the  case  may 
be,  in  the  event  of  any  claims  for  loss  or  damage  to  freight 
in  the  Imperial  Company’s  possession  as  per  the  preceding 
paragraphs  hereof  (numbers  9  and  10),  including  loss  or 
damage  by  fire. 

12.  The  Imperial  Company  will  make  no  charge  against 
the  owmers  of  freight  or  any  other  persons  for  the  storage 
thereof  or  for  other  services  rendered  by  the  Imperial  Com¬ 
pany  in  connection  therewith  during  the  period  of  free  time 
established  by  the  duly  published  tariffs  of  the  Carrier  for 
whose  account  the  freight  is  handled.  It  is  understood  that 
such  free  time  shall  be  computed  in  accordance  with  the 
rules  of  the  published  tariff  whether  the  traffic  is  held  in 
cars  or  on  lighters  or  on  the  premises  of  the  Imperial  Com¬ 
pany. 

13.  That  with  respect  to  import,  export,  intercoastal  and 
coastwise  freight  handled  by  the  Imperial  Company  here¬ 
under,  the  Imperial  Company  shall  make  same  charge  for 
storage,  use  of  terminals  or  any  other  services  in  connection 
therewith  and  under  same  rules  and  regulations  as  are  con¬ 
temporaneously  maintained  by  the  Carrier  for  similar  serv¬ 
ices  at  its  own  piers  at  Pinners  Point,  except  this  is  not  in¬ 
tended  to  apply  to  freight  that  may  be  on  long  time  storage. 

14.  The  Imperial  Company  will  make,  execute  and  de¬ 
liver  to  the  Carrier,  and  at  all  times  during  the  life  of  this 
agreement  maintain  in  full  force,  a  bond  in  such  form  and 
with  such  good  and  sufficient  surety  or  sureties  as  may  be 
approved  by  the  Carrier,  in  the  penal  sum  of  Five  Thou¬ 
sand  Dollars  ($5,000.00)  conditioned  upon  the  faithful  per¬ 
formance  by  the  Imperial  Company  of  each  and  every  its 
covenants  in  this  agreement  contained.  The  Imperial  Com¬ 
pany  will  also,  at  its  own  cost  and  expense  provide,  and  at 
all  times  during  the  life  of  this  agreement  keep  in  full  force, 
fire  insurance  in  sufficient  amount  to  protect  the  full  liability 
of  the  Carrier  for  goods,  wares,  and  merchandise  while  in 
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the  possession  of  the  Imperial  Company  as  defined  in  this 
agreement;  policies  to  be  written  by  approved  insurance 
companies  with  loss  payable  clause  reading  as  follows : 

“Loss,  if  any,  on  property  belonging  to  The  Imperial 
Tobacco  Company  (of  Great  Britain  and  Ireland), 
Limited,  payable  to  them.” 

“Loss,  if  any,  on  property  held  by  the  assured  as 
agent  of  or  for  account  of  Atlantic  Coast  Line  Rail¬ 
road  Company  payable  to  The  Imperial  Tobacco 
Company  (of  Great  Britain  and  Ireland),  Limited, 
and/or  Atlantic  Coast  Line  Railroad  Company,  as 
respective  interests  may  appear.’ ’ 

15.  That  the  Imperial  Company  will  not  perform  a  com¬ 
mon  carrier  service  or  make  a  charge  therefor  until  such 
service  and  charge  are  covered  by  the  Carrier’s  tariff  law¬ 
fully  effective. 

16.  That  wherever  the  service  performed  and  charge  as¬ 
sessed  by  the  Imperial  Company  under  this  agreement  are 
covered  or  are  to  be  covered  by  tariffs,  classifications,  rules 
and  regulations  of  the  Carrier,  it  is  understood  that  the 
Imperial  Company  is  to  act  as  agent  of  the  Carrier  and  to 
strictly  comply  with  its  publications  and  the  laws  and/or 
lawful  orders  of  Government  authorities  of  competent 
jurisdiction,  and  that  the  Imperial  Company  will  indemnify 
the  carrier  for  all  damage  or  expense  it  may  incur  by  reason 
of  the  Imperial  Company’s  violation  of  this  understanding. 

17.  The  Imperial  Company  will  keep  the  said  warehouses 
and  premises  in  good  order  and  repair  and  properly 
equipped  for  the  prompt  and  effective  handling  of  the 
traffic  delivered  to  and  received  from  it  by  the  Carrier. 

18.  It  is  further  agreed  that  no  assignments  of  this  agree¬ 
ment  shall  be  valid  without  the  consent  of  the  Carrier,  and 
that  this  shall  apply  as  well  as  to  involuntary  assignments, 
and  that  upon  the  happening  of  any  legal  proceedings  the 
effect  of  which  shall  be  to  divest  the  title  or  possession  of 
the  said  Imperial  Company  this  agreement  shall,  at  the 
option  of  the  Carrier,  cease  and  determine. 

19.  That  this  agreement  shall  take  effect  as  of  the  date  of 
these  presents,  and  shall  continue  in  effect  until  such  time 
as  either  party  hereto  shall  terminate  the  same  by  serving 
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upon  the  other  ninety  (90)  days’  notice  in  writing,  of  the 
election  so  to  do ;  Provided,  however,  that  the  Carrier  shall 
have  the  right,  and  the  same  is  hereby  reserved,  to  termi¬ 
nate  the  same  forthwith  upon  the  violation  by  the  Imperial 
Company  of  any  of  its  covenants  in  this  agreement  con¬ 
tained. 

20.  In  case  of  any  difference  or  dispute  arising  under 
this  agreement  with  reference  to  its  proper  interpretation, 
the  parties  hereto  agree  to  submit  the  same  to  two  arbitra¬ 
tors,  one  of  whom  shall  be  appointed  by  the  Carrier  and 
the  other  by  the  Imperial  Company,  and  if  these  arbitrators 
cannot  agree,  they  shall  select  a  third  disinterested  and 
competent  party,  and  their  decision  or  that  of  a  majority 
of  them  shall  be  final  and  conclusive  between  the  parties 
hereto.  And,  in  case  either  of  the  said  parties  shall  fail  to 
appoint  an  arbitrator,  as  aforesaid,  for  the  period  of  thirty 
(30)  days  after  written  notice  given  by  the  other  party  to 
make  such  appointment,  then  and  in  that  event,  the  arbi¬ 
trator  appointed  by  the  party  not  in  default  shall  appoint 
an  arbitrator  for  the  defaulting  party,  and  the  said  two 
arbitrators  shall  select  a  third  arbitrator,  and  the  three  so 
chosen  shall  hear  and  decide  such  differences,  and  their 
decisions  or  that  of  a  majority  of  them  shall  be  final  and 
conclusive  upon  the  parties  hereto. 

In  Witness  Whereof,  the  parties  hereto  have  caused 
these  presents  to  be  executed  by  their  respective  officers 
thereunto  duly  authorized,  the  day  and  year  first  above 
written. 

The  Imperial  Tobacco  Company  (of 
Great  Britain  and  Ireland),  Limited, 

By  (S)  L.  H.  Reed,  Resident  Director. 

In  presence  of : 

(S)  W.A.Lark,  (S)  J.  M.  Jones, 

As  to  Imperial  Company 

Atlantic  Coast  Line  Railroad  Company, 
By:  (S)  C.  McD.  Davis,  Vice-President. 

In  presence  of: 

(S)  J.  E.  Loughlin,  (S)  James  B.  Sharpton, 

As  to  Carrier. 
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Statement  of  the  Number  of  Cars  of  Southern  Railway  Traffic  Delivered  to  the  Government  in 

the  Period  June  1, 1943,  to  May  31, 1944. 

CONSIGNEE  \  CARS 


as  indicating  that  the  particular  traffic  is  intended  for  export. 
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Pact  No.  2 

Excerpt  from  Southern  Railway  Port  Charges 
Tariff  No.  10  I.C.C.  A-11013 

Item  No.  30- A  (Cancels  Item  No.  80,  page  11  of  tariff).  Absorption  of 

Wharfage  and  Handling  Charges  at  Norfolk,  Va.  on  Traffic  Moving 

Through: 

Lincoln  Tidewater  Terminals,  Incorporated. 

Southgate  Terminals  (Portsmouth  Division). 

(a)  On  export,  import  and  coastwise  traffic  originating 
at  or  destined  to  points  shown  in  Territorial  Group  1,  page 
4  of  tariff,  moving  in  connection  with  the  Southern  Railway 
through  the  terminals  listed  above,  a  wharfage  charge  of 
1  (one)  cent  per  hundred  pounds  on  all  freight  and  a  loading 
or  unloading  charge  of  3  (three)  cents  per  hundred  pounds 
on  all  freight  in  closed  cars,  as  published  in  Norfolk  and 
Portsmouth  Belt  Railroad  Company’s  I.C.C.  No.  105, 
supplements  thereto  or  successive  issues  thereof,  will  be 
included  in  the  transportation  rate  applicable  on  such  traffic 
to  or  from  Norfolk,  Va. 

(b)  On  export,  import  and  coastwise  traffic  originating 
at  or  destined  to  points  other  than  those  named  in  Terri¬ 
torial  Group  1,  page  4  of  tariff,  moving  in  connection  with 
the  Southern  Railway  through  the  terminals  listed  above, 
on  rates  applicable  to  or  from  shipside,  the  wharfage  and 
handling  charges  as  published  in  Norfolk  and  Ports¬ 
mouth  Belt  Railroad  Company’s  I.C.C.  No.  105,  supple¬ 
ments  thereto  or  successive  issues  thereof,  will  be  included 
in  the  transportation  rate  on  such  traffic  to  or  from  Norfolk, 
Va.,  except  that  the  allowance  for  wharfage  or  handling 
shall  in  no  case  exceed  4  (four)  cents  per  hundred  pounds. 

(c)  In  all  other  respects  the  wharfage,  handling,  storage 
and  all  other  charges  as  published  in  Norfolk  and  Ports¬ 
mouth  Belt  Railroad  Company’s  I.C.C.  No.  105,  supple¬ 
ments  thereto  or  successive  issues  thereof,  will  be  in  addi¬ 
tion  to  the  transportation  rate  applicable  on  such  traffic 
to  or  from  Norfolk,  Va. 

Item  No.  85.  Absorption  of  Wharfage  and  Handling  Charges  at  Norfolk, 

Va.  on  Traffic  Moving  Through: 

Imperial  Tobacco  Company’s  Berkley  Terminals. 

Jones  Cold  Storage  Corporation. 
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Lambert’s  Point  Docks,  Incorporated. 

Norfolk  Tidewater  Terminals,  Incorporated. 

Norfolk  Warehouse  Company,  Incorporated. 

Security  Warehouse  Corporation. 

(a)  On  export,  import  and  coastwise  traffic  originating 
at  or  destined  to  points  shown  in  Territorial  Group  1,  page  4, 
moving  in  connection  with  the  Southern  Bailway  through 
the  terminal  listed  above,  a  wharfage  charge  of  1  cent  per 
hundred  pounds  on  all  freight  and  a  loading  or  unloading 
charge  of  3  cents  per  hundred  pounds  on  all  freight  in  closed 
cars,  as  published  in  Agent  B.  H.  Hoke’s  I.C.C.  No.  654 
(Port  Charges  Tariff  326-F),  supplements  thereto  or  suc¬ 
cessive  issues  thereof,  will  be  included  in  the  transporta¬ 
tion  rate  applicable  on  such  traffic  to  or  from  Norfolk,  Va. 

(b)  On  export,  import  and  coastwise  traffic  originating  at 
or  destined  to  points  other  than  those  named  in  Territorial 
Group  1,  page  4,  moving  in  connection  with  the  Southern 
Bailway  Company  through  the  terminals  listed  above,  on 
rates  applicable  to  or  from  shipside,  the  wharfage  and  han¬ 
dling  charges  as  published  in  Agent  B.  H.  Hoke’s  I.C.C. 
No.  654  (Port  Charges  Tariff  326-F),  supplements  thereto 
or  successive  issues  thereof,  will  be  included  in  the  trans¬ 
portation  rate  on  such  traffic  to  or  from  Norfolk,  Va.,  except, 
that  the  allowance  for  wharfage  and  handling  shall  in  no 
case  exceed  4  cents  per  hundred  pounds  and  except,  further 
that  the  allowance  on  apples,  carloads,  from  Southern  Bail¬ 
way  stations  Alexandria,  Va.  (Index  15)  to  Winesap,  Va. 
(Index  315)  inclusive,  of  Agent  A.  P.  Leland’s  I.C.C. 
No.  A-22  (Official  List  of  Open  and  Prepay  Stations  No. 
57),  supplements  thereto  or  successive  issues  thereof,  shall 
not  exceed  1  cent  per  hundred  pounds. 

(c)  In  all  other  respects  the  wharfage,  handling,  storage 
and  all  other  charges  as  published  in  Agent  B.  H.  Hoke’s 
I.C.C.  No.  654  (Port  Charges  Tariff  326-F),  supplements 
thereto  or  successive  issues  thereof,  will  be  in  addition  to 
the  transportation  rates  applicable  on  such  traffic  to  or  from 
Norfolk,  Va. 
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Page  3 

Excerpt  from  Agent  R.  H.  Hoke's  Georgia  Tariff 

No.  712-C  (ICC  712) 

Item  130.  Basis  for  Bates  to  SMpside  Norfolk,  Portsmoutli,  Pinners  Point, 
Newport  News  or  Richmond,  Va.,  on  Export,  Coastwise  or  Intercoastal 
Traffic  (see  Item  150) 

(Applicable  only  in  the  absence  of  specific  rates  on  export, 
coastwise  or  intercoastal  traffic.)  (See  Note  1,  this  Item) 
If  the  charges  accruing  under  the  rail-water  or  all  rail 
rates  applicable  via  Norfolk,  Portsmouth,  Pinners  Point, 
Newport  News  or  Richmond,  Va.,  to  Baltimore,  Md.,  as 
published  in  tariffs  listed  in  Item  135  are  lower  than  the 
charges  accruing  under  the  rates  to  Norfolk,  Portsmouth, 
Pinners  Point,  Newport  News,  or  Richmond,  Va.,  as  pub¬ 
lished  in  this  tariff,  plus  wharfage  and  handling  charges 
applicable  at  said  Virginia  ports  as  published  in  F.  D. 
Miller  Tariff  326-F,  ICC  654,  C&O  Tariff  91-J,  ICC  12558, 
N&W  Tariff  GFO  23-E,  ICC  9101,  Norfolk  &  Portsmouth 
Belt  Line  RR  tariff  6-J,  ICC  105,  and  VGN.  Tariff  1813-K 
IOC  2196,  the  lower  charges  resulting  from  such  rates  to 
Baltimore,  Md.,  will  apply  to  the  shipside  Norfolk,  Ports¬ 
mouth,  Pinners  Point,  Newport  News,  or  Richmond,  Va. 

Note  1. — For  specific  rates  on  export,  coastwise  and  inter¬ 
coastal  traffic,  see  F.  D.  Miller  Tariffs  77-S  (General  Ex¬ 
port),  ICC  1921  (C.  R.  Young  Series);  139-Z  (Southern- 
Panama  Pacific),  ICC  524;  705-C  (Southern  Export),  ICO 
332;  724-B  (Southern  Coastwise),  ICC  334. 

(Departure  from  the  terms  of  Rules  4(h),  4(i)  and  7(b) 
of  tariff  Circular  No.  20  is  authorized  under  permission 
of  the  Interstate  Commerce  Commission  No.  162918  of 
August  7,  1937,  amended.) 
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Page  No.  6 

Excerpt  From  Agent  R.  H.  Hoke’s  Southern 
Export  Tariff  No.  705-F  (ICC  903) 

Item  155:  Application  of  Rates  Published  in  This  Tariff. 

Rates  published  in  this  tariff  apply  on  export  traffic  to 
all  foreign  countries  (see  Note  2  this  Item),  except  as  other¬ 
wise  provided  herein,  and  take  precedence  over  rates  appli¬ 
cable  on  domestic  traffic  from  and  to  the  same  point  via 
the  same  route. 

Rates  named  in  this  tariff  apply  only  under  the  follow¬ 
ing  conditions : 

(1)  On  traffic  which  does  not  leave  the  possession  of  the 
inland  carrier  until  delivered  to  the  ocean  carrier  or  its 
agent  except  that  export  rates  named  in  tariff  will  apply  on 
the  articles  listed  in  Item  730  delivered  to  port  compresses 
for  compression  before  exportation,  when  such  deliveries 
are  made  on  orders  of  the  ocean  carrier. 

Will  apply  on  traffic  delivered  to  coastwise  or  intercoastal 
lines  for  trans-shipment  to  ocean  carriers  at  other  ports 
upon  presentation  of  a  copy  of  the  export  declaration  show¬ 
ing  that  freight  is  for  export,  (see  Note  1,  this  Item) 

(2)  On  traffic  which  leaves  the  possession  of  the  inland 
carrier  or  its  agent  after  arrival  at  the  port,  when  provi¬ 
sion  for  the  application  of  the  export  rates  under  such  cir¬ 
cumstances  is  covered  by  a  transit  tariff  on  file  with  the 
Interstate  Commerce  Commission. 

(3)  On  traffic  delivered  to  the  party  entitled  to  receive 
it  at  the  ports  to  which  the  export  rates  apply,  and  which 
traffic  is  handled  direct  from  carriers’,  station  to  steam¬ 
ship  docks  and  there  delivered  to  ocean  carrier  or  its  agent 
and  on  which  required  proof  of  exportation  is  given. 

(4)  Export  rates  will  also  apply  on  shipments  consigned 
to  the  United  States  Government  and  handled  through 
Navy  Bases,  Navy  Yards,  or  Army  Bases  for  export  to 
foreign  countries,  including  Canal  Zone  of  Panama  and 
Insular  Possessions  of  the  United  States,  provided  proof 
of  exportation  is  subsequently  given  to  the  inbound  line 
haul  carrier. 

(5)  Prepayment  of  inland  charges  will  be  required  on 
shipments  consigned  to  the  ports  named  in  this  tariff  on 
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domestic  bills  of  lading  endorsed  for  export  (not  applicable 
to  shipments  on  government  bills  of  lading.) 

Note  1. — The  Agent  of  the  carrier  issuing  the  bill  of  lad¬ 
ing  will  endorse  on  the  waybill  a  statement  to  the  effect 
that  a  copy  of  the  export  declaration  is  in  his  possession. 
Note  2. — The  term  “foreign  countries”,  include: 

(a)  Canal  Zone  of  Panama. 

(b)  Cuba. 

(c)  Insular  possessions  of  the  United  States  (Philip¬ 
pine  Islands,  Porto  Rico,  Hawaiian  Islands  and 
Virgin  Islands),  also 

(d)  All  destinations  not  located  in — 

(1)  United  States  of  America  (including 

Alaska), 

(2)  Canada  (including  Provinces  of  Prince  Ed- 

ward  Island,  New  Brunswick  and  Nova 
Scotia), 

(3)  Newfoundland, 

(4)  Islands  of  Miquelon  and  St.  Pierre. 
Exception  1 . — The  rates  published  in  this  tariff  on  cigars, 

cigarettes,  and  manufactured  tobacco  will  also  apply  on 
shipments  moving  in  bond  consigned  to  vessels  at  the 
ports  for  consumption  beyond  the  territorial  waters  of 
the  United  States. 

Exception  2. — The  rates  published  in  this  tariff  on  the 
following  commodities  are  also  applicable  on  traffic  fer 
export  to  Canada : 

Clay,  to  Savannah,  Ga.,  as  shown  in  Items  3228  and 
3258. 

Pulpboard  as  shown  in  Item  10237. 

Sumac  leaves  to  Norfolk,  Va.,  as  shown  in  Item  12525. 
Tin  and  teme  plate,  scrap  to  Norfolk,  Va.,  as  shown 
in  Item  12675. 

Woodpulp  as  shown  in  Item  12015. 

Exception  3. — The  rates  published  in  this  tariff  on  the 
following  commodities  are  also  applicable  on  traffic  for 
export  to  Newfoundland: 

Pulpboard  as  shown  in  Item  10237. 

Woodpulp  as  shown  in  Item  12015. 
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Marinette,  Wis. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Milwaukee,  Wis. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Sheboygan,  Wis. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Alpena,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Ann  Arbor,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Philadelphia  Norfolk 


Short 

Short 

Line 

Classes 

line 

Classes 

Miles 

X 

5 

Miles 

X 

5 

933 

166 

58 

1114 

185 

65 

165 

56 

164 

55 

161 

56 

159 

55 

878 

166 

58 

999 

176 

62 

162 

56 

161 

55 

161 

56 

159 

55 

913 

166 

58 

1052 

185 

65 

165 

56 

164 

55 

161 

56 

159 

55 

817 

166 

58 

1013 

187 

65 

164 

56 

163 

55 

160 

56 

158 

55 

640 

138 

48 

785 

157 

55 

134 

48 

133 

47 

135 

48 

133 

47 
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Big  Rapids,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Cadillac,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Cheboygan,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Clare,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Clifford,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Detroit,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Flint,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Grand  Rapids,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Grindstone  City,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Jackson,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Kalamazoo,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Lansing,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Ludington,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastai  &  coastwise 
Manistiqne,  Mich. 

Domestic 

Export,  intercoastai  &  coastwise 
Import,  intercoastai  &  coastwise 


Philadelphia  Norfolk 


Short 

Short 

Line 

Classes 

Line 

Classes 

Miles 

1 

5 

Miles 

1 

s 

781 

158 

55 

940 

176 

62 

156 

53 

155 

52 

152 

53 

150 

52 

787 

161 

56 

967 

180 

63 

159 

54 

158 

53 

155 

54 

153 

53 

858 

174 

61 

1053 

195 

68 

172 

59 

171 

58 

168 

59 

166 

58 

738 

154 

54 

919 

175 

61 

152 

52 

151 

51 

148 

52 

146 

51 
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648 

141 

49 

861 

165 

58 

139 

47 

138 

47 

135 

47 

133 

46 

637 

135 

47 

796 

153 

54 

133 

45 

132 

44 

129 

45 

127 

44 

663 

140 

49 

842 

162 

57 

140 

48 

139 

47 

136 

48 

134 

47 

760 

154 

54 

905 

167 

58 

148 

52 

147 

51 

148 

52 

146 

51 

690 

144 

50 

903 

168 

59 

142 

48 

141 

47 

138 

48 

136 

47 

666 

141 

49 

811 

158 

55 

136 

48 

135 

47 

137 

48 

135 

47 

730 

147 

51 

870 

163 

57 

144 

51 

143 

50 

145 

51 

143 

50 

701 

144 

50 

846 

163 

57 

140 

49 

139 

48 

140 

49 

138 

48 

826 

165 

58 

1001 

182 

64 

163 

56 

162 

55 

159 

56 

157 

55 

951 

182 

64 

1132 

200 

70 

180 

62 

179 

61 

176 

62 

174 

61 
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Muskegon,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Petoskey,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Pontiac,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Port  Huron,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Saginaw,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Traverse  City,  Mich. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Burlington,  Iowa 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Clinton,  Iowa 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Dubuque,  Iowa 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Aurora,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Bloomington,  Ill. 

Domestic 

Export,  "intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Cairo,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Centralia,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Champaign,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Philadelphia.  Norfolk 


Short 

Short 

Line 

Classes 

Line 

Classes 

Miles 

1 

& 

Miles 

1 

5 

800 

154 

54 

945 

169 

59 

150 

53 

149 

52 

151 

53 

149 

52 

843 

169 

59 

1039 

190 

67 

167 

57 

166 

56 

163 

57 

161 

56 

655 

140 

49 

822 

160 

56 

135 

48 

134 

47 

136 

48 

134 

47 

598 

135 

47 

811 

158 

55 

133 

45 

132 

44 

129 

45 

127 

44 

688 

144 

50 

875 

165 

58 

142 

48 

141 

47 

138 

48 

136 

47 

834 

168 

59 

1014 

187 

65 

166 

57 

165 

56 

162 

57 

160 

56 

997 

180 

63 

1063 

184 

64 

175 

62 

174 

61 

176 

62 

174 

61 

951 

176 

62 

1040 

183 

64 

172 

61 

171 

60 

173 

61 

171 

60 
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986 

179 

63 

1085 

186 

65 

175 

62 

174 

61 

176 

62 

174 

61 

847 

164 

57 

944 

171 

60 

159 

56 

158 

55 

160 

56 

158 

55 

881 

166 

58 

933 

169 

59 

159 

56 

158 

55 

160 

56 

158 

55 

991 

182 

64 

1033 

178 

62 

173 

61 

172 

60 

174 

61 

172 

60 

916 

173 

61 

938 

172 

60 

164 

58 

163 

57 

165 

58 

163 

57 

837 

163 

57 

885 

165 

58 

155 

55 

154 

54 

156 

55 

154 

54 

611 


Chester,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Chicago,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Danville,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 

Decatur,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Eldorado,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Flora,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Forrest,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Freeport,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Galesburg,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Geneseo,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Litchfield,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Marion,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Mattoon,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Mt.  Carmel,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Philadelphia  Norfolk 

Short  Short 

Line  Classes  Linj  Classes 

Miles  1  5  Miles  X  5 


983 

179 

63 

997 

176 

62 

172 

61 

171 

60 

814 

173 

61 

914 

171 

60 

160 

56 

166 

58 

155 

55 

154 

54 

156 

55 

154 

54 

803 

852 

160 

56 

163 

57 

152 

54 

151 

53 

153 

54 

151 

53 

876 

166 

159 

160 
914 

173 

164 

165 


886 


58 

56 

56 

61 

58 

58 
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920 

169 

59 

158 

55 

158 

55 

927 

172 

60 

163 

57 

163 

57 

900 

168 

59 

167 

58 

159 

56 

158 

55 

848 

160 

56 

913 

158 

55 

165 

57 

167 

58 

157 

56 

156 

55 

925 

158 

56 

1024 

156 

55 

173 

61 

182 

64 

168 

59 

167 

58 

954 

169 

59 

1023 

167 

58 

177 

62 

180 

63 

172 

61 

171 

60 

942 

173 

61 

1028 

171 

60 

173 

61 

178 

62 

168 

59 

167 

58 

169 

59 

167 

58 

930 

974 

173 

61 

174 

61 

166 

59 

165 

58 

956 

167 

59 

969 

165 

58 

177 

62 

174 

61 

167 

59 

166 

58 

168 

59 

166 

58 
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852 

164 

57 

895 

166 

58 

157 

56 

156 

55 

856 

158 

56 

870 

156 

55 

165 

58 

163 

57 

157 

56 

156 

55 

158 

56 

156 

55 

612 


Pana,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Peoria,  HI. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Quincy,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Rockford,  HI. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Roodhouse,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Springfield,  HI. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Sterling,  Ill. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Streator,  HI. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Warren,  I1L 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Bloomington,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Evansville,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Fort  Wayne,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Greensburg,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Huntingburg,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Philadelphia  Norfolk 


Short 

Short 

Lino 

Classes 

Lino 

Classes 

Mites 

1 

6 

Mites 

1 

s 

890 

934 

- 

168 

59 

169 

59 

162 

57 

161 

56 

163 

57 

161 

56 

912 

171 

60 

971 

174 

61 

164 

58 

163 

57 

165 

58 

163 

57 

1025 

180 

63 

1069 

182 

64 

175 

62 

174 

61 

176 

62 

174 

61 

898 

168 

59 

999 

177 

62 

164 

58 

163 

57 

165 

58 

163 

57 

962 

176 

62 

1005 

178 

62 

169 

60 

168 

59 

170 

60 

168 

59 

915 

171 

60 

958 

172 

60 

164 

58 

163 

57 

165 

58 

163 

57 

923 

173 

61 

1021 

178 

62 

168 

59 

167 

58 

169 

59 

167 

58 
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866 

165 

58 

950 

173 

61 

161 

57 

160 

56 

162 

57 

160 

56 

949 

176 

62 

1048 

185 

65 

172 

61 

171 

60 

173 

61 

171 

60 

772 

155 

54 

800 

157 

55 

147 

52 

146 

51 

148 

52 

146 

51 

871 

166 

58 

884 

163 

57 

159 

56 

158 

55 

160 

56 

158 

55 

668 

143 

50 

778 

155 

54 

136 

48 

135 

47 

137 

48 

135 

47 

707 

147 

51 

720 

150 

53 

139 

49 

138 

48 

140 

49 

138 

48 

824 

161 

56 

838 

161 

56 

153 

54 

152 

53 

154 

54 

152 

53 

613 


Indianapolis,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Lafayette,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Logansport,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Munice,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
North  Vernon,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Plymouth,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Richmond,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
South  Bend,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Terre  Haute,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Valparaiso,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Vincennes,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Wolcottville,  Ind. 

Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Chillicothe,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


PhOadetoWa 

Short 

Norfolk 

Short 

Um 

Classes 

Line 

Classes 

Miles 

1 

5 

MUes 

i 

6 

723 

149 

52 

767 

152 

53 

142 

50 

141 

49 

143 

50 

141 

49 

765 

155 

54 

828 

160 

56 

147 

52 

146 

51 

148 

52 

146 

51 
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740 

149 

52 

806 

155 

54 

143 

51 

142 

50 

144 

51 

142 

50 

680 

143 

50 

743 

150 

53 

136 

48 

135 

47 

137 

48 

135 

47 

716 

147 

51 

729 

150 

53 

139 

49 

138 

48 

140 

49 

138 

48 

732 

149 

52 

838 

160 

56 

143 

51 

142 

50 

144 

51 

142 

50 

655 

142 

50 

707 

144 

50 

132 

47 

131 

46 

133 

47 

131 

46 

737 

149 

52 

861 

164 

57 

143 

51 

142 

50 

144 

51 

142 

50 

795 

160 

56 

839 

163 

57 

152 

54 

151 

53 

153 

54 

151 

53 

770 

155 

54 

870 

164 

57 

150 

53 

149 

52 

151 

53 

149 

52 

832 

164 

57 

846 

163 

57 

155 

55 

154 

54 

156 

55 

154 

54 
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688 

143 

50 

814 

161 

56 

136 

48 

135 

47 

137 

48 

135 

47 

548 

127 

44 

588 

132 

46 

115 

41 

114 

40 

116 

41 

114 

40 

614 


Cincinnati,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Columbus,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Dayton,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Defiance,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Fostoria,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Gallipolis,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Lima,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Logan,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Marion,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Midland  City,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Piqua,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Portsmouth,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Sardinia,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Springfield,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 


Philadelphia 

Norfolk 

Short 

Short 

Line 

Classes 

Line 

Classes 

Miles 

1 

s 

Miles 

1 

6 

644 

140 

49 

657 

140 

49 

129 

46 

128 

45 

130 

46 

128 

45 

545 

127 

44 

632 

135 

47 

118 

42 

117 

41 

119 

42 

117 

41 

614 

136 

48 

665 

140 

49 

126 

45 

125 

44 

127 

45 

125 

44 

629 

138 

48 

763 

154 

54 

133 

47 

132 

46 

134 

47 

132 

46 

578 

130 

46 

720 

147 

51 

126 

45 

125 

44 

127 

45 

125 

44 

536 

127 

44 

518 

124 

43 

115 

41 

114 

40 

116 

41 

114 

40 

618 

136 

48 

719 

147 

51 

126 

45 

125 

44 

127 

45 

125 

44 

Page  11  of  14  pages 

514 

123 

43 

583 

130 

46 

112 

40 

111 

39 

113 

40 

111 

39 

569 

130 

46 

677 

141 

49 

122 

43 

121 

42 

123 

43 

121 

42 

601 

134 

47 

637 

135 

47 

125 

44 

124 

43 

126 

44 

124 

43 

618 

136 

48 

690 

143 

50 

126 

45 

125 

44 

127 

45 

125 

44 

574 

130 

46 

550 

129 

45 

119 

42 

118 

41 

120 

42 

118 

41 

633 

140 

49 

609 

134 

47 

129 

46 

128 

45 

130 

46 

128 

45 

589 

132 

46 

656 

140 

49 

123 

44 

122 

43 

124 

44 

122 

43 

615 


Philadelphia 

Norfolk 

Short 

Short 

Line 

Clines 

Line  Classes 

Miles 

I 

2 

Miles  1 

2 

Toledo,  Ohio 

595 

740 

Domestic 

135 

47 

153 

54 

Export,  intercoastal  &  coastwise 

133 

45 

132 

44 

Import,  intercoastal  &  coastwise 

129 

45 

127 

44 

Washington  Court  House,  Ohio 

580 

620 

Domestic 

132 

46 

135 

47 

Export,  intercoastal  &  coastwise 

123 

44 

122 

43 

Import,  intercoastal  &  coastwise 

124 

44 

122 

43 
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Henderson,  Ky. 

882 

895 

Domestic 

168 

59 

165 

58 

Export,  intercoastal  &  coastwise 

162 

57 

161 

56 

Import,  intercoastal  &  coastwise 

163 

57 

161 

56 

Lexington,  Ky. 

710 

643 

Domestic 

154 

54 

147 

51 

Export,  intercoastal  &  coastwise 

143 

51 

142 

50 

Import,  intercoastal  &  coastwise 

144 

51 

142 

50 

Louisville,  Ky. 

772 

785 

Domestic 

154 

54 

156 

55 

Export,  intercoastal  &  coastwise 

146 

52 

145 

51 

Import,  intercoastal  &  coastwise 

147 

52 

145 

51 

St.  Louis,  Mo. 

964 

996 

Domestic 

176 

62 

176 

62 

Export,  intercoastal  &  coastwise 

169 

60 

168 

59 

Import,  intercoastal  &  coastwise 

170 

60 

168 

59 

Section  2 

(Norfolk  port  rates  higher  than  Philadelphia  port  rates) 


Philadelphia 

Norfolk 

Short 

Short 

Line 

Classes 

Line  Classes 

Miles 

1 

5 

Miles  1 

5 

Akron,  Ohio 

475 

621 

Domestic 

118 

41 

135 

47 

Export,  intercoastal  &  coastwise 

113 

40 

125 

44 

Import,  intercoastal  &  coastwise 

114 

40 

125 

44 

Ashtabula,  Ohio 

450 

628 

Domestic 

112 

39 

135 

47 

Export,  intercoastal  &  coastwise 

112 

39 

135 

47 

Import,  intercoastal  &  coastwise 

112 

39 

135 

47 

Cambridge,  Ohio 

473 

602 

Domestic 

119 

42 

132 

46 

Export,  intercoastal  &  coastwise 

110 

39 

125 

44 

Import,  intercoastal  &  coastwise 

111 

39 

125 

44 
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Canton,  Ohio 

460 

605 

Domestic 

114 

40 

132 

46 

Export,  intercoastal  &  coastwise 

110 

39 

125 

44 

Import,  intercoastal  &  coastwise 

111 

39 

125 

44 

Cleveland,  Ohio 

490 

636 

Domestic 

118 

41 

135 

47 

Export,  intercoastal  &  coastwise 

118 

40 

135 

47 

Import,  intercoastal  &  coastwise 

114 

40 

135 

47 

616 


Mansfield,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Newark,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Painesville,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Sandusky,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Uhrichsville,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Youngstown,  Ohio 
Domestic 

Export,  intercoastal  &  coastwise 
Import,  intercoastal  &  coastwise 
Tariff  Authority: 

W.  S.  Curlett’s  I.C.C.  No.  A -574 
W.  S.  Curlett’s  I.C.C.  No.  A-766 
B.  T.  Jones’  I.C.C.  No.  3642 


Philadelphia  Norfolk 


Short 

Short 

Line 

Classes 

Line 

Classes 

Miles 

X 

2 

Mika 

1 

2 

532 

123 

43 

677 

141 

49 

119 

42 

125 

44 

120 

42 

125 

44 

512 

123 

43 

630 

135 

47 

114 

41 

117 

41 

115 

41 

117 

41 

475 

118 

41 

634 

135 

47 

113 

40 

135 

47 

114 

40 

135 

47 

550 

125 

44 

696 

143 

50 

119 

42 

132 

44 

120 

42 

127 

44 

446 

114 

40 

591 

132 

46 

110 

39 

125 

44 

111 

39 

125 

44 

424 

109 

38 

570 

127 

44 

104 

37 

125 

44 

105 

37 

125 

44 
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Section  3 

SUMMAEY 


Short 

Line 

Mile* 

Section  1— AVERAGE 
distances  and  rates — 94 
key  points 

Distances  779.9 

Domestic  rates 
Eastbound  port  rates 
Westbound  port  rates 

Section  2 — AVERAGE 
distances  and  rates — 11 
key  points 

Distances  480.6 

Domestic  rates 
Eastbound  port  rates 
Westbound  port  rates 

Sections  1  and  2 — AVEIt- 
AGE  distances  and  rates 
— 105  key  points 

Distances  748.3 

Domestic  rates 
Eastbound  port  rates 
Westbound  port  rates 


Philadelphia 

Short 

Claaae*  Line 

1  5  Miles 


866. 

155.7  54.5 

149.6  52.6 

149.6  52.6 


626.4 

129.3  41.1 

112.5  39.8 

113.4  39.8 


840.9 

151.7  53.1 

145.7  5.12 

145.8  51.2 


Norfolk 

Classes 

1  5 


163.8  57.3 

148.6  51.6 

147.6  51.6 


134.7  46.9 

127.6  44.5 

1272  44.5 


160.7  562 

146.4  502 

145.5  50.8 


617 


Interstate  Commerce  Commission 
No.  29117 

United  States  of  America 
v. 

Aberdeen  &  Rockfish  Railroad  Company,  et  al . 
Submitted  Decided 

Refusal  of  defendants  to  make  the  Army  an  allowance  for 
wharfage  and  handling  costs  incident  to  shipside  re¬ 
ceipt  and  delivery  of  its  export,  import,  coastwise  and 
intercoastal  freight  at  Army  Base  Piers  1  and  2,  Nor¬ 
folk,  Va.,  or  to  state  wharfage  and  handling  charges  at 
Norfolk  separate  from  the  rates  on  said  tariff  found  not 
to  result  in  rates  that  are  inapplicable,  unreasonable, 
unjustly  discriminatory,  unduly  prejudicial  or  otherwise 

unlawful.  Complaint  dismissed. 

•  •  * 

Report  Proposed  by  Wm.  A.  Disque,  Examiner 
By  complaint  filed  April  15,  1944,  complainant,  herein¬ 
after  called  the  Army,  alleges  that  defendants’  refusal  to 
make  it  an  allowance  for  wharfage  and  handling  costs  in¬ 
cident  to  shipside  receipt  and  delivery  of  its  export,  import, 
coastwise  and  intercoastal  freight  at  Army  Base  Piers  1 
and  2,  Norfolk,  Va.,  resulted  and  results  in  rates 1  that  are 
inapplicable,  unreasonable,  unjustly  discriminatory,  un¬ 
duly  prejudicial  and  otherwise  violative  of  the  Interstate 
Commerce  Act.  The  Commission  is  asked  to  require  de¬ 
fendants  for  the  future  to  pay  the  Army  an  allowance  for 
wharfage  and  handling  costs  or  publish  wharfage  and  han¬ 
dling  charges  separately  from,  and  for  application  in  con¬ 
nection  with,  rates  to  and  from  the  Norfolk  piers  repre¬ 
senting  reductions  from  the  present  rates  in  the  amount 
of  such  charges,  and  award  reparation  on  all  past  ship¬ 
ments  handled  by  the  Army  over  the  piers.  The  proceed¬ 
ing  can  concern  only  tariff  rates.  Lower  rates  resulting 
from  land  grant  deductions  and  rates  afforded  under  sec¬ 
tion  22  of  the  act  are  not  within  the  jurisdiction  of  this 
Commission. 


1  Rates  and  charges  will  be  stated  herein  in  amounts  per  100  pounds. 
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The  State  Corporation  Commission  of  Virginia;  State 
Port  Authority  of  Virginia;  Norfolk  Port-Traffic  Commis¬ 
sion;  Richmond  Chamber  of  Commerce;  Baltimore  Associ¬ 
ation  of  Commerce;  Chamber  of  Commerce  and  Board  of 
Trade  of  Philadelphia;  and  Port  of  New  York  Authority 
intervened.  They  oppose  the  publication  of  wharfage  and 
handling  charges  separate  from  the  rates,  but  otherwise 
are  neutral. 

There  have  long  been  several  piers  at  Norfolk  which 
have  been  used  for  export  and  import  traffic  moved  to  and 
from  that  port  by  rail.  Two  of  them,  Army  Base  Piers  1 
and  2,  jutting  out  into  Hampton  Koads  just  north  of  La- 
Fayette  Kiver,  were  built  by  the  Army,  having  been  com¬ 
pleted  shortly  after  the  last  war  and  leased  to  private  in¬ 
terests  for  commercial  peace  time  operation  as  public  ter¬ 
minal  facilities  of  the  railroads.  About  two  years  ago, 
with  the  rapid  building  up  of  our  overseas  forces,  the  Army 
found  it  necessary  to  retake  these  two  piers  and  operate 
them  for  the  movement  of  tremendous  and  unprecedented 
quantities  of  military  traffic,  almost  entirely  outbound. 
Army  operation  began  June  15,  1942,  and  still  continues. 
Prior  to  that  date  the  2  piers  had  been  operated  by  the 
Transport,  Trading  and  Terminal  Corporation  as  an  agent 
or  servant  of  defendants.  Large  adjacent  railroad  storage 
yards  can  accommodate  perhaps  500  cars.  They  are  served 
by  the  rails  and  power  of  the  Norfolk  and  Portsmouth  Belt 
Line  Railroad  Company  and  The  Virginian  Railway  Com¬ 
pany.  These  carriers  deliver  the  cars  containing  outbound 
traffic  and  pick  up  the  cars  containing  inbound  traffic  in 
the  yards.  The  Army  takes  control  of  movements  between 
the  yards  and  the  pier  locations  and  there  operates  several 
locomotives  of  its  own  with  its  own  crews.  In  addition 
the  Belt  Line  contributes  a  locomotive  and  2  crews,  switch¬ 
ing  and  reswitching  cars  at  the  direction  of  the  Army  and 
sometimes  placing  a  car  more  than  once.  The  loading  and 
unloading  of  the  cars,  including  the  movement  of  the  freight 
between  the  cars  and  the  ships  by  lift  trucks,  trailer  trucks 
and  other  facilities,  all  of  which  work  is  hereinafter  called 
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handling,  is  performed  by  the  Army,  generally  in  accord¬ 
ance  with  detailed  plans  and  specifications  prepared  weeks 
in  advance  for  each  ship,  but  subject  to  change  in  emergen¬ 
cies.  This  work  could  not  be  performed  by  defendants  ac¬ 
cording  to  their  convenience.  The  freight  has  to  be  han¬ 
dled  according  to  priorities  and  the  various  unusual  and 
changing  conditions  that  face  the  Army.  For  instance, 
ships  that  have  been  partially  loaded  or  unloaded  some¬ 
times  have  to  be  temporarily  moved  away  from  the  piers 
and  out  into  the  stream  to  make  room  for  emergency  load¬ 
ing  of  other  ships.  Some  cars  may  be  unloaded  immedi¬ 
ately  upon  placement,  while  others  may  be  held  a  short 
time  or  the  freight  therein  unloaded  and  stored  on  the 
piers  or  in  warehouses  before  being  put  aboard  ship.  Fre¬ 
quently  the  Army  has  had  to  load  ships  day  and  night  to 
meet  a  convoy  deadline  hour,  based  on  calls  from  overseas 
for  immediate  supplies  of  munitions.  All  activities  on  the 
piers  must  be  supervised  and  coordinated  by  one  govern¬ 
ing  head.  Ever  since  the  piers  were  taken  over  by  the 
Army  it  has  used  as  its  own  and  at  its  own  expense  the 
personnel  of  the  previous  pier  operator,  which  did  the  han¬ 
dling;  that  is,  the  same  men  that  did  the  work  for  the  cor¬ 
poration  mentioned  are  doing  it  for  the  Army,  except  that 
as  labor  shortages  have  developed  the  Army  has  assigned 
prisoners  of  war  permanently  to  this  work  and  has  often 
used  soldiers  en  route  and  sometimes  stevedores  to  supple¬ 
ment  regular  civilian  labor.  At  the  time  of  the  hearing  the 
civilian  personnel  on  the  piers  was  only  about  half  of  the 
total  employed.  There  is  testimony  from  the  Army  to  the 
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effect  that  if  defendants  had  the  manpower  it  would  be 
willing  to  have  them  do  the  work  and  let  them  have  its 
civilian  force,  subject  to  the  screening  off  of  the  railroad 
employes  and  the  observance  of  ordinary  rules  respecting 
such  matters  as  security,  safety,  fire  and  cleanliness.  How¬ 
ever,  the  Army  recognizes  that  the  civilian  force  is  entirely 
inadequate  and  that  the  railroads  would  not  get  the 
additional  manpower  needed  to  handle  peak  loads. 
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Troops  would  have  to  be  used  by  the  Army  just  as  they 
are  under  the  present  arrangement.  Obviously  any 
thing  but  Army  operation  is  out  of  the  question.  Although 
the  Army  did  not  want  defendants  *  men  on  the  piers  and 
knew  that  they  could  not  perform  the  handling  services 
according  to  the  requirements  of  the  situation,  it  neverthe¬ 
less  in  May  1943,  solely  as  a  gesture  to  afford  a  basis  for 
a  contemplated  formal  complaint,  made  a  written  demand 
upon  defendants  to  do  this  work  or  pay  it  an  allowance  in 
lieu  thereof,  which  they  refused.  Incidentally,  the  Army 
allows  the  piers  to  be  used  for  commercial  bulk  freight 
when  that  traffic  can  be  handled  without  interfering  with 
the  movement  of  war  traffic.  Shippers  make  their  own  ar¬ 
rangements  with  the  Army.  About  700  carloads  of  com¬ 
mercial  freight  have  been  so  handled.  Among  them  were 
a  number  of  carloads  of  outbound  billets  used  as  ballast 
and  there  was  also  some  inbound  ore.  In  at  least  one  in¬ 
stance  the  Army  unloaded  the  billets  from  the  cars  and  put 
them  aboard  ship  without  charge,  expecting  reparation 
as  a  result  of  this  proceeding. 

By  a  special  tariff  provision  defendants *  export,  import, 
coastwise  and  intercoastal  rates  to  and  from  Norfolk  are 
made  applicable  to  and  from  the  Army  base  piers,  although 
the  Army’s  traffic  is  not  export,  import,  coastwise  or  inter¬ 
coastal  in  the  usual  sense,  for  it  passes  into  the  possession 
of  the  owner  at  the  piers  before  being  reforwarded.  As 
applicable  to  and  from  the  public  commercial  piers  the 
rates  of  The  Pennsylvania  Railroad  Company,  the  Norfolk 
and  Western  Railway  Company  and  the  Virginian,  but  not 
those  of  The  Chesapeake  and  Ohio  Railway  Company  or 
the  southern  lines,2  generally  include  wharfage,  that  is, 
rent  for  the  use  of  the  piers,  which  are  not  owned  by  de¬ 
fendants  but  provided  by  them  under  contracts  with  the 
pier  operators.  Subject  to  a  few  exceptions,  principally 
as  to  short-haul  traffic,  lumber,  bulky  articles  and  freight 
in  open  cars,  these  rates  also  include  the  handling  of  the 

2  The  rates  of  the  southern  lines  generally  include  wharfage  and  han¬ 
dling  only  where  the  Baltimore  basis  applies  and  where  competition 
requires  it;  for  instance,  from  points  in  central  territory. 
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freight  for  defendants  on  the  public  commercial  piers  by 
the  pier  operators,  but  not  by  the  owners  of  the  property 
transported.  It  is  not  the  practice  or  legal  duty  of  rail¬ 
roads  to  perform  handling  services  on  carload  freight, 
except  in  unusual  circumstances,  as  in  the  case  of  livestock, 
or  freight  that  is  to  be  transshipped  by  the  railroads  or 
their  agents  or  servants.  On  traffic  not  here  involved, 
where  wharfage  and  handling  are  not  included  in  the  rates, 
published  charges  therefor  are  added,  viz.:  1  cent  for 
wharfage  and  3  cents  for  handling.  Defendants  provide 
wharfage  and  handling  on  the  traffic  here  considered  be¬ 
cause  it  is  in  their  custody  for  further  movement  and  the 
shipper  is  not  present  to  take  possession  of  it  and  handle 
it.  Shippers  could  not  handle  their  freight  without  interfer- 
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ing  with  defendants’  operations  on  the  piers.  The  amounts 
paid  by  defendants  to  the  operators  of  the  piers  and  ab¬ 
sorbed  by  defendants  out  of  the  rates  are  the  same  as  the 
published  charges.  The  same  arrangements  applied  at  the 
Army  base  piers  when  they  were  operated  as  public  com¬ 
mercial  piers  and  similar  arrangements  as  to  handling,  but 
not  wharfage,  are  in  effect  at  the  other  north  Atlantic  ports 
where  the  services  are  performed  on  public  commercial  piers 
by  the  railroads  or  their  agents  or  servants,  not  owners  of 
the  property  transported,  but  since  the  Army  took  over  the 
operation  of  its  Norfolk  piers,  thus  furnishing  its  own 
wharfage  and  doing  its  own  handling,  there  have  been  no 
arrangements  there  for  wharfage  or  handling  by  or  for 
defendants.  Some  of  the  tariffs  continue  to  refer  to  wharf¬ 
age  and  handling  at  the  piers  of  the  Transport,  Trading  & 
Terminal  Corporation  at  Norfolk  until  after  the  Army  took 
over,  but,  of  course,  no  such  facilities  or  services  could  be 
provided  by  defendants  and  the  uncanceled  tariff  provisions 
therefor  were  obviously  a  nullity.  The  main  fact  here  is  that 
the  rates  once  contemplated  wharfage  and  handling  at  what 
are  now  the  Army  base  piers  and  still  do  at  the  public  com¬ 
mercial  piers,  but  defendants  are  relieved  of  furnishing 
wharfage  and  handling  at  the  Army  base  piers.  In  other 
words,  under  the  present  rates  as  applied  to  the  Army  base 
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piers  the  Army,  at  its  own  expense,  provides  the  facilities 
and  performs  all  of  the  handling  which,  by  the  application 
of  the  rate,  it  pays  defendants  to  do,  while  shippers  who 
send  their  traffic  over  the  public  commercial  piers  have  facil¬ 
ities  furnished  and  handling  done  for  them  without  extra 
cost.  The  transportation  to  and  from  the  piers  is  the  same  in 
both  instances.  The  Army  asks  an  allowance  of  4  cents,  the 
total  of  the  wharfage  and  handling  charges,  or  that  the 
wharfage  and  handling  charges  at  the  Norfolk  piers  be  pub¬ 
lished  separately  from  the  rates.  As  ground  for  its  prayers 
it  contends  that  the  rates  were  and  are  relatively  unreason¬ 
able  ;  that  it  has  been  and  is  being  subjected  to  unjust  dis¬ 
crimination  ;  and  that  defendants  have  been  and  are  follow¬ 
ing  an  unjust  and  unlawful  practice  in  not  providing,  or 
paying  for,  the  wharfage  and  handling.  The  past  ship¬ 
ments  involved  moved  on  Government  bills  of  lading,  com¬ 
mercial  bills  of  lading  and  commercial  bills  of  lading  con¬ 
verted  into  Government  bills  of  lading.  The  Army  paid  the 
freight  charges  on  the  shipments  covered  by  the  Govern¬ 
ment  bills  of  lading  and  commercial  bills  of  lading  con¬ 
verted  into  Government  bills  of  lading. 

The  Army  has  leased  a  pier  of  the  Norfolk  &  Western  at 
Sewall  Point,  immediately  north  of  the  Army  base  piers 
and  known  as  the  United  Nations  Depot.  It  is  used  for 
Lend-Lease  traffic  and  as  an  air  corps  “in-transit”  depot. 
There  the  Army  has  hired  the  Lincoln  Tidewater  Termi¬ 
nals,  Incorporated,  to  do  the  handling  on  a  cost  plus  basis. 
Under  certain  contracts  defendants  pay  this  pier  operator, 
except  on  Army  traffic,  a  wharfage  and  handling  charge  of 
about  4  cents  and  the  payments  are  turned  over  to  the  Army 
as  the  Army  pays  the  pier  operator  for  the  facilities  and 
the  handling. 

At  Newport  News,  Va.,  across  Hampton  Roads  from  Nor¬ 
folk,  where  the  Army  has  taken  over  the  piers  of  The  Chesa¬ 
peake  and  Ohio  Railway  Company,  the  Army  gets  an  al¬ 
lowance  of  50  cents  per  ton  for  handling  and  is  charged 
nothing  for  the  use  of  the  piers.  At  Baltimore,  Md.,  the 
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carriers  handle  the  Army’s  carload  freight  and  pay  an 
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allowance  on  less  than  carload  freight.  They  pay  handling 
allowances  to  the  Army  at  Philadelphia,  Pa.,  New  York, 
N.  Y.,  and  Boston,  Mass.  The  allowances  here  mentioned 
are  made  under  section  22  of  the  act. 

Defendants’  evidence  is  to  the  effect  that  the  rates  in 
question  to  and  from  Norfolk  are  under  a  reasonable 
maximum  level  and  that  a  4-cent  allowance  would  put  them 
that  much  farther  below  the  upper  limit  of  reasonableness. 
While  the  rates  mentioned  include  wharfage  and  handling, 
nothing  was  ever  consciously  included  in  them  to  cover  the 
cost  of  these  items.  Stated  otherwise,  defendants  have 
never  particularly  considered  wharfage  and  handling  in 
making  the  rates.  They  have  always  left  the  matter  of 
charging  or  not  charging  for  them  to  the  railroads  directly 
serving  the  port.  None  of  the  rates  involved  exceed  the 
domestic  rates.  Practically  all  of  them  are  lower.  They 
are  generally  the  same  as  the  rates  to  and  from  Baltimore, 
although  movement  to  and  from  Norfolk  generally  entails 
longer  hauls.  For  instance,  from  106  important  points  in 
central  territory  the  average  distances  are  838  miles  to  Nor¬ 
folk  and  690  miles  to  Baltimore.  On  class-rate  traffic  the 
rates  involved  to  and  from  Norfolk  are  over  9  percent  lower 
than  the  corresponding  prescribed  domestic  rates. 

The  Army  cites  Wight  v.  United  States,  167  U.  S.  512, 
wherein  unjust  discrimination  was  found  to  exist  because 
one  shipper  got  a  lower  rate  than  another  for  the  same 
transportation,  although  from  the  standpoint  of  competi¬ 
tion  there  were  good  business  reasons  for  the  difference. 
It  further  cites  Borden’s  Farm  Products  Co.  v.  New  York, 
N.  H.  &  E.  R.  Co.,  92  I.  C.  C.  270;  102  I.  C.  C.  497;  and  147 
I.  C.  C.  493,  where  the  shipper  of  some  perishable  freight 
did  necessary  icing  because  the  carriers,  having  no  icing 
facilities,  had  failed  to  do  it,  although  the  rates  included 
it;  the  Commission  found  that  the  carriers  had  followed 
an  unreasonable  and  unlawful  practice  and  that  the  shipper 
was  accordingly  entitled  to  reparation  representing  the 
reasonable  cost  of  the  icing.  Also  cited  by  the  Army  are: 
Interstate  Commerce  Commission  v.  Diffenbaugh,  222  TJ.  S. 
42;  Union  Pac.  R.  Co.  v.  Updike  Grain  Co.,  222  U.  S.  215; 
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United  States  v.  Baltimore  &  0.  R.  Co.,  231  U.  S.  274; 
General  American  Tank  Car  Corp.  v.  El  Dorado  Terminal 
Co.,  308  U.  S.  422;  Colorado  &  Utah  Coal  Co.  v.  Denver  & 
S.  L.  R.  Co.,  85  I.  C.  C.  545;  S.  S.  Pierce  Co.  v.  Boston  &  A. 
R.,  186 1.  C.  C.  583 ;  Elimination  of  New  York,  N.  H.  &  H.  R. 
Pier  Stations,  255  I.  C.  C.  305.  None  of  the  decisions  affords 
the  Army  any  support,  as  is  evident  from  an  examination 
of  the  facts  and  issues. 

It  is  not  the  fault  of  defendants  that  the  Army  does  not 
get  as  much  service  at  Norfolk  as  other  shippers.  There 
is  no  indication  that  defendants  have  fallen  short  of  their 
duty  tc  provide  all  reasonable  pier  facilities,  even  assum¬ 
ing  that  they  were  legally  bound  to  do  so,  which  they  deny, 
citing  section  6(11)  of  the  act  and  Wharfage  Charges  at 
Atlantic  and  Gulf  Ports,  157  I.  C.  C.  663 ;  694.  Special  facil¬ 
ities  for  war  are  for  the  nation  to  provide.  The  proceeding 
did  not  arise  out  of  any  foreseeable  circumstances  for 
which  defendants  are  responsible,  but  grew  out  of  the  un¬ 
usual  necessities  of  an  emergency.  The  Army  has  not  been 
hired  by  defendants  to  provide  wharves  or  perform  the 
handling  service.  It  can  not  require  them  to  hire  it.  Atchi- 
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son,,  T.  &  S.  F.  Ry.  Co.  v.  United  States,  232  U.  S.  199;  214. 
The  volunteer  gets  no  pay.  The  Army  could  have  had  the 
traffic  wharved  and  handled  at  defendants  ’  expense  if  it 
had  used  defendants’  piers  and  been  willing  to  accept 
transportation  such  as  defendants  would  have  been  able 
to  provide.  Railroads  have  the  right  to  limit  their  termi¬ 
nal  services  to  particular  piers,  if  there  is  no  unjust  dis¬ 
crimination  or  undue  prejudice.  McCormick  Warehouse 
Co.  v.  Pennsylvania  R.  Co.,  191  I.  C.  C.  727.  They  can  not 
be  required  to  operate  on  private  property.  Winnshoro 
Granite  Corp.  v.  Southern  Ry.  Co.,  176  I.  C.  C.  481.  The 
wharfage  and  handling  at  defendants’  public  commercial 
piers  are  plainly  transportation  provided  by  defendants 
for  the  shipper.  Providing  a  wharf  and  handling  the  freight 
at  the  Army  piers  are  plainly  not  transportation,  but 
merely  facilities  provided  and  work  done  by  a  shipper  for 
himself  on  his  own  property  at  his  own  convenience  before 
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and  after  the  transportation  is  performed.  Defendants 
therefore  may  not  be  required  to  provide  a  wharf  or  handle 
the  freight  on  the  Army  piers  and  not  being  required  to 
do  so,  are  not  bound  to  pay  an  allowance  in  lieu  thereof. 
Propriety  of  Operating  Practices-Terminal  Services ,  209 
I.  C.  C.  11;  20;  and  Ford  Motor  Co.  Terminal  Allowance, 
209  I.  C.  C.  77.  The  facts  in  the  instant  proceeding  are  very 
similar  to  those  in  Weyerhaeuser  Timber  Co.  v.  Pennsyl¬ 
vania  R.  Co.,  229  I.  C.  C.  463.  There  the  refusal  of  the  rail¬ 
roads  to  handle  freight  between  cars  and  ships  at  Port 
Newark,  N.  J.,  on  the  shipper’s  own  pier,  while  they  per¬ 
formed  such  service  on  nearby  public  commercial  piers  on 
the  same  kind  of  traffic  moving  at  the  same  rates,  was  found 
not  unreasonable,  unjustly  discriminatory  or  unduly  preju¬ 
dicial.  See  also  Norfolk  Port  Comm.  v.  Chesapeake  &  0.  Ry. 
Co.,  159  I.  C.  C.  169,  in  principle  to  substantially  the  same 
effect 

The  foregoing  discussion  disposes  of  the  form  of  relief 
first  stated  and  leaves  for  consideration  the  alternative 
question  of  whether  4  cents  should  be  deducted  from  the 
rates  involved  to  represent  the  wharfage  and  handling  costs 
and  published  as  separate  charges  with  the  rates  reduced 
accordingly.  Under  such  an  arrangement  the  commercial 
shipper  would  pay  the  reduced  rates  plus  the  separate 
charges.  So  far  as  the  total  amounts  paid  by  him  are  con¬ 
cerned,  the  situation  would  not  be  changed.  The  Army, 
however,  would  pay  the  reduced  rates  without  the  separate 
charges  and  the  effect  would  be  the  same  as  an  allowance. 
The  Commission  can  require  rates  and  charges  to  be  pub¬ 
lished  in  this  manner  where  the  facts  warrant.  Section 
6(1)  of  the  act  provides  in  part  as  follows: 

The  schedules  printed  as  aforesaid  by  any  such  com¬ 
mon  carrier  shall  plainly  state  the  places  between  which 
property  and  passengers  will  be  carried,  and  shall  con¬ 
tain  the  classification  of  freight  in  force,  and  shall  also 
state  separately  all  terminal  charges,  storage  charges, 
icing  charges,  and  all  other  charges  which  the  Commis¬ 
sion  may  require,  all  privileges  or  facilities  granted  or 
allowed  and  any  rules  or  regulations  which  in  any  wise 
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change,  affect,  or  determine  any  part  or  the  aggregate 
of  such  aforesaid  rates,  fares  and  charges,  or  the  value 
of  the  service  rendered  to  the  passenger,  shipper,  or 
consignee. 
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In  Iron  Ore  Rates  Cases,  41 1.C.C.  181;  203,  and  44  I.C.C. 
368  ;  371,  the  Commission  dealt  with  rates  on  ex-lake  iron 
ore  from  the  lower  Lake  Erie  ports,  and  after  considering 
the  intent  of  the  above-quoted  provision  and  taking  into 
account  the  practical  considerations  involved,  required  the 
carriers  to  state  separately  from  these  rates  the  charges 
for  terminal  services  performed  by  them  at  the  lake  docks. 
In  Maritime  Assn.  Boston  Chamber  of  Commerce  v.  Ann 
Arbor  R.  Co.,  126  I.  C.  C.  199,  it  considered  the  rates  on 
ex-lake  grain  and  grain  products  from  Buffalo,  N.  Y.  to 
New  York  and  Boston  for  ex-port  and  said,  in  passing,  at 
page  213: 

It  is  quite  impossible  upon  this  record  to  compare  with 
any  accuracy  the  terminal  services  performed  at  the 
ports  upon  this  ex-lake  grain  after  the  cars  are  spotted 
at  the  water-front  elevator,  or  the  respective  costs  and 
special  charges  for  such  services.  In  our  opinion,  how¬ 
ever,  the  evidence  upon  this  subject  indicates  the  desira¬ 
bility  of  confining  the  line-haul  rates  strictly  to  the  serv¬ 
ice  ending  with  the  spotting  of  the  cars,  and  requiring 
all  further  terminal  service  to  be  covered  by  a  special 
charge  or  charges.  Such  a  plan  would  preserve  to  each 
port  such  advantages  as  inhere  in  facilities  for  the  con¬ 
venient  and  economical  loading  of  vessels,  and  would 
also  facilitate  such  comparison  of  special  terminal  serv¬ 
ices  and  charges  therefor  as  may  be  deemed  advisable 
in  the  future.  The  situation  is  not  unlike  that  presented 
in  Iron  Ore  Rates  Cases,  41  I.  C.  C.  181,  where  a  similar 
separation  of  charges  was  required  for  somewhat  analo¬ 
gous  reasons. 

In  Carolina  Shippers’  Assn.  v.  Atlantic  Coast  Line  R. 
Co.,  177  I.  C.  C.  161,  in  dealing  with  ex-ship  rates  on 
bananas  from  Charleston,  S.  C.,  the  Commission  inciden¬ 
tally  expressed  the  view  that  separation  of  wharfage  and 
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handling  charges  from  rates  was  preferable  to  the  publica¬ 
tion  of  rates  from  shipside.  However,  in  Lighterage 
Cases,  203  I.  C.  C.  481;  and  State  of  New  Jersey  v.  Balti¬ 
more  &  0.  R .  Co.,  245 1.  C.  C.  581,  it  refused  to  require  termi¬ 
nal  charges  at  Baltimore  and  New  York  to  be  separated 
from  the  rates.  In  Wharfage  Charges  at  Atlantic  and 
Gulf  Ports,  supra,  678,  692,  after  extensive  investigation 
and  consideration  of  various  facts  and  contentions,  it  re¬ 
fused  to  require  port  terminal  charges  at  Norfolk  and  the 
other  ports  there  involved  to  be  separated  from  the  rates, 
notwithstanding  the  opposition  of  the  United  States  Ship¬ 
ping  Board  and  almost  all  of  the  port  interests,  except 
those  of  New  York.  The  north  Atlantic  port  interests 
interveners  herein  now  reverse  the  position  they  there 
took,  and  with  the  New  York  interests  and  defendants, 
urge  that  the  decision  last  cited  was  sound  and  should  be 
followed  here.  They  fear  that  if  wharfage  and  handling 
charges  at  Norfolk  are  published  separately  from  the  rates, 
the  same  thing  will  happen  elsewhere  along  the  Atlantic 
coast  and  disrupt  long-standing  rate  relations  among  the 
various  competing  ports  and  change  the  flow  of  traffic  to 
the  detriment  of  one  or  the  other.  In  other  words,  they 
are  interested  in  continuing  single-factor  rates  to  each 
port  which  include  all  services,  to  preserve  the  port  dif¬ 
ferential  relationships.  They  have  the  right  view. 
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Questions  may  arise  as  to  whether  rates  not  including 
wharfage  and  handling  should  be  prescribed  for  applica¬ 
tion  solely  to  and  from  the  Army  piers  4  cents  lower  than 
the  rates  that  include  wharfage  and  handling  that  apply 
to  the  other  Norfolk  piers.  It  is  sufficient  to  say  that  there 
is  no  showing  that  such  rates  would  be  reasonable 
maxima. 

Under  section  22  of  the  act  defendants  could  either  make 
the  Army  an  allowance  or  accord  it  rates  to  and  from  its 
piers  lower  than  those  to  and  from  the  other  Norfolk  piers. 
It  is  not  clear  how  they  would  thus  bring  on  valid  claims 
from  private  shippers  for  like  treatment,  as  they  contend 
they  would,  for  allowances  to  private  shippers  for  services 
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that  are  not  transportation  can  not  lawfully  be  demanded 
or  made.  Propriety  of  Operating  Practice  —  Terminal 
Services ,  supra ,  29,  30,  and  Merchants  Warehouse  Co.  v. 
United  States ,  283  U.  S.  501;  and  special  concessions  ac¬ 
corded  the  Government  are  no  basis  for  reasonable  rates 
for  shippers  in  general.  Defendants’  refusal  has  the  sanc¬ 
tion  of  law  and  there  are  no  good  grounds  for  affirmative 
action  by  this  Commission. 

The  Commission  should  find  that  defendants’  refusal  to 
make  the  Army  an  allowance  or  to  state  wharfage  and 
handling  charges  at  Norfolk  separately  from  their  rates 
does  not  result  in  rates  that  are  inapplicable,  unreasonable, 
unjustly  discriminatory  or  unduly  prejudicial. 

The  complaint  should  be  dismissed. 

Before  the  Interstate  Commerce  Commission 

Docket  No.  29117 
United  States  of  America 
vs. 

Aberdeen  and  Rockfish,  et  ae. 

Reporter’s  Transcript  of  Oral  Argument 

Hearing  Room  “B”,  I.  C.  C.  Building,  Washington,  D.  C. 

Thursday,  April  5,  1945 

The  above  entitled  matter  came  on  for  oral  argument 
before  the  Commission  (Division  No.  2)  at  10  oclock  a.  m. 

Present:  Commrs.  Rogers,  (Presiding)  Splawn  and 
Barnard. 

•  •  • 

Proceedings 

Chairman  Rogers.  Division  2  will  hear  argument  now  in 
29117,  United  States  versus  Aberdeen  and  Rockfish  Rail¬ 
road  Company. 

Argument  of  Donald  B.  MacGuineas 

Mr.  MacGuineas.  May  it  please  the  Commission,  this 
proceeding  has  been  instituted  by  the  United  States  to  re¬ 
dress  what  we  consider  unjust  and  unfair  practices  and 
unjust  discrimination  by  the  carriers  who  serve  the  Port 
of  Norfolk,  Virginia  in  connection  with  the  handling  of 


traffic  of  the  War  Department  which  moves  over  what  are 
termed  the  Army  base  piers  at  Norfolk. 

The  carriers,  in  their  briefs,  would  make  out  that  we  are 
really  complaining  merely  of  an  unreasonable  rate  as  such, 
that  however  we  quite  misconceive  the  copy  of  our  com¬ 
plaint  as  will  be  more  apparent  later. 

The  Army  base  piers  at  Norfolk  consist  of  two,  1200  feet 
long,  modern  concrete  covered  piers,  with  all  mechanical 
facilities  for  loading  and  unloading  modem  ocean-going 
cargo  vessels.  They  have  a  capacity  capable  of  loading  and 
unloading  eight  large  cargo  ships  simultaneously.  They 
were  constructed  by  the  Government  at  the  close  of  the  first 
World  War,  and  they  began  operation  in  1920. 

Beginning  in  1920,  and  ever  since,  those  piers  have  been 
a  major  facility  at  the  Port  of  Norfolk  for  handling  export 
and  import  traffic.  The  piers  themselves,  although  owned 
by  the  Government,  have  always  since  1920,  been  operated 
by  so-called  terminal  operators.  The  railroads  reach  those 
piers  over  the  lines  of  the  Virginian  and  also  over  the  lines 
of  the  Norfolk  and  Portsmouth  Belt  line  which  has  connec¬ 
tions  with  all  of  the  other  line  haul  carriers  reaching  that 
facility. 

As  I  say,  for  a  period  ever  since  1920,  the  carriers  have 
used  that  facility  as  a  major  means  of  egress  and  ingress 
of  traffic  through  the  Port  of  Norfolk  through  the  medium 
of  these  terminal  operators,  and  the  carriers,  largely 
through  the  Belt  line,  have  consistently  brought  their  cars 
on  to  the  piers  and  then  the  labor  staff  of  the  terminal 
operator  would  unload  the  cars  from  car  to  pier  floor  within 
a  reasonable  reach  of  the  ship’s  berth. 

That  practice  has  been  done  pursuant  to  tariffs  of  the 
carriers  which  we  contend  in  effect  publish  the  shipside 
rates  in  the  sense  that  by  the  tariff  the  carrier  obligates 
itself  to  move  the  cars  to  the  pier  and  to  unload  to  Pier 
floor 

4  within  distance  of  the  ship’s  tackle. 

In  general  those  tariffs  fall  into  two  classifications.  A 

statement 

lesser  number  contain  a  direct  shipment  that  the  rate  on  a 
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particular  commodity  shall  be  applicable  to  shipside.  The 
more  frequent  practice,  and  the  practice  of  the  trunk-line 
carriers,  I  believe  without  exception,  is  to  publish  a  sepa¬ 
rate  line-haul  tariff  and  then  by  an  omnibus  clause  in  that 
tariff  to  incorporate  by  reference  a  terminal  tariff  for  the 
Port  of  Norfolk  and  the  carriers’  terminal  tariff  provides 
that  it  will  absorb  in  the  line-haul  rate  charges  for  wharfage 
and  handling,  and  those  charges  are  fixed  generally  as  1 
cent  per  100  pounds  for  wharfage,  and  3  cents  per  100 
pounds  for  handling. 

There  are  certain  exceptions  to  the  applicability  of  these 
tariffs.  For  example  the  Southern  line  tariffs  do  not  gen¬ 
erally  contain  shipside  rates,  rather  it  is  by  reference  to 
specific  commodities,  and  from  a  large  number  of  points  to 
or  from  southern  territory  and  Norfolk  a  shipside  rate  is 
not  applicable.  Shipside  rates  are  also  provided  inappli¬ 
cable  -with  respect  to  traffic  moving  in  open-top  cars,  traffic 
moving  in  tank  cars,  and  certain  particularly  heavy  com¬ 
modities  such  as  lumber,  but  let  me  make  it  plain  that  we 
are  complaining  not  at  all  with  respect  to  any  exceptions 
as  to  shipside  rates  which  may  be  contained  in  the  tariff. 
We  accept  those  tariffs  as  they  exist  today. 

It  is  our  position  that  the  carriers,  however,  are  not  liv¬ 
ing  up  to  their  obligation  under  the  circumstances  to  which 
I  now  come. 

As  of  July  15,  1942,  the  War  Department  established  a 
so-called  port  of  embarkation  at  Hampton  Roads.  It  took 
possession  from  the  terminal  operator  which  was  then  the 
Transport  Trading  and  Terminal  Corporation, — it  took 
possession  of  the  Army  base  piers  1  and  2,  together  with 
a  considerable  number  of  other  facilities  at  the  Port  of 
Hampton  Roads.  The  exigencies  of  the  war  necessitated 
that.  Of  course  all  export  traffic — that  is  to  say,  the  move¬ 
ment  of  traffic  by  ship  in  furtherance  of  the  war — had  to 
be  handled  under  the  most  rigid  governmental  controls  for 
safety  factors.  The  ships  move  out  in  convoy  so  that  of 
course  the  Government  had  to  schedule  the  loading  and  the 
movement  of  those  ships. 
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Upon  taking  over  the  Army  base  piers,  the  Army  took 
over  bodily  the  entire  staff  of  the  Transport  Trading  and 
Terminal  Corporation,  with  the  exception  of  the  sales  force, 
bnt  the  labor  force,  the  men  who  for  more  than  twenty 
years,  had  been  unloading  these  cars  as  employees  of  the 
Transport  Trading  and  Terminal  Corporation,  to  the  pier 
floor,  continued  to  do  the  same  work  subject,  of  course,  to 
normal  turn-over  of  labor. 

The  actual  handling  of  the  traffic  from  car  door  to  pier 
floor  is  just  the  same  under  Army  operation  as  it  had  been 
for  the  last  twenty  years.  The  tariffs  remain  the  same. 

Immediately  upon  the  taking  over  of  these  piers,  how¬ 
ever,  the  carriers  continued  to  collect  the  full  line-haul  rate 
which,  as  I  stated,  absorbs  wharfage  and  handling  to  a 
total  of  80  cents  a  ton. 

Commr.  Splawst.  May  I  ask  right  there:  that  80  cents 
a  ton  is  a  concession  of  the  railroads  in  connection  with 
the  through  movement  of  the  traffic — rail  and  ocean — to 
yard.  Is  that  calculated  to  cover  the  cost  of  this  loading 
and  handling  or  wras  it  the  result  of  any  bargaining  with 
any  owners  of  piers  or  wharves,  or  was  that  just  a  con¬ 
cession  in  the  rate — a  voluntary — a  division  which  was  to 
encourage  export  and  import  traffic? 

Mr.  MacGuineas.  Well,  the  evidence  which  the  carriers 
introduced  in  this  case  was  to  the  effect  that  the  line-haul 
rates  which  were  established  to  Norfolk  and  the  other  North 
Atlantic  coast  ports,  were  fixed  without  specifically  taking 
into  account  the  cost  of  the  wharfage  and  handling,  which 
was  absorbed  in  the  rate. 

The  Commission  will  recall  that  in  1931,  in  general  the 
line-haul  rates  to  these  North  Atlantic  coast  ports,  were 
established  to  maintain  certain  differentials  between  the 
ports.  The  base  rate  was  the  line-haul  rate  to  Baltimore. 
Norfolk  was  established  at  the  same  level  as  Baltimore. 
Philadelphia  was  established  one  cent  higher  than  Balti¬ 
more  ;  New  York,  3  cents  higher  than  Baltimore. 

So  that  I  think  it  may  be  said  that  the  basic  considera¬ 
tions  in  the  fixing  of  these  rates,  was  the  determination  to 
maintain  these  so-called  port  differentials.  Nevertheless, 
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at  these  other  ports,  as  well  as  at  Norfolk,  with  certain 
minor  variations,  in  general  the  carriers  do,  on  export 
traffic,  absorb  handling  at  least,  if  not  wharfage,  so  that 
as  we  see  it,  the  handling  factor  at  the  terminal  exists,  it 
is  a  part,  a  comparable  part  of  each  line-hanl  rate  at  the 
other  ports  as  well  as  at  Norfolk. 

Commr.  Splawn.  That  is  the  issne  here,  whether  it  is 
or  not,  isn’t  it? 

Mr.  MacGuineas.  That  is  an  issne,  certainly,  yes.  Now 
at  the  outset,  let  me  make  it  clear  that  we  recognize  the 
option  which  is  established  by  the  Atchison  case  in  232 
U.  S.,  an  option  in  the  carriers  to  themselves  perform  the 
tariff  obligation,  if  they  see  fit  to  do  so,  or  to  have  it  per¬ 
formed  on  their  behalf,  either  as  by  a  terminal  operator, 
which  they  hire,  or  by  the  shipper,  and  to  pay — and  if  the 
shipper  does  it,  to  pay  the  shipper  an  allowance,  the  maxi¬ 
mum  of  which  does  not  exceed  a  reasonable  amount  for 
performing  that  work. 

The  Examiner’s  report  takes  the  position — and  we  think 
it  colors  the  entire  report  of  the  Examiner — that  in  effect 
we  do  not  admit  this  option  in  the  carriers.  I  can  only 
emphasize  here  that  we  do.  We  give  freely  to  the  carriers 
the  choice  of  either  performing  this  handling  themselves 
at  the  piers  or  perform  it  by  way  of  an  allowance  to  the 
shipper,  that  is  to  say,  the  War  Department. 

Commr.  Splawn.  You  don’t  mean  that  the  War  Depart¬ 
ment  would  permit  the  railroads  to  take  charge  of  those 
piers  down  there  and  the  responsibility  of  the  loading  and 
unloading  of  this  traffic,  do  you? 

Mr.  MacGuixeas.  It  depends  on  what  you  mean  by  taking 
charge  of  the  piers.  The  War  Department,  of  course,  must 
continue  to  be  in  control  of  the  entire  pier  as  such,  because 
necessarily  it  must  control  safety  factors,  and  it  must  con¬ 
trol  ship  movement.  We  do,  however,  believe,  and  the 
Commanding  Officer  directly  testified  in  this  case — 

Commr.  Sflawit.  That  is  due  to  the  emergency  situation 
and  the  exigencies  and  the  necessities,  and  not  due  to  any 
arbitrary  action.  It  just  has  to  be  that  way,  isn’t  that  right? 
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Mr.  MacGuhteas.  Yes.  Insofar  as  the  Army  must  as¬ 
sume  the  overall  responsibility  for  the  safety  of  operations 
on  the  pier,  protection  against  sabotage,  and  the  schedule 
of  shiploading,  that,  of  course,  must  be  done  by  the  Army. 
However,  as  I  was  about  to  say,  the  Commanding  General 
is  willing,  and  we  are  willing,  if  the  carriers  honestly  pre¬ 
fer  that  choice,  themselves  to  bring  their  own  labor  force 
onto  those  piers  and  do  this  unloading. 

Commr.  Babnabd.  At  the  direction  of  the  Army?  Do  you 
think  that  is  part  of  transportation? 

Mr.  MacGuhtbas.  Yes,  we  consider  that  this  is  part  of 
transportation,  this  unloading  service  on  export  traffic  has 
been  established  at  these  North  Atlantic  coast  ports  for 
over  fifty  years. 

Commr.  Babnabd.  I  know  that,  but  then  the  trouble 
about  that  is  you  have  taken  these  piers  over,  yourself,  and 
you  propose  that  this  wharfage  shall  be  handled  accord¬ 
ing  to  the  way  the  Army  wants  it  handled.  You  don’t 
want  these  railroads  to  do  it.  You  want  to  continue  to 
exert  jurisdiction  over  that  handling  yourself,  the  Army 
does? 

Mr.  MacGuineas.  I  think  it  is  perfectly  proper  to  say 
that  we  are  just  as  willing  for  the  carriers  to  do  that  as  the 
carriers  are  willing  to  do  it.  The  fact  is  that  the  carriers, 
themselves,  never  have  done  it  at  this  pier.  For  twenty 
years  it  has  been  done  by  terminal  operators.  Carriers 
never  had  their  own  labor  force,  so  that  the  choice,  a  legal 
choice  which  they  have,  is  no  practical  choice  to  the  car¬ 
riers  as  far  as  they  are  concerned. 

Commr.  Babnabd.  You  want  to  handle  it  at  the  Army’s 
convenience,  don’t  you? 

Mr.  MacGuinbas.  No.  In  this  sense — 

Commr.  Babnabd.  Do  you  want  it  handled  at  the  car¬ 
riers  ’  convenience? 

Mr.  MacGuteteas.  We  think  that  the  carriers  can  have  a 
reasonable  opportunity  to  move  the  cars  into  the  piers  and 
unload  them  as  reasonably  as  is  consistent  with  the  move¬ 
ment  of  export  traffic.  We  think  that  inevitably  in  war 
time  or  in  peace  time,  when  you  are  dealing  with  a  facility 


which  is  designed  to  link  tip  rail  traffic  with  water  traffic, 
yon  must  have,  and  you  will  have,  coordination  between 
movement  of  rail  car  and  loading  of  ship.  Of  course,  you 
will  have  that  coordination.  But  we  feel  that  the  carriers 
can  be  given  the  opportunity  to  do  that  at  their  reasonable 
convenience,  if  they  actually  prefer  to  do  that  themselves, 
although  I  think  I  may  be  justified  in  casting  doubt  upon 
the  carriers’  desire  to  do  it,  seeing  that  they  never  have 
done  it  at  this  pier  in  all  the  twenty  years  or  more  that  they 
were  perfectly  free  to  do  it. 

Commr.  Barnard.  Well,  as  Brother  Splawn  says,  because 
of  the  unusual  situation  and  the  exigencies  that  are  now 
present  due  to  the  war,  as  I  get  the  record,  the  Army  in¬ 
sists  that  the  method  of  handling  should  be  all  the  way  at 
those  piers  within  its  control,  and  done  according  to  its 
ideas  of  the  movement,  isn’t  that  right? 

Mr.  MacGuineas.  Well,  no.  I  think  the  carriers’  posi¬ 
tion  in  their  brief  and  exceptions — 

Commr.  Barnard.  I  am  not  asking  about  the  carriers.  I 
am  asking  about  your  position. 

Mr.  MacGuineas.  Well,  my  position,  and  I  reiterate  it, 
is:  there  is  an  Army  yardmaster  at  the  Army  base,  of 
course,  and  the  cars  are  brought  into  the  piers  in  coordi¬ 
nation  with  ship  movement,  and  they  always  have  been, 
and  we  think  the  convenience  of  the  carriers  is  after  all 
a  reasonable  concept  as  we  see  it,  and  under  these  circum¬ 
stances  we  do  not  feel  that  the  carriers  are  deprived  of  a 
reasonable  convenience  in  performing  this  handling,  if 
they  chose  to  do  it  themselves. 

Now,  the  basic  argument  of  the  carriers — 

Commr.  Barnard.  Let  me  just  ask  you  one  more  ques¬ 
tion  and  then  maybe  I  will  get  this  clear :  is  the  Army  will¬ 
ing,  without  its  own  supervision,  to  permit  the  carrier  to 
handle  that  wharfage  in  its  own  way  without  interference 
by  the  Army? 

Mr.  MacGuineas.  You  mean,  could  the  carriers  bring 
in  cars  and  let  them  sit  there  a  week  and  not  unload  them 
if  they  saw  fit? 
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Commr.  Babnabd.  Bead  him  the  question. 

(Pending  question  read.) 

Mr.  MacGuixeas.  Yes.  If  the  carriers  will  maintain  a 
reasonable  degree  of  coordination  such  as  we  think  is  no 
more  than  to  be  expected  when  you  are  dealing  with  a 
facility  of  this  sort,  we  feel  that  the  carriers  can,  and  the 
Army  is  willing  to  permit  them  to  do  that.  By  that,  of 
course,  I  do  not  mean  that  the  Army  is  going  to  abandon 
the  piers.  Of  course  it  will  not,  nor  do  we  deem  that  neces¬ 
sary  in  order  to  afford  the  carriers — 

Commr.  Babnabd.  It  is  a  question  here  of  who  is  going 
to  exercise  this  authority.  If  you  are  going  to  say  that  out 
of  this  line-haul  rate  that  this  carrier  should  take  care  of 
this  wharfage,  then  shouldn’t  you  say,  to  be  reasonable  and 
fair  about  it,  that  they  should  have  the  right  to  do  it  in 
their  own  way  without  your  interference  or  at  least  that 
they  shouldn’t  have  to  be  under  your  orders  in  the  way  it  is 
done? 

Mr.  MacGtjineas.  Insofar  as  the  handling  is  concerned, 
we  say  they  can  do  it  without  any  unreasonable  interfer¬ 
ence  on  the  Army’s  part.  In  other  words,  the  Army  is 
perfectly  willing  to  put  itself  in  the  same  position  that 
Transport  Trading  and  Terminal  Corporation  was  in  with 
respect  to  the  carriers  before  the  Army  took  over? 

Commr.  Splawn.  May  I  ask  who  paid  the  Transport 
Trading  and  Terminal  Corporation  for  its  services? 

Mr.  MacGuineas.  The  carriers. 

Commr.  Splawn.  I  mean  the  total  amount  that  they  re¬ 
ceived. 

Mr.  MacGuineas.  As  far  as  this  record  discloses,  this 
source  of  income  consisted  of  payments  for  wharfage  and 
handling  paid  by  the  carriers,  and  absorbed  by  the  carriers 
in  the  line-haul  rates. 

Now,  the  basic  defense  to  the  carriers  in  this  suit,  as  we 
see  it,  is  that  the  Army,  when  it  took  over  the  Army  base 
piers,  placed  them  in  a  position  of  a  private  shipper,  who 
has  a  facility  of  his  own,  and  purely  for  his  own  con¬ 
venience  says  to  a  carrier,  “I  want  you  to  deliver  my  export 
traffic  over  my  pier.  I  don’t  want  to  use  your  railroad  pier.” 
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Now  we  think  that  concept  is  entirely  inapplicable  to  the 
situation  here.  In  the  first  place,  the  Army  is  operating 
this  pier  as  a  sovereign,  for  the  benefit  of  the  public.  It 
certainly  is  not  seeking  any  private  advantage  as  a  shipper. 
This  Commission  has  recognized  that  when  the  ordinary 
private  shipper,  a  lumbering  mill  or  what  not,  seeks  to  use 
its  own  pier  when  other  railroad  piers  are  available,  it 
does  that  because  it  is  going  to  get  some  competitive  ad¬ 
vantage,  some  cheaper  service  through  using  its  own  facil¬ 
ity  and  thereby  obtaining  an  advantage  over  its  competi¬ 
tors.  Certainly  any  consideration  of  that  sort  is  not  present 
here.  The  Army  is  doing  this  because  the  exigencies  of  war 
have  forced  it  to  do  it,  and  we  think  in  that  connection  that 
Division  2’s  decision  in  the  elimination  of  piers  at  the  New 
York,  New  Haven  and  Hartford  Railroad  in  255  I.  C.  C. 
is  directly  applicable  here.  The  facts  there  are  almost  iden¬ 
tical  with  this  case,  and  I  hope  the  court  will  indulge  me 
just  one  or  two  minutes  if  I  make  a  few  references  to  that 
report 

Commr.  Barnard.  With  all  these  Army  regulations  at 
those  piers,  do  you  think  it  is  a  practical  proposition  for 
these  carriers  to  undertake  to  do  this  thing? 

Mr.  MacGuineas.  Yes.  I  think  that  if  the  carriers  made 
a  bona  fide  earnest  effort  to  cooperate  in  coordinating 
traffic  they  could  do  it  with  their  own  labor  force. 

Commr.  Barnard.  They  could  man  it  altogether  without 
any  help  from  the  Army,  is  that  what  you  mean? 

Mr.  MacGuineas.  The  carriers  can  hire  the  laborers  who 
do  the  unloading.  Now  that  is  the  service  that  we  are  talk¬ 
ing  about,  and  if  the  carriers  want  to  hire  their  own  labor 
staff  they  can  do  that  and  the  Army  will  permit  that  labor 
staff  on  the  piers,  the  only  regulations  which  the  Army 
will  impose  on  that  would  be  to  investigate  those  laborers 
to  see  that  they  are  not  enemy  agents  or  anything  of  that 
sort,  but  the  Army  would  not  impose  restrictions  which 
would  in  any  way  unreasonably  hamper  the  efficiency  of 
operation  in  unloading  by  the  railroads. 

Commr.  Splawn.  What  is  this  regulation  that  you  are 
going  to  discuss — 255  I.C.C.? 


637 


Mr.  MacGuineas.  That  is  right,  and  that  concerns  the 
efforts  of  the  New  York,  New  Haven  and  Hartford  to  elimi¬ 
nate  certain  stations  on  its  line  which  consisted  of  export 
piers  which  the  Army  had  taken  over,  just  as  it  took  over 
the  piers  at  Norfolk,  and  it  stated  in  that  case :  “Access  by 
the  general  public  to  all  of  these  piers  is  forbidden  except 
by  permission  of  the  Commanding  Officers.” 

Commr.  Barnard.  What  is  the  citation? 

Mr.  MacGuineas.  I  am  reading  from  page  306  in  255 
I.C.C. 

So  that  there  the  Army  did  remain  in  control  in  the  sense 
that  they  even  could  say,  “No  one  can  come  on  this  pier 
without  our  permission”;  and  then  on  page  307  it  discusses 
the  tariff  provisions  which  are  in  all  material  respects,  in 
our  opinion,  identical  with  the  situation  here,  and  the  car¬ 
riers  there  made  the  point  which  the  carriers  have  made  in 
our  case,  that  because  commercial  traffic  has  been  very 
largely  displaced  by  Army  traffic  at  these  piers,  they  have 
become  private  stations,  and  are  no  longer  public  stations, 
and  the  Commission  considered  those  factors  and  said: 
“Fluctuations  or  temporary  stoppages  of  such  movement 
have  resulted” — speaking  of  commercial  traffic — “and 
probably  will  recur  as  the  result  of  present  war  conditions. 
We  are  of  the  opinion  that  the  circumstances  upon  which 
it  now  relies  as  justification  for  continuance  of  that  service 
do  not  warrant  the  conclusion  that  the  piers  in  question 
should  be  treated  as  private  piers”,  and  certainly  those 
considerations  are  applicable  with  equal  strength  to  the 
Army  base  piers  at  Norfolk. 

There  is,  and  has  been  a  certain  movement  of  commercial 
traffic  over  these  Army  base  piers.  The  General  has  tes¬ 
tified  that  he  will  continue  to  permit  commercial  traffic  to  be 
handled  over  these  piers  subject,  of  course,  to  the  para¬ 
mount  priority  of  military  traffic.  It  should  be  appreciated, 
of  course,  that  the  great  bulk  of  this  traffic  which  is  moving 
over  these  piers  and  has  been  moving  over  them  for  the  past 
two  years  consists  of  materials  of  war  of  every  type — muni¬ 
tions,  food,  everything  that  the  Army  needs  in  Europe — 
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Commr.  Splawn.  And  those  commodities  not  only  belong 
to  the  Government  bnt  the  ships  in  which  they  carry  it 
either  belong  to  the  Government  or  are  chartered  to  the 
Government,  isn’t  that  true! 

Mr.  MacGuineas.  I  think  that  is  a  correct  statement, 
although  I  think  the  record  does  not  specifically  disclose 
that,  but  I  think  the  Commission  could  take  judicial  notice 
of  that  fact. 

It  is  our  position  that  the  carriers  here  in  collecting  these 
line-haul  rates,  which  are  fixed  to  absorb  wharfage  and 
handling,  and  yet  refusing  either  on  the  one  hand  to  per¬ 
form  the  service  or  to  pay  an  allowance  to  the  Army  as 
the  shipper,  which  has  been  compelled  to  do  them  through 
default  of  the  carriers,  is  guilty  of  unjust  discrimination 
against  the  War  Department,  and  that  argument  brings  up 
a  factor,  another  factor  which  appears  to  have  been  com¬ 
pletely  ignored  by  the  Examiner  in  his  report,  and  yet 
which  seems  to  us  very  basic  in  consideration  of  this  case, 
and  that  is  this: 

When  the  ordinary  shipper  elects  to  use  his  own  pier  in¬ 
stead  of  a  railroad  pier,  as  I  said  before,  he  is  doing  it  for 
his  own  advantage.  The  railroad  has  piers  there,  it  is  offer¬ 
ing  reasonable  facilities  to  the  shippers,  and  I  think  it  is  a 
fair  statement  that  in  every  case  in  which  this  Commission 
has  sustained  the  carriers  in  refusing  to  extend  privileges 
of  this  sort  to  the  piers  of  a  private  shipper,  it  has  re¬ 
marked  that  the  carriers  were  providing  reasonable  facili¬ 
ties  of  their  own  at  the  particular  port. 

That  situation  is  definitely  not  true  at  Norfolk.  There 
is  testimony,  undisputed  by  the  carriers,  that  if  the  only 
two  other  piers  at  Norfolk  which  are  owned  by  the  car¬ 
riers  and  which  are  operated  by  terminal  operators,  if  those 
piers  were  used  to  full  capacity,  they  could  handle  not 
more  than  37  per  cent  of  the  traffic  which  is  being  moved 
over  the  Army  base  piers,  and  there  are  only  at  this  port 
these  two  other  piers  owned  by  the  carriers  which  are  in 
any  position  to  handle  export  movements  of  traffic.  So  that 
the  Army  is  no  volunteer  here  coming  in  and  using  this  pier 
because  it  is  going  to  get  some  advantage,  because  it  doesn’t 
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want  the  carriers  to  have  the  business  of  operating  over 
their  own  piers.  The  Army  has  been  forced  into  this  situa¬ 
tion  by  the  very  inadequacy  of  facilities  at  Norfolk  and  the 
volume  of  traffic  involved. 

Not  only  is  that  true  with  the  war,  it  has  been  true  ever 
since  1920  when  these  piers  were  established.  The  carriers 
by  their  own  choice  have  used  these  very  piers  as  reason¬ 
able  ones,  ones  most  convenient  for  the  handling  of  export 
traffic  over  the  piers.  There  are  a  few  other  piers  at  Nor- 

slips 

folk  which  have  been  permitted — the  ships  have  been  per- 

so  that 

mitted  to  fill  up  because  they  can’t  even  handle  a  cargo 
vessel.  And  why?  Because  these  piers  are  the  reasonable 
piers  from  everybody’s  standpoint  for  the  handling  of 
export  traffic. 

Now  from  all  that  appears  from  the  Examiner’s  report, 
he  would  have  the  Army  continue  to  pile  up  its  freight  at 
the  two  other  piers  in  Norfolk  knowing  full  well  that  those 
piers  could  not  conceivably  handle  that  capacity  of  move¬ 
ment.  So  that  again  we  say  that  the  situation  here  is  en¬ 
tirely  different  from  that  of  a  private  shipper  who  is  seek¬ 
ing  to  have  a  privilege  of  this  sort  accorded  to  his  own 
facility. 

Commr.  Barnard.  It  is  your  position  then,  as  I  get  it, 
that  it  is  necessary  to  the  carrier  that  these  piers  be  made 
available  to  it  or  to  them  in  order  that  they  make  delivery? 

Mr.  MacGuineas.  I  think  that  is  so.  I  think  course  of 
conduct  at  this  port  for  twenty  years,  regulated  by  the 
carriers  own  election,  establishes  that.  They  are  the  ones 
who  chose  to  use  these  piers  and  certainly  under  present 
conditions  it  is  utterly  impossible  that  these  piers  not  be 
used  and  that  the  traffic  be  handled  at  all  at  that  port. 

Now,  the  carriers  also  make  an  issue  that  this  case  is 
analogous  to  the  plant  industry  spotting  cases.  As  we  see 
it,  there  is  no  analogy  at  alL  In  the  first  place,  we  are  deal¬ 
ing  here  with  export  traffic,  traffic  which  moves  from  car  to 
ship.  The  unloading  from  car  to  pier  floor — 
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Commr.  Splawn.  May  I  ask  a  question  there?  Don’t  we 
usually  think  of  export  traffic  as  foreign  trade?  Now,  these 
ships  are  under  the  American  flag  and  is  any  of  this  going 
in  foreign  trade  at  all? 

Mr.  MacGuineas.  Well,  I  take  it  the  Commissioner  ap¬ 
preciates  that  the  tariffs  have  no  limitation  in  the  sense 
that  you  speak  of  it.  The  tariffs  merely  speak  of  traffic 
designed  for  foreign  countries  or  words  to  that  effect,  and 
the  carriers  have  never  made  any  question  as  to  the  ap¬ 
plicability  of  the  export  rates  to  this  movement.  They  have 
applied,  and  continue  to  apply,  the  export  rates. 

Commr.  Splawn.  Is  there  an  issue  here  as  to  whether 
this  allowance  for  loading  and  handling  is  a  concession  for 
the  line-haul  rate  in  order  to  encourage  import  traffic  and 
if  that  is  the  origin  of  that  allowance  then  is  this  the  same 
kind  of  traffic. 

Mr.  MacGuineas.  My  view  is  that  this  record  does  not 
support  such  a  conclusion.  I  think  these,  what  you  term 
concessions — a  word  to  which  I  object,  of  course — 

Commr.  Splawn.  Well,  call  them  whatever  they  are — 
allowances  or  whatever  they  are. 

Mr.  MacGueneas.  As  I  say,  historically  those  have  de¬ 
veloped  as  a  part  of  the  port  equalization  and  port  differ¬ 
ential  rate  set  up.  Again,  if  I  may  turn  my  attention  at 
the  moment  to  the  industry  car  spotting  issue  which  the 
carriers  have  sought  to  inject  in  this  case. 

As  I  say,  we  are  dealing  here  with  traffic  which  is  to 
move  from  rail  to  ship.  This  unloading  service,  to  me  is 
right  in  the  middle  of  the  transportation  movement.  It  is 
certainly  an  essential  process  in  the  transportation,  and 
furthermore,  it  is  basically  different  in  this  respect:  the 
industry  car  spotting  practice,  as  this  Commission  has  rec¬ 
ognized  goes,  as  concessions,  and  they  are  truly  concessions, 
to  big  industrial  plants,  to  large  shippers.  They  were  in  a 
position  to  exert  pressure  on  a  carrier,  to  say,  “We  want 
you  either  to  move  your  car  to  plant  number  so  and  so  in 
our  yard,  or  we  want  you  to  pay  us  for  doing  it,”  and  great 
discrimination  resulted,  because  the  industries  which  were 
large  enough  and  big  enough  got  those  allowances  but  the 
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little  fellows  who  couldn’t  exert  pressure  on  the  carriers 
did  not  get  them,  and  I  think,  properly  of  course,  that  the 
attitude  of  the  Commission  toward  the  approval  of  those 
allowances  to  shippers  for  spotting  cars  in  the  plants,  has 
been  very  largely  influenced  by  that  factor,  recognizing 
that  this  was  not  a  general  practice  which  the  carriers 
were  opening  to  all  shippers  but  as  I  say  rebates  in  ef¬ 
fect  granted  under  pressure,  but  here  this  question  of 
handling  unloading  of  cars  at  these  export  terminals,  is 
a  general  transportation  practice.  It  has  existed  at  the 
North  Atlantic  Coast  ports  for  over  fifty  years.  It  has 
been  available  to  every  shipper,  subject  only  to  the  qualifi¬ 
cation  that  in  certain  instances  the  carriers,  where  they  had 
adequate  facilities  of  their  own  to  handle  all  the  port  traffic, 
have  refused  to  extend  it  to,  as  I  say,  a  private  shipper  who 
had  some  particular  reason  of  his  own  for  wanting  to  use 
his  own  facility,  but  in  my  opinion,  those  considerations 
are  not  applicable  here  and  hence  there  is  no  analogy  be¬ 
tween  this  situation  and  the  industry  car  spotting  practice. 

I  should  like  to  reserve  the  balance  of  my  time  for  re¬ 
buttal. 

Chairman  Rogers.  Mr.  Cousins? 

Argument  of  Windsor  F.  Cousins 
Chairman  Rogers.  Mr.  Cousins,  have  you  and  Mr.  Reyn¬ 
olds  divided  your  time? 

Mr.  Cousins.  Yes.  Mr.  Reynolds  has  kindly  allowed  me 
the  greater  leeway  to  complete  my  argument.  I  do  want 
to  save  him  ten  or  fifteen  minutes. 

Chairman  Rogers.  Very  well. 

Mr.  Cousins.  As  is  well  known,  the  railroads  do  not  ordi¬ 
narily  undertake  to  load  or  unload  carload  freight,  but 
from  time  immemorial  there  has  been  an  exception  at  North 
Atlantic  ports  with  respect  to  import  and  export  freight. 

In  my  discussion  this  morning  I  will  use  the  term  export 
freight,  because  this  case  involves  that  type,  but  practically 
all  of  what  I  say  would  be  the  same  with  respect  to  import 
or  coastwise  or  intercoastal  freight. 

Subject  to  definite  limitations,  the  railroads  have  as¬ 
sumed  the  obligation  of  unloading  certain  export  freight, 
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but  by  no  means  all  export  freight,  even  though  the  same 
export  rates  apply  to  freight  excluded  from  the  so-called 
port  privileges  or  services.  The  distinction  is  important, 
because  the  issue  in  this  case  comes  down  to  unreasonable¬ 
ness  under  Section  1,  and  the  complaint  contains  no  alleged 
violations  of  Section  3  for  obvious  reasons,  since  the  Gov¬ 
ernment  doesn’t  compete  with  other  shippers,  although 
Section  3  has  generally  been  the  issue  in  other  cases  deal¬ 
ing  with  port  practices. 

It  is  therefore  important  to  keep  in  mind  the  fact  that 
a  large  volume  of  export  freight  has  never  been  unloaded 
by  the  railroads,  and  consequently  there  is  no  presumption 
that  the  applicable  export  rates  are  unreasonable  when  the 
railroads  refused  to  unload  as  in  this  case.  Just  as  the 
Supreme  Court  said  in  the  American  Sheet  and  Tin  Plate 
case  301  U.  S.  402,  which  upheld  the  validity  of  the  104 
order,  “There  is  no  custom  or  practice  which  has  the  force 
of  a  rule  of  law,  that  the  line-haul  rate  includes  plant 
spotting  service.’ ’ 

So,  should  it  be  found  in  this  proceeding  that  there  is 
no  custom  or  practice  which  proves  that  unloading  and 
wharfage  charges  on  export  freight  are  necessarily  covered 
by  the  line-haul  rates. 

Now,  some  of  the  important  limitations  which  exclude 
export  freight  from  the  unloading  privilege  are  as  follows ; 
and  when  I  talk  about  unloading  privilege  I  am  referring 
to  the  service  performed  by  the  railroads  in  physically  un¬ 
loading  the  cars.  The  railroads  at  North  Atlantic  ports  do 
not  make  allowances  for  this  type  of  service.  Now  some 
of  these  limitations  are  as  follows: 

First,  much  of  the  freight  shipped  in  open-top  cars  is 
unloaded  direct  to  vessels,  and  the  railroads  have  no  obli¬ 
gation  with  regard  to  that  unloading,  although  the  same 
export  rates  apply  to  it. 

Second,  the  bulk  freight,  heavy  articles — 

Commr.  Barnard.  What  is  the  carrier’s  obligation  here 
at  this  point? 
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Mr.  Cousins.  In  this  case  the  carrier  makes  a  delivery 
to  establish  interchange  tracks  in  the  yard  on  the  Army 
base. 

Commr.  Barnard.  This  is  all  carload  movement,  of 
course,  isn’t  it? 

Mr.  Cousins.  That  is  all  we  are  talking  about,  yes. 

Back  two  miles  or  more  from  the  piers  the  Army  base 
has  established  interchange  tracks.  It  directs  the  railroads 
to  classify  the  cars  in  their  own  yards,  in  the  railroad 
yards,  to  bring  them  in  upon  order,  and  to  deliver  them 
at  designated  places  on  the  interchange  tracks,  as  I  say, 
a  couple  of  miles  from  the  piers.  From  then  on  the  rail¬ 
roads  have  nothing  to  do  with  the  cars. 

Commr.  Barnard.  Then  isn’t  it  a  fact  too  in  this  case 
that  the  Army  has  its  own  locomotives? 

Mr.  Cousins.  Yes,  the  Army  does  the  switching  and 
spotting. 

Commr.  Barnard.  And  the  Army  gets  those  cars  in  after 
they  come  to  rest,  as  far  as  the  transportation  is  concerned, 
then  it  takes  them  and  with  the  Army,  unloads  them  and 
puts  them  on  these  boats. 

Mr.  Cousins.  It  moves  them  first.  It  has  to  switch  them 
all  over  the  yard. 

Commr.  Barnard.  That  is  right.  It  does  that  with  its 
own  motive  power,  doesn’t  it? 

Mr.  Cousins.  It  does,  except  that  the  Belt  line  down  there 
contributes  one  locomotive  to  the  pool.  The  army  has  7 
or  8  crews  and  the  Belt  line  provides  two,  and  does  make 
a  concession,  but  it  is  all  done  by  the  Army  and  subject  to 
its  control.  They  switch  and  spot  the  cars  to  storage,  to 
piers,  or  wherever  they  should  go. 

Commr.  Barnard.  That  is  the  way  it  has  always  been 
done,  has  it? 

Mr.  Cousins.  That  is  the  way  it  has  been  done  since  the 
Government  took  over  in  1942. 

Commr.  Barnard.  That  is  what  I  mean,  since  the  Govern¬ 
ment  took  these  piers  over. 

Mr.  Cousins.  Since  the  Government  took  over,  the  Army 
orders  the  cars  delivered  to  designated  places.  I  say  that 
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is  when  our  obligation  ends.  We  are  not  obliged  to  go  in 
and  switch  the  cars  and  place  them  a  second  time.  There¬ 
fore  it  is  wholly  illogical  to  say  that  we  shall  skip  that  step, 
and  yet  come  back  later,  after  the  shipper  has  done  his  own 
switching  and  spotting,  and  nnload. 

Chairman  Rogers.  How  was  it  done  prior  to  1942! 

Mr.  Cousins.  Prior  to  1942  that  pier  was  operated  by  a 
public  wharfinger,  who  acted  as  agent  for  the  railroad. 
There  is  nothing  in  the  record  as  to  the  physical  operation 
on  the  pier  except  that  the  railroad  witness  said  that  the 
Army  had  enlarged  and  extended  these  interchange  tracks 
— there  is  nothing  else  except  a  brief  statement  on  the  part 
of  a  Government  witness. 

At  page  121  the  complainant’s  witness  says,  in  response 
to  Mr.  MacGuineas’  question.  Mr.  MacGuineas  had  asked 
him:  “Can  you  state  what  the  customary  practice  of  the 
carrier  was!”  And  that  was  before  the  Army  time. 

Answer:  “The  customary  practice  of  the  carriers  was  to 
place  the  cars  on  box  car  freight  inside  of  the  piers,  adja¬ 
cent  to  the  berth  at  which  the  steamer  would  dock,  and  load 
and  unload  the  freight  from  these  cars  and  place  it  on  the 
pier  in  what  is  commonly  known  as  the  ship’s  loading 
berth.” 

Then  on  cross  examination  the  same  witness  made  an¬ 
other  brief  statement — I  am  sorry  I  don’t  have  the  page 
notation — but  the  same  witness  said  something  more  about 
that  to  the  same  effect 

Chairman  Rogers.  Did  you  agree  with  that,  that  that  was 
the  practice! 

Mr.  Cousins.  I  don’t  know.  Our  operating  witness  was 
not  there  at  that  time  and  we  didn’t  go  into  that.  The 
record  does  indicate  that  there  was  some  power — that  is, 
that  the  former  pier  operators  had  a  little  locomotive,  and 
that  there  was  some  power  on  the  terminal,  and  I  have  no 
doubt  that  there  was  some  switching  around  then. 

Chairman  Rogers.  Well,  we  will  have  to  accept  what  the 
evidence  shows  was  the  practice,  and  if  you  don’t  agree 
with  the  Army  why  didn’t  you  show  what  the  facts  were 
yourself. 
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Mr.  Cousins.  I  don’t  disagree  with  the  Army. 

Chairman  Rogers.  Did  that  service  back  there  cost  the 
carrier  some  money? 

Mr.  Cousins.  The  service  of  unloading  the  cars,  yes,  sir. 

Chairman  Rogers.  Are  the  same  rates  being  charged  now 
that  were  charged  then? 

Mr.  Cousins.  Yes,  sir. 

Chairman  Rogers.  What  becomes  of  that  money  then  that 
it  cost  the  carrier  back  there — what  becomes  of  it  now? 

Mr.  Cousins.  We  retain  it  as  we  do  in  all  other  similar 
instances. 

Commr.  Barnard.  Before  the  Government  took  over 
these  piers,  yon  were,  according  to  what  that  witness  said, 
yon  were  under  the  line-haul  rate  unloading  this  freight, 

Mr  Cousins.  Yes,  sir,  that  is  correct,  and  we  still  do  at 
various  piers  all  along  the  North  Atlantic  ports. 

Commr.  Barnard.  But  you  don’t  do  it  for  the  Army? 

Mr.  Cousins.  And  we  don’t  do  it  for  any  other  private 
shipper  handling  his  own  freight. 

Now  the  Commission  has  anticipated  a  little.  I  was  just 
coming  to  the  limitations  upon  that  practice,  and  I  stated 
that  the  first  one  was  that  open  cars— freight  moving  in 
open-top  cars  that  pay  the  same  rate  doesn’t  get  the  same 
service — and  I  was  about  to  add  that  bulk  freight,  heavy 
articles  and  tank  car  commodities  are  excluded  and  don’t 
get  the  free  unloading  service.  I  will  use  the  word  free  in  a 
sense  that  will  be  understood. 

Chairman  Rogers.  All  commodities  have  their  own  line- 
haul  rate,  don’t  they? 

Mr.  Cousins.  They  are  subject  to  the  same  line  of  export 
rates. 

Now,  3.  Here  is  another  limitation. 

Commr.  Barnard.  Wait  a  minute.  If  on  the  line-haul  rate, 
before  the  Government  took  over,  the  carriers  were  per¬ 
forming  this  service,  what  is  your  argument,  what  justifi¬ 
cation  can  you  give,  for  changing  the  situation,  because  of 
the  Army’s  coming  in  and  taking  over  the  piers? 
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Mr.  Cousins.  Because  the  next  general  limitation  on  the 
practice,  which  I  am  about  to  recite  precludes  this  being 
done  for  the  Army. 

Now,  here  is  my  third  limitation  that  has  always  existed 
wdth  respect  to  this  port  practice:  The  privilege  has  been 
restricted  to  railroad  or  public  piers  and  has  never  been 
accorded  on  piers  owned  and  controlled  by  the  owners  of 
the  freight,  of  which  there  are  many  up  and  down  the 
coast,  including  some  17  at  Norfolk,  20-odd  at  Baltimore, 
and  more  at  every  port  as  the  record  shows,  there  the  rail¬ 
roads  have  never  gone  in  on  private  facilities  and  per¬ 
formed  the  service,  and  we  have  never  made  allowances  to 
any  shippers  on  this  type  of  traffic. 

In  that  I  have  included  my  fourth  exception  which  I  am 
about  to  come  to,  that  the  unloading  service  is  actually 
performed  by  the  railroads  through  their  employees  or 
agents  and  not  by  shippers  for  allowances  out  of  the  rates, 
as  that  would  be  an  alternative  which  would  run  counter 
to  the  reasons  for  the  establishment  of  the  practice. 

Now  these  restrictions  have  been  established  to  hold 
what  might  be  called  a  frequent  accessorial  service  within 
reasonable  bounds  and  also  because  they  were  consistent 
wdth  the  reasons  for  the  establishment  of  the  practice,  i.  e., 
to  enable  the  railroads  to  operate  their  own  piers  with  the 
greatest  economy  and  efficiency  in  the  aid  of  export  traffic. 

The  established  practices  have  been  reviewed  by  the  Com¬ 
mission  in  numerous  cases  in  which  the  limitations  that  I 
have  recited  have  been  both  approved  and,  on  other  occa¬ 
sions  enforced  by  the  Commission.  The  railroads  have 
never  been  required  to  enlarge  or  expand  the  privileges 
beyond  the  standard  limitations,  and  their  chief  concern 
in  this  case  is  that  the  complaint,  if  upheld,  will  result  in 
the  payment  of  allowances  to  a  shipper  and  open  the  door 
to  an  extension  of  the  free  services  to  innumerable  shippers 
with  resulting  waste  of  revenue — to  use  a  phrase  coined  by 
the  Commission. 

As  the  law  now  stands,  with  the  approval  of — 
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Commr.  Splawn.  As  you  point  out,  there  is  no  question 
of  discrimination  between  the  Army  and  these  shippers  who 
own  their  own  piers. 

Now,  isn’t  the  question  then  here  as  to  whether  or  not 
the  charges  you  are  now  electing  without — including  this  4 
cents  which  the  Army  wants — is  reasonable — a  reasonable 
charge  under  all  the  circumstances  for  carrying  this  freight 
for  the  Army.  Is  that  the  issue? 

Mr.  Cousins.  I  think  so. 

Commr.  Splawn.  And  that  there  is  no  question  at  Nor¬ 
folk  as  to  prejudice  or  preference  or  discrimination  as  be¬ 
tween  the  Army  and  other  shippers,  there  wouldn’t  be  as 
between  the  Army  and  the  owner  of  these  private  piers  all 
up  and  down  the  Atlantic  Seaboard? 

Mr.  Cousins.  That  is  right.  There  would  be  no  question 
of  undue  prejudice. 

Commr.  Splawn.  And  what  would  be  done  here  with  ref¬ 
erence  to  unjust  and  unreasonable  charges  to  the  Army  on 
this  particular  traffic  would  not  necessarily  be  a  precedent 
as  to  what  you  should  charge  these  private  shippers  who 
own  their  own  piers  at  Baltimore  or  any  other  part? 

Mr.  Cousins.  Well,  I  don’t  want  to  get  myself  on  the 
record  as  denying  any  such  reasoning  as  that,  but  I  am 
very  apprehensive  that  that  might  not  be  the  case. 

Now,  on  June  15,  1942,  the  Army  took  over  the  so-called 
Army  base  at  Norfolk  for  its  own  exclusive  use,  according 
to  its  announcement,  and  since  that  time  all  of  the  export 
freight  moving  over  the  facility  has  been  Government 
freight  with  a  few  exceptions  of  small  significance. 

Prior  to  that  time  the  terminal  was  operated  by  a  public 
wharfinger  employed  by  the  railroads  as  their  agent  to  un¬ 
load  commercial  freight.  The  tariffs  at  Norfolk  provided 
for  the  absorption  of  wharfage  and  handling  costs  which  in 
a  number  of  instances  were  designated  as  allowances,  al¬ 
though  they  were  not  allowances  in  the  true  sense,  since 
they  were  not  payments  out  of  the  freight  rate  to  shippers, 
but  rather  were  payments  of  compensation  to  an  agent 
having  no  interest  in  the  freight. 
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In  my  opinion  there  was  no  requirement  involved  that 
the  amount  of  those  payments  be  published  in  the  tariffs  at 
all,  except  to  indicate  to  shippers  that  the  railroads  would 
bear  no  greater  cost  on  the  piers  than  those  designated  in 
the  tariffs. 

Now,  since  the  Army  took  over,  the  tariff  has  contained 
no  similar  provision  with  respect  to  the  Army  base  and 
the  railroads  have  declined  to  assume  the  burden  in  line 
with  established  principles,  i.  e.,  that  they  don’t  go  on  pri¬ 
vate  piers  to  unload  freight,  and  don’t  pay  allowances,  that 
the  custody  of  the  freight  on  the  pier  becomes  that  of  the 
shipper — and  I  will  cite  a  case  in  a  moment  in  which  the 
Commission  has  said  that  the  practice  can’t  be  accorded  in 
that  instance — third,  the  work  cannot  be  done  at  railroad 
convenience. 

Now,  I  cannot  take  the  time  to  go  into  the  testimony  on 
that  point  which  Mr.  MacGuineas  has  mentioned,  but  his 
own  chief  witness,  the  Commandant,  General  Kilpatrick, 
provided  the  evidence  which  shows  that  there  is  no  pos¬ 
sibility  that  the  railroads  can  perform  this  service  at  their 
own  convenience,  or  in  any  way  except  under  the  full  con¬ 
trol  and  direction  of  the  Army.  The  General  so  stated 
again  and  again. 

Now,  Mr.  MacGuineas  didn’t  make  quite  clear  what  he 
intended  to  say  to  the  Commission  when  he  said  that  in  his 
opinion  the  railroads  could  do  it  I  am  sure  he  wouldn’t 
say  that  the  Pennsylvania  Railroad  could  go  on  the  pier 
and  unload  its  freight  and  the  Norfolk  and  Western  go  on 
and  unload  its  freight  He  means  if  they  get  together,  pool 
their  efforts,  provide  something  that  is  the  equivalent  of 
an  agency  and  work  in  the  only  way  that  will  meet  the 
Army  necessities,  and  he  also  comes  down  to  the  real  solu¬ 
tion  as  employing  the  Army  to  do  it,  then  he  means  pos¬ 
sibly  it  can  be  done,  but  even  that  is  contrary  to  the  testi¬ 
mony  of  his  witness  who  said  again  and  again  in  the  record, 
that  it  can’t  be  done  by  a  civilian  force,  it  has  to  be  under 
Army  control.  It  wouldn’t  be  feasible  for  the  railroads  to 
act  individually,  they  could  not  unload  these  cars  at  their 
convenience. 
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As  to  that,  he  said,  “No,  they  couldn’t,  they  would  have 
to  unload  them  in  such  a  way  as  we  would  keep  our  ships 
moving.” 

Commr.  Babnabd.  They  would  have  to  unload  them  just 
the  way  the  Army  told  them  to  unload  them? 

Mr.  Cousins.  Certainly,  sir. 

Commr.  Babnabd.  That  is  what  you  mean? 

Mr.  Cousins.  Exactly.  From  hour  to  hour  and  from  day 
to  day. 

Commr.  Babnabd.  And  you  are  contending  on  the  record 
that  the  Army  is  not  surrendering  that  control  over  that 
movement? 

Mr.  Cousins.  That  is  why  they  took  over  the  pier,  your 
Honor.  I  asked  the  General,  I  said,  “You  could  have  had 
everything  you  want  from  the  railroads  by  continuing  their 
agent  in  possession  instead  of  taking  the  pier  away  from 
them”.  He  said,  “Civilian  operation  wouldn’t  be 
feasible”.  And  it  is  ridiculous  to  assume — 

Commr.  Babnabd.  Who  was  that? 

Mr.  Cousins.  That  was  the  Commandant  of  the  pier  who 
was  a  witness  in  this  case. 

Commr.  Babnabd.  It  sounds  like  an  Army  witness. 

Mr.  Cousins.  A  very  good  witness  too,  an  honest  wit¬ 
ness,  and  his.  testimony  doesn’t  support  the  contentions  of 
his  counsel. 

Commr.  Babnabd.  It  didn’t  hurt  you  much,  that 
wouldn’t. 

Mr.  Cousins.  It  made  my  case.  Finally  under  the  way  the 
Army  operates  the  piers  we  have  made  a  delivery.  Now, 
when  our  own  agent  was  on  the  pier,  running  them  in  our 
behalf,  we  had  not  made  a  delivery  till  we  unloaded  the 
cars  and  till  they  were  taken  to  the  pier  and  unloaded  they 
were  in  our  possession  through  our  agent. 

Now,  we  make  a  delivery  back  in  the  yards.  That  is  a 
distinguishing  factor  that  comes  right  under  the  terminal 
switching  cases.  Now,  of  course,  we  can  ignore  the  termi¬ 
nal  switching  cases  and  all  the  other  laws  against  discrimi¬ 
nation  because  we  are  dealing  with  the  Government,  but 
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it  is  a  different  question  as  to  whether  we  can  be  forced 
to  do  so  or  not. 

Now,  I  want  to  mention  very  briefly  some  of  the  cases. 
There  was  a  case  at  Norfolk  15  years  ago,  in  which  the 
operator  of  this  pier,  then  the  agent  of  various  railroads, 
tried  to  force  the  C.  and  0.  to  absorb  the  charges  on  the 
pier  and  make  a  similar  arrangement.  The  other  railroads 
were  in  there  doing  it  and  the  C.  and  0.  wasn’t  doing  it 
and  never  has  done  it,  and  isn’t  doing  it  now\  The  Com¬ 
mission  found  that  to  require  the  C.  and  0. — I  should  cite 
the  case — I  haven’t  done  that — Norfolk  Ports  Commission 
versus  C.  and  0.  159  I.C.C.  169. 

The  Commission  found  that  to  require  the  C.  and  0.  to 
absorb  the  charges  would  be  equivalent  to  requiring  the 
railroad  to  employ  the  terminal  as  its  agent  and  it  said 
there  is  not  obligation  on  the  part  of  that  carrier  to  em¬ 
ploy  an  outside  agency  to  perform  the  terminal  services 
under  the  circumstances  of  this  case. 

Now,  I  think  the  same  holding  applies  to  the  instant 
proceeding. 

Commr.  Barnard.  Well,  if  the  thing  could  be  done  at  the 
carrier’s  convenience,  I  think  what  we  said  in  20911 — I 
wouldn’t  agree  with  you  on  that,  bift  there  is  force  it  seems 
to  me  on  this  question  of  convenience.  -  And  if  the  thing  is 
done  at  the  convenience  of  the  Army,  why,  w*e  have  said 
something  about  that  in  20911. 

Mr.  Cousins.  All  right.  Let  me  come  to  another  case 
which  deals  with  a  different  point.  McCormick  Warehouse 
Co.  vs.  Pennsylvania  Railroad  Co.,  191  I.C.C.  727.  This 
is  the  full  commission  decision,  and  here  the  Pennsylvania 
Railroad  wanted  to  do  something.  The  Commission  de¬ 
clined  to  permit  the  railroad  to  absorb  the  charge  of  the 
terminal  company  because  it  held  that  the  terminals  con¬ 
trol  of  the  freight  would  amount  to  delivery  to  the  con¬ 
signee  under  the  circumstances  in  that  proceeding  and 
now  I  quote:  “By  such  delivery  to  the  terminal  the  freight 
would  lose  its  character  as  water-borne  and  the  payment 
of  an  allowance  for  loading  and  unloading  would  be  a  re- 
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bate  from  the  published  rail  rates  on  domestic  shipments 
from  and  to  Baltimore.” 

Now  that  is  exactly  what  happens  on  the  Army  base  at 
Norfolk.  We  make  delivery  back  in  the  yard,  and  the  ship¬ 
per,  i.  e.y  the  Army,  takes  full  custody,  possession,  and  con¬ 
trol,  and  he  stores  or  does  anything  he  wants  with  the  goods 
and  ships  them  out  on  vessels  in  his  own  good  time.  When 
we  deliver  the  freight  on  the  inside  of  the  yard,  our  duty 
ends,  and  under  usual  principles  that  would  be  domestic 
transportation  not  subject  at  all  to  the  export  rates,  but 
the  railroads  have  made  a  special  concession  in  their  tariffs 
applicable  on  Army  and  Navy  bases,  making  the  export 
rates  applicable  nevertheless  to  all  traffic  going  there,  but 
that  doesn’t  change  the  fact  that  under  all  of  the  usual 
principles  that  is  delivery,  and  the  Commission  ought  to 
hold  that  the  railroad  is  done  so  far  as  its  transportation 
duty  is  concerned. 

Commr.  Barnard.  Well,  as  I  understand  you,  the  situa¬ 
tion  is  that  the  carriers  spot  these  cars  at  the  places  where 
the  Army  requests  them  to  be  placed. 

Mr.  Cousins.  We  don’t  spot  them.  We  deliver  them  to 
interchange  tracks.  ' 

Commr.  Barnard.  I  don’t  mean  sppt  them,  but  you  de¬ 
liver  them  to  the  interchange  tracks  and  that  is  where,  if 
I  get  you  right,  that  is  where  the  Army  says  they  want 
them  delivered. 

Mr.  Cousins.  Yes,  sir. 

Commr.  Barnard.  Is  that  right? 

Mr.  Cousins.  They  order  them  there  in  writing. 

Commr.  Barnard.  And  then  pretty  entirely  with  their 
owm  motive  power  they  move  these  cars  to  where  they  want 
to  unload  them  and  put  them  on  the  wharf — or  put  them 
on  the — 

Mr.  Cousins.  Yes,  -where  and  when,  solely  with  their  own 
control  and  direction.  That  is  the  contribution  we  make. 

Now  there  were  three  cases  over  the  course  of  the  years 
dealing  with  a  similar  situation  at  Newark,  New  Jersey. 
In  the  City  of  Newark  case,  182  I.C.C.  51,  “the  Commis¬ 
sion  held  that  the  failure  of  the  railroads  to  accord  the  port 
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privileges  at  Newark  was  prejudicial,  but  otherwise  it  found 
that  the  railroad  had  no  obligation  to  unload  cars,  and  so 
it  entered  an  alternative  order.’ * 

I  make  that  point  merely  to  show  that  the  Commission  has 
never  found  that  there  was  any  obligation  with  respect  to 
this  issue  except  under  Section  3,  and  there  it  has  made 
some  orders,  and  it  issued  an  alternative  order  which  the 
railroad  complied  with  by  discontinuing  the  free  unload¬ 
ing  on  the  particular  traffic  involved.  The  Commission 
said:  No  obligation  rests  on  defendant  in  the  absence  of 
unjust  discrimination,  to  load  or  unload  carload  traffic  or 
pay  and  absorb  any  loading  charge  that  otherwise  would 
have  to  be  paid  and  borne  by  the  shipper,  and  this  record 
does  not  warrant  an  order  requiring  defendant  to  establish 
provisions  for  the  absorption  of  loading  charge  under  con¬ 
sideration  at  Newrark.” 

Now,  in  that  same  case  there  were  private  piers  involved. 
What  I  have  said  related  to  the  public  piers  of  the  city, 
but  shippers  having  private  piers  came  in  and  the  Com¬ 
mission  dismissed  their  request  for  any  relief  because  it 
found  that  the  practice  at  the  other  ports — it  was  not  the 
practice  at  the  other  ports  to  perform  the  service  or  to 
pay  allowances  on  the  piers  of  the  shippers,  and  the  Com¬ 
mission  said : 

“We  have  consistently  condemned  the  absorption  of  al¬ 
lowances  made  by  carriers  to  private  concerns  for  services 
which  are  essentially  a  shipper’s  service”. 

Three  years  later  this  Division  reviewed  the  same  situ¬ 
ation  at  Newark  in  Newark  Chamber  of  Commerce  versus 
Pennsylvania  Railroad,  206  I.C.C.  555.  Again,  you  had 
before  you  the  same  issue  with  respect  to  public  piers  on 
the  one  hand  and  private  on  the  other.  As  to  the  private 
piers  there,  you  held  again  that  no  case  was  made  and  as 
to  the  public  piers,  the  issue  of  discriminations  was  dis¬ 
missed  for  technical  legal  reasons. 

Three  years  later  in  the  Weyerhaeuser  Timber  Company 
case,  229  I.C.C.  463,  the  situation  was  again  considered; 
this  time  by  Division  4,  but  reconsideration  was  denied  by 
the  Commission  later.  I  want  to  read  a  little  excerpt  from 
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that  case  because  that  is  the  most  complete  proceeding  that 
has  ever  been  had  on  this  subject  and  what  is  said  in  that 
report  fits  our  situation  here  exactly : 

“Under  the  present  tariffs  the  rail  carriers  undertake 
to  load  and  unload  water-borne  freight  only  at  railroad  or 
public  piers,  but  in  no  event  at  piers  controlled  by  the  own¬ 
ers  of  the  freight.  At  Baltimore  the  services  are  performed 
only  at  railroad  piers,  at  Camden,  Wilmington,  and  Trenton 
only  at  municipal  piers,  at  Philadelphia  at  either  railroad 
or  municipal  piers  or  at  privately  owned  piers  which  are 
operated  as  public  piers,  but  in  no  case  will  the  service  be 
performed  on  piers  controlled  by  the  owner  of  the 
traffic.  *  *  •” 

Now  omitting  a  little  and  continuing: 

“The  policy  of  defendants  has  been  to  restrict  the  port 
practices  as  much  as  possible,  consistent  with  adequate 
service.  Piers  other  than  railroad  piers  are  used  only  when 
necessary  to  supplement  railroad  facilities.  In  no  case  is 
the  transfer  service  performed  at  a  pier  controlled  by  the 
owner  of  the  traffic.  The  reasons  for  this  policy  are  the 
difficulty  of  policing  the  practice,  the  necessity  of  perform¬ 
ing  the  handling  at  the  rail  carriers ’  own  convenience,  the 
economy  resulting  from  the  consideration  over  a  limited 
number  of  piers,  and  the  conservation  of  revenue”,  and  the 
Commission  went  on  in  that  same  paragraph  to  discuss 
more  of  the  things  that  I  have  mentioned  today. 

Now,  I  want  to  turn  to  two  other  points.  First  as  to  the 
question  of  adequacy  of  pier  facilities.  Counsel  for  the 
Complainant  points  out  that  in  some  of  these  cases  the 
Commission  has  noted  in  coming  to  its  conclusion  that  the 
railroad  already  had  adequate  piers  at  the  port.  I  want 
to  make  the  point  that  there  is  no  obligation  on  the  railroad 
to  provide  piers  of  any  sort  to  any  extent. 

Now,  if  there  were,  we  would  have  an  adequate  answer 
at  Norfolk,  because  as  Mr.  MacGuineas  says,  his  own  wit¬ 
ness  testified  that  a  couple  of  other  piers  in  operation  there 
could  handle  37  per  cent  of  the  traffic  passing  over  the  Gov¬ 
ernment  pier,  and  another  witness  of  his  said,  that  the  pres¬ 
ent  traffic  was  ten  times  normal,  so  that  means  that  only  two 
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of  the  piers  could  handle  3.7  times  normal  traffic  and  I 
think  we  would  be  sound  in  contending  that  w^e  didn’t  have 
to  provide  facilities  for  such  abnormal  traffic  as  ten  times 
normal,  because  of  war,  but  we  have  a  better  defense  than 
that. 

There  was  never  any  obligation  on  the  railroads  under 
the  common  law’  to  provide  piers  where  vessels  might  lie. 
Piers  are  stations  for  steamship  companies,  it  is  up  to  them 
or  to  them  or  to  somebody  else  to  provide  their  facilities. 
The  Interstate  Commerce  Act  has  never  placed  the  duty  on 
the  railroad  and  we  have  never  undertaken  it  in  our  tariffs. 
The  only  requirement  that  the  Act  has  ever  had  is  Section 
6,  paragraph  11,  which  puts  on  the  railroads  the  duty  to 
prove  a  connection  to  a  pier,  to  interchange  with  vessels, 
that  is  exactly  like  the  requirement  of  Section  1,  paragraph 
9,  which  says  that  the  railroads  must  provide  a  connection 
to  a  private  industrial  track,  but  we  are  not  required  by 
law  to  construct  industrial  tracks,  and  there  are  a  number 
of  other  decisions  on  that  point,  including  many  of  this 
Commission. 

Chairman  Rogers.  Was  there  any  evidence  in  the  record 
as  to  the  reasonableness  or  unreasonableness  of  these 
rates,  the  line-haul  rates,  assuming  that  you  did  not  per¬ 
form  this  service? 

Mr.  Cousins.  Yes,  sir.  That  is  going  to  be  my  last  point, 
if  you  will  give  me  one  more  minute.  We  put  all  that  evi¬ 
dence  in.  It  is  one-sided  but  it  is  there.  I  was  just  saying 
that  under  Section  T9,  the  switch  connection  case,  there  is 
plenty  of  authority  saying  that  we  do  not  have  to  do  more 
than  provide  a  connection,  but  I  have  been  unable  to  find 
any  case  dealing  with  the  question  of  providing  piers  and 
I  think  that  the  reason  is  that  nobody  has  ever  thought  that 
the  railroads  had  any  duty  in  that  respect,  and  as  you  well 
know,  most  of  the  piers  of  this  country  are  provided  by 
states  or  municipalities,  although  steamship  companies, 
railroads,  and  private  shippers  have  provided  piers  for 
their  own  convenience.  The  Rivers  and  Harbor  Act  of 
1919,  indicated  the  view  of  Congress  that  all  ports  should 
have  public  piers,  publicly  owned,  and  in  furtherance  of 
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that  expression,  an  investigation  was  instituted  before  this 
Commission,  known  as  wharfage  charges  at  Atlantic  and 
Gulf  ports,  157  I.  C.  C.  663. 

The  purpose  of  the  proceeding  was  to  encourage  the  de¬ 
velopment  of  publicly  owned  piers  by  requiring  the  rail¬ 
roads  to  make  adequate  charges  on  railroad  piers,  thus 
eliminating  all  free  services  such  as  are  involved  in  the  in¬ 
stant  proceeding. 

The  position  taken  by  the  Secretary  of  War  was  quite 
different  from  that  of  the  Army  in  this  case,  and  the  re¬ 
port  of  the  Commission  indicates  that  “the  railroads  have 
neither  the  obligation  to  provide  piers  nor  to  absorb 
charges  on  non-railroad  piers.* * 

Now,  I  will  devote  a  couple  minutes  to  the  question  of 
reasonableness  of  rates.  The  Complainant  offered  no  evi¬ 
dence  to  show  that  the  export  rates  through  Norfolk  were 
unreasonable,  as  applied  to  its  traffic.  The  defendants 
showed  that  the  export  rates  were  depressed  on  a  low  level. 
That  results  from  the  fact  that  Norfolk  meets  the  Baltimore 
basis  of  export  and  import  rates,  voluntarily,  and  it  puts 
the  rates  through  Hampton  Roads,  the  export  rates  and 
import  rates,  on  a  much  lower  basis,  mile  for  mile, 
than  the  rates  to  any  other  North  Atlantic  port, 
possibly  excepting  Boston  which  does  the  same  thing. 

Now,  the  domestic  rates  prescribed  to  Norfolk,  and  to 
Boston  in  the  Eastern  class  rate  case,  are  quite  different, 
Norfolk  is  higher  reflecting  mileage,  but  the  export  rates 
are  the  same.  Therefore  in  considering  the  reasonableness 
of  the  rates  the  Commission  should  bear  in  mind  the  de¬ 
pressed  level  of  those  rates  as  they  are  today. 

Now,  second,  we  showed  that  in  making  the  rates  no  fac¬ 
tor  was  included  to  cover  the  loading  and  unloading  of 
freight.  When  the  carriers  give  the  service,  it  comes  as 
close  as  anything  can  come  to  being  a  free  service.  Of 
course,  technically  it  must  be  covered  by  the  rate,  but  when 
it  is  not  given,  or  if  it  should  be  abolished  at  all  piers,  there 
would  be  no  grounds  for  concluding  that  there  should  be  a 
reduction  in  the  rates  because  we  show  at  length  in  the  rec- 
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ord  that  the  very  maimer  in  which  the  rates  were  made  in¬ 
dicates  that  nothing  was  added  for  these  port  services. 

Now,  just  in  a  word,  the  reason  for  that  is  that  the  do¬ 
mestic  rates  to  Baltimore  in  the  Eastern  class  rate  case 
were  taken  as  the  standards  and  the  export  rates  were 
made  the  same  and  then  of  course,  the  ports  were  adjusted, 
and,  of  course,  none  of  the  service  was  in  the  domestic 
rates  prescribed  by  the  Commission. 

Now,  third,  as  to  whether  the  rates  are  reasonable  or  not, 
this  point  should  be  remembered  that  if  the  Army  were 
a  private  shipper  it  would  be  paying  the  domestic  rates, 
all  substantially  higher  because  its  transportation  is  es¬ 
sentially  domestic,  except  for  the  concession  we  already 
made  of  making  the  export  rates  apply,  especially  through 
Army  and  Navy  bases. 

If  the  Army’s  theory  in  this  case  is  upheld  I  see  no  rea¬ 
son  why  it  will  not  apply  to  other  private  shippers,  to  other 
private  piers  all  up  and  down  the  coast,  scores  of  them.  If 
it  shouldn’t,  I  see  no  reason  why  it  wouldn’t  apply  to  other 
Army  and  Navy  bases,  the  permanent  bases  up  and  down 
the  coast.  The  Navy  base  at  Norfolk  not  far  north  of  this 
base  is  always  in  operation,  it  is  a  permanent  base,  it  isn’t 
like  this  one,  it  is  much  larger  than  this  base,  it  really 
handles  traffic,  and  yet  we  have  never  gone  in  there  and 
performed  the  service,  nor  have  we  been  requested  to  and 
the  same  is  true  as  to  the  other  permanent  bases  up  and 
down  the  coast.  There  is  nothing  in  the  theory  of  the  Com¬ 
plainant’s  case  that  shows  that  the  Army  is  paying  rates 
unlawful  from  any  standpoint,  and  particularly  from  the 
standpoint  of  Section  1. 

Commr.  Babnabd.  The  burden  would  mostly  be  on  the 
Complainant  to  establish  that  after  the  4  cents  had  been 
exacted  the  base  rate  would  still  be  a  reasonable  rate. 

Mr.  Cousins.  Yes. 

Commr.  Babnabd.  And  that  burden  was  not  discharged, 
you  say? 

Mr.  Cousins.  No.  And  the  Examiner  so  finds. 

Chairman  R  ogees.  Mr.  Reynolds. 


657 


Argument  op  Charles  P.  Reynolds. 

Mr.  Reynolds.  May  it  please  the  Commission,  may  I 
inquire  how  mnch  time  I  have. 

Chairman  Rogers.  About  eleven  minutes. 

Mr.  Reynolds.  I  am  appearing  in  behalf  of  the  South¬ 
ern  Carriers  who  are  named  as  defendant  in  this  case. 

The  Southern  Carriers  do  not  as  a  rule  undertake  to  han¬ 
dle  export-import,  coastwise,  or  intercoastal  freight  be¬ 
tween  the  cars  and  the  pier  floors.  In  other  words,  wharf¬ 
age  and  handling  are  generally  in  addition  to  the  rates. 
But  in  certain  instances,  these  carriers  do  undertake, 
usually  through  agents,  to  perform  such  handling  and  to 
absorb  the  wharfage  charges. 

Now,  at  Norfolk  this  is  done  only  where  the  Baltimore 
basis  applies  and  where  competition  requires  it.  In  other 
words,  since  the  wharfage  and  handling  charges  are  ab¬ 
sorbed  only  where  the  Baltimore  basis  applies,  and  where 
competition  requires  it,  the  rate  in  connection  with  which 
that  service  is  undertaken,  are  depressed  rates,  and  conse¬ 
quently  there  would  be  no  basis  for  reducing  already  de¬ 
pressed  rates  by  the  amount  of  the  wharfage  and  handling 
charges,  if  wharfage  and  handling  charges  were  not  ab¬ 
sorbed. 

I  had  thought  that  I  would  say  something  about  the 
tariffs  of  the  Southern  Lines  and  go  into  some  detail  with 
regard  to  operation  of  the  piers.  I  find  I  won’t  have  time 
to  do  that  and  all  I  want  to  say  is:  When  the  Southern 
Lines  do  undertake  to  absorb  wharfage  and  handling 
charges  they  specify  the  pier  or  the  wharf  through  which 
the  traffic  must  move. 

Now,  the  Army  base  piers  at  Norfolk  are  not  listed  in 
the  tariffs  as  piers  through  which  the  traffic  may  move 
or  the  wharfage  and  handling  charges  be  absorbed.  The 
operation  of  the  piers  under  Army  control  has  already  been 
dealt  with,  but  I  do  want  to  emphasize  the  fact  that  the 
carriers  cannot  perform  the  loading  and  unloading  service 
at  their  convenience,  that  the  piers  must  be  operated  under 
the  control  of  the  Army,  and  that  it  would  be  utterly  im- 
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possible  for  the  railroads  to  perform  the  service  them¬ 
selves. 

If  I  may  be  pardoned  for  doing  so,  I  just  want  to  read 
two  short  excerpts  from  the  Examiner’s  proposed  report 
on  this  point.  He  heard  the  evidence,  and  he  is  an  able  and 
experienced  examiner,  and  I  just  want  to  give  you  vrhat  he 
says  about  it.  On  Sheet  2  he  says  this,  “This  work  could 
not  be  performed  by  defendants  according  to  their  con¬ 
venience.  The  freight  has  to  be  handled  according  to 
priorities  and  the  various  unusual  and  changing  conditions 
that  face  the  Army.  For  instance,  ships  that  have  been 
partially  loaded  or  unloaded  sometimes  have  to  be  tem¬ 
porarily  moved  away  from  the  piers  and  out  into  the 
stream  to  make  room  for  emergency  loading  of  other  ships. 
Some  cars  may  be  unloaded  immediately  upon  placement 
while  others  may  be  held  a  short  time  or  the  freight  therein 
unloaded  and  stored  on  the  piers  or  in  warehouses  before 
being  put  aboard  ship.  Frequently  the  Army  has  had  to 
load  ships  day  and  night  to  meet  a  convoy  deadline  hour, 
based  on  calls  from  overseas  for  immediate  supplies  or 
munitions.  All  activities  on  the  piers  must  be  supervised 
and  coordinated  by  one  head.” 

After  hearing  all  this  evidence,  the  Examiner  concluded 
on  Sheet  3  of  his  report,  “Obviously  anything  but  Army 
operation  is  out  of  the  question.” 

Now  since  the  railroads  cannot  perform  this  loading  and 
unloading  service  at  their  own  convenience  then  the  prin¬ 
ciple  that  you  announced  in  the  Ex  Parte  104  cases  shows 
that  they  are  not  obliged  to  perform  this  service  and  they 
are  not  obliged  to  make  an  allowance  if  they  do  not  per¬ 
form  it.  Actually  the  Army  knows  full  well  that  the  rail¬ 
roads  can’t  perform  the  service,  and  what  they  are  really 
trying  to  do  is  to  force  the  railroads  to  hire  the  Army  to 
perform  the  loading  and  unloading  service  and  pay  them 
an  allowance. 

Now,  since  the  railroads  have  the  right  to  furnish  any 
facility  that  the  law  requires  them  to  furnish,  they  cer¬ 
tainly  can’t  be  required  to  hire  the  Army  to  do  the  loading 
and  unloading.  As  a  matter  of  fact  in  their  exceptions  the 
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Army  states,  “Of  course  the  Army  cannot  as  such  require 
the  carriers  to  hire  it  to  effect  shipside  delivery  at  Army 
base  piers,’ ’  and  yet  that  is  really  what  they  are  trying  to 
do. 


Argument  of  Arthur  L.  Winn,  Jr. 

Mr.  Winn.  I  speak  for  the  North  Atlantic  Port  interests 
represented  by  the  following  agencies  which  were  allowed 
to  intervene.  The  Baltimore  Association  of  Commerce,  the 
Chamber  of  Commerce  and  Board  of  Trade  of  Philadelphia, 
the  Norfolk  Port  Traffic  Commission,  the  Port  of  New  York 
Authority,  the  Richmond  Chamber  of  Commerce,  the  State 
Port  Authority  of  Virginia. 

At  the  outset  I  wish  to  make  it  clear  that  the  North  At¬ 
lantic  ports  take  no  position  regarding  the  controversy  be¬ 
tween  the  government  and  the  railroads.  Our  only  purpose 
is  to  safeguard  the  very  important  port  differential  rate 
adjustment  and  to  prevent  its  being  disrupted,  and  to  have 
the  shipside  rates  continue  to  be  published  as  one  factor 
rates,  as  they  have  been  for  fifty  years. 

These  ports  present  a  united  front  against  that  part  of 
the  complaint  which  suggests  that  the  rates  to  the  Army 
piers  at  Norfolk  should  state  separately  the  terminal  and 
line-haul  charges.  A  joint  brief  in  opposition  to  the  pro¬ 
posal  was  filed  by  these  ports  and  they  now  present  a  joint 
oral  argument  against  the  proposal.  To  put  the  proposal 
in  its  proper  light,  it  should  be  said  that  the  Government 
does  not  emphasize  or  even  press  the  issue.  It  was  included 
in  the  complaint  along  with  other  prayers,  apparently  on 
the  theory  that  it  somehow  strengthened  the  complaint. 
Actually  the  Government  introduced  no  evidence  directed 
to  this  issue,  and  your  Honors  have  heard  nothing  about  it 
in  the  Government’s  oral  argument  this  morning,  but  any 
possibility  of  an  order  of  this  Commission  requiring  the 
separation  of  terminal  and  line-haul  charges  at  one  of  the 
highly  competitive  North  Atlantic  ports,  is  of  grave  con¬ 
cern  to  each  and  all  of  those  ports,  and  they  introduced 
affirmative  evidence  showing  the  undesirability  and  the 
harm  that  would  flow  from  any  such  action. 
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I  should  emphasize  that  this  evidence,  against  the  pro¬ 
posal,  is  the  only  evidence  in  the  record  bearing  on  the 
matter.  The  central  issue  in  this  proceeding  is  whether  the 
defendant  railroads  have  been  discharged  from  their  re¬ 
sponsibility  to  make  delivery  at  shipside  at  the  Army  base 
piers  numbers  1  and  2  at  Norfolk. 

The  Government  states  that  the  railroads  have  such  an 
obligation.  Defendants  say  in  substance  that  if  they  had 
such  an  obligation,  they  have  been  discharged  by  the  Gov¬ 
ernment  action  in  taking  over  the  control  and  operation  of 
the  piers.  The  North  Atlantic  ports  are  not  concerned 
with  that  issue.  If  you  find  that  the  defendant  railroads 
have  been  discharged  from  their  duty  to  make  shipside 
delivery,  that  disposes  of  the  complaint  and  it  must  be 
dismissed. 

On  the  other  hand  if  you  find  that  the  railroads  have  not 
been  discharged  we  feel  that  you  should  limit  your  findings 
and  conclusions  to  the  duty  of  the  carriers  to  perform  their 
obligation,  either  by  performing  the  required  service  them¬ 
selves  or  by  paying  an  allowance,  leaving  to  the  carriers 
the  decision  as  to  which  means  to  employ  in  fulfilling  their 
duty.  We  feel  that  this  is  the  legal  limit  of  the  Commis¬ 
sion’s  action  on  the  complaint.  As  the  Examiner  has  cor¬ 
rectly  stated  under  the  principles  established  by  the 
Supreme  Court:  “The  Army  has  not  been  hired  by  the 
defendants  to  provide  wharves  or  perform  the  handling 
service.  It  cannot  require  them  to  hire  it.” 

This  principle  is  familiar  and  has  been  followed  by  the 
Commission  in  many  cases. 

If  this  view  of  the  law  is  correct  it  would  seem  that  the 
Commission  should  never  reach  the  issue  of  requiring  a 
separate  statement  of  terminal  and  line-haul  charges.  If 
the  Commission  must  leave  to  the  carriers  the  decision 
whether  to  perform  the  work  themselves  or  pay  an  allow¬ 
ance  in  lieu  thereof,  any  alternative  to  the  paying  of  an 
allowance  by  a  separate  statement  of  the  terminal  charges, 
with  a  corresponding  reduction  of  the  line-haul  rates  would 
also  seem  to  be  a  matter  which  should  be  left  to  the  dis¬ 
cretion  of  the  carriers.  The  highly  competitive  character 
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of  the  rate  adjustment  to  the  several  North  Atlantic  ports 
is  well-known.  The  port  differential  adjustment  is  based 
on  one  factor  rates,  which  include  both  terminal  and  line- 
haul  services  and  apply  to  and  from  shipside.  The  present 
port  differential  adjustment  has  resulted  from  decades  of 
port  and  railroad  competition  for  water-borne  commerce, 
and  is  not  likely  to  be  disturbed.  It  certainly  should  not  be 
disturbed  except  on  the  most  careful  consideration,  and 
based  on  an  extensive  record,  examining  at  length  the 
results  which  would  flow  from  any  particular  change.  As 
I  have  said,  the  Government  offered  no  evidence  on  the 
issue,  and  the  only  evidence  of  record  bearing  on  the 
matter  is  that  introduced  by  the  port  in  opposition.  Any 
separation  of  terminal  charges  at  Norfolk  with  correspond¬ 
ing  reductions  or  changes  in  the  line-haul  rates,  would 
either  give  Norfolk  an  advantage  in  line-haul  rates  or, 
because  of  the  competition  of  the  other  ports,  spread  to 
the  other  North  Atlantic  ports.  In  either  case  the  result 
would  be  to  destroy  the  port  differential  adjustment  The 
separate  statement  of  handling  or  wharfage  would  make 
it  practically  impossible  to  maintain  a  stable  rate  relation¬ 
ship  in  the  total  shipside  charges  as  between  competitive 
ports. 

Commr.  Barnard.  It  is  necessary  for  a  decision  in  this 
case  to  go  into  that  question  as  I  see  it. 

Mr.  Winn.  Your  Honor,  I  am  trying  to  emphasize  just 
exactly  that  because  the  complaint  here  asks  your  Honor 
to  do  that,  and  we  presented  evidence  showing  the  harm 
and  the  injury  that  would  flow  from  any  such  order  of  your 
Honor’s,  and  the  thing  is  of  such  importance  that  we  could 
not  risk  or  sit  by  complacently  with  the  United  States  filing 
a  complaint  asking  that  such  a  thing  be  done,  and  it  is  for 
that  reason  that  I  have  asked  for  time  this  morning. 

To  emphasize  the  seriousness  of  the  matter,  our  view 
is,  as  you  have  expressed,  that  your  Honors  need  not  ever 
reach  that  question.  Each  port  would  naturally  seek,  in  a 
separate  statement  of  terminal  charges  to  gain  a  competi¬ 
tive  advantage  by  reducing  its  separately  stated  terminal 
charge.  Should  any  port  seek  to  obtain  an  advantage,  other 
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ports  would  for  self  protection  be  required  to  enter  the 
competitive  rates.  It  is  doubtful  whether  stability  could 
be  restored  following  such  competitive  rate  cutting  until 
properly  related  one  factor  rates  were  reestablished. 

The  Port  of  Philadelphia,  as  well  as  the  ports  of  Balti¬ 
more  and  New  York,  would  consider  any  reduction  in  the 
present  line-haul  rates  to  Norfolk  to  be  detrimental  to  them 
and  unduly  preferential  of  Norfolk;  conversely,  Norfolk 
would  consider  the  addition  of  terminal  charges  to  the 
present  line-haul  rates  only  to  that  port  to  subject  Norfolk 
to  prejudice. 

In  conclusion,  I  would  like  to  refer  to  the  Commission’s 
decision  in  wharfage  charges  at  Atlantic  and  Gulf  Ports 
157,  I.C.C.  In  that  proceeding  the  Commission  gave  ex¬ 
haustive  consideration  to  the  question  of  the  separate  state¬ 
ment  of  wharfage  and  terminal  charges.  Originally  a  sepa¬ 
ration  of  these  charges  out  of  the  one  factor  rates  was 
presented  as  to  the  Southern  ports  alone.  The  Commission 
recognized  that  such  an  important  question  should  not  be 
decided  without  asking  the  question  at  all  Atlantic  and 
Gulf  Ports  at  one  time  and  on  one  record.  The  proceeding 
was  reopened  and  broadened  to  bring  within  the  investi¬ 
gation  all  of  the  Atlantic  and  Gulf  Ports. 

A  most  extensive  and  exhaustive  investigation  was  had. 
The  arguments  for  and  against  a  separation  of  charges 
were  carefully  considered  and  a  conclusion  reached  that 
no  separation  should  be  required.  This  conclusion  was 
reached  in  spite  of  the  most  ardent  advocacy  of  separation 
by  the  United  States  Shipping  Boards  and  by  practically 
every  port  except  New  York. 

That  decision  should  not  be  reversed  here  and  a  record 
which  contains  no  evidence  other  than  that  presented  by 
the  ports,  with  a  united  front  against  separation. 

Thank  you. 

Chairman  Rogers.  Mr.  MacGuineas? 

Rebuttal  Argument  of  Donald  B.  MacGuineas. 

Mr.  MacGuineas.  I  fear  there  has  been  some  misappre¬ 
hension  as  to  the  mode  of  delivery  at  these  piers.  We  think 
it  is  not  correct,  as  Mr.  Cousins  has  stated,  that  the  carriers 
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discharged  their  delivery  obligation  by  putting  the  cars  on 
the  interchange  track.  The  carriers  today  are  making  de¬ 
livery  of  those  cars  right  on  to  the  pier  through  the  Belt 
line.  The  carriers  have  done  that  ever  since  1920.  Our  wit¬ 
nesses  have  testified  to  those  facts,  have  been  present,  was 
engaged  in  shipping  operations,  at  Norfolk  for  twenty 
years,  and  he  stated  without  contradition  that  the  manner 
in  which  the  Belt  line  delivers  the  cars  to  the  piers,  is  the 
same  today  as  it  has  been  for  the  last  twenty  years. 

Commr.  Barnard.  You  are  taking  these  cars  from  the 
intercharge  track  with  your  own  motive  power? 

Mr.  MacGuineas.  Permit  me  to  explain  that. 

Commr.  Barnard.  You  are,  aren’t  you? 

Mr.  MacGuineas.  Yes,  under  the  following  circumstances : 
When  the  Army  took  over  it  entered  into  an  arrangement 
with  the  Belt  line,  whereby  it  was  recognized  that  it  was 
more  convenient  for  both  sides,  instead  of  having  the  Belt 
Line  make  an  original  placement  of  each  car  on  to  the  pier 
and  then  have  the  Army  engines  handling  all  switching  and 
interchange,  that  would  produce  confusion  between  engines 
and  loss  of  efficiency.  So,  instead  of  that  it  was  agreed  that 
the  Belt  line  and  the  Army  would  pool  their  engines  and 
indiscriminately  handle  a  car  between  interchange  track  and 
yard  as  needed.  However  that  was  merely  a  substitute  by 
the  Belt  line  of  its  obligation  to  deliver  those  cars  on  to 
the  pier. 

Commr.  Barnard.  Was  that  arrangement  put  in  the  rec¬ 
ord? 

Mr.  MacGuineas.  Yes,  sir.  General  Kilpatrick  testified 
as  to  the  substance  of  that  arrangement,  and  there  is  nothing 
in  there  to  give  any  indication  that  the  Belt  line  has  ever 
taken  the  position  that  it  made  its  placement  by  putting  the 

track 

cars  on  the  interchange  (traffic).  On  the  contrary  as  I  have 
stated,  they  have  for  twenty  years  consistently  run  the  cars 
right  on  to  the  piers  and  run  them  off  again,  and  in  sub¬ 
stance  they  are  doing  the  same  thing  today. 

Now,  I  should  like  the  Commission  to  examine  very  care- 
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fnlly  General  Kilpatrick’s  testimony.  He  was  the  Com¬ 
port 

mandant  of  the  (report).  As  has  been  stated,  he  was  a  very 
candid  witness.  I  think  his  testimony  was  misapprehended 
in  this  respect.  When  he  says  there  has  to  be  over-all 
Army  operation,  he  is  speaking  not  about  the  particular 
transaction  here  in  issue,  to-wit,  the  unloading  of  cars  to 
the  pier  floor,  he  is  speaking  about  the  operation  of  the  en¬ 
tire  facility  and  in  particular  the  loading  and  unloading  of 
the  ships  and  the  coordination  of  traffic  on  the  pier  with 
ship  loading.  Of  course  as  I  stated  before  that  has  to  be 
done  under  Army  supervision  but  that  is  no  concern  of  the 
carriers.  We  don’t  ask  the  carriers  to  see  that  the  freight 
gets  into  the  ship  or  that  the  ship  ever  gets  off  of  the  pier. 
All  we  are  saying  to  the  carriers:  they  should  either  per¬ 
form  or  make  an  allowance  in  lieu  thereof,  of  the  specific 
obligation  to  unload  from  car  to  pier  floor.  I  want  also  in 
conclusion  to  make  it  clear  that  as  we  see  this  case,  the 
question  of  reasonableness  of  the  line-haul  rates  per  se,  is 
not  important  in  this  case. 

Commr.  Barnard.  Why  not? 

Mr.  MacGuineas.  We  say  that  when  here  for  over  twenty 
years  the  carriers  have  maintained  shipside  rates,  and  have 
absorbed,  in  those  rates,  the  handling  of  the  cars  on  the 
piers,  their  failure  to  do  that,  their  discrimination  against 
the  Army  as  between  all  other  shippers  at  Norfolk,  is  an 
unjust  practice  under  Section  1-6,  it  is  an  unjust  discrimi¬ 
nation  under  Section  2. 

Commr.  Barnard.  Do  you  think  that  would  relieve  you 
of  the  burden  of  establishing  whether  that  would  be  an  un¬ 
fair  rate? 

Mr.  Mac  Guineas.  Yes. 

Commr.  Barnard.  Do  you  think  that  practice  would  re¬ 
lieve  you  from  making  a  record  here  on  this  rate? 

Mr.  MacGuineas.  Yes,  sir,  I  do.  In  other  words,  all  we 
are  saying,  we  are  asking  the  carriers  to  live  up  to  their 
obligations  which  they,  themselves,  have  set  out  and  prac¬ 
ticed  for  25  years,  and  the  question  as  to  the  reasonable- 
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ness  of  the  return  of  the  carrier — absence  of  that  is  im¬ 
material. 

Commr.  Babnabd.  That  isn’t  the  question. 

Mr.  MacGuineas.  Reasonableness  of  the  rate. 

Commr.  Babnabd.  Decidedly  immaterial. 

Mr.  MacGuineas.  Our  point  is  this:  these  carriers,  tak¬ 
ing  advantage  of  the  exigencies  of  war-time  necessity  have 
seized  this  opportunity  to  exact  from  the  Government,  a  re¬ 
turn  of  4  cents  a  hundred  pounds  more  than  was  contem¬ 
plated  by  their  own  rates  on  more  than  they  are  receiving 
from  other  shippers  in  the  Port  of  Norfolk.  That  is  the 
essence  of  our  case. 

Commr.  Baenabd.  But  Mr.  MacGuineas,  I  repeat  that  I 
think  that  you  have  the  burden  of  showing  that  the  maxi¬ 
mum  remaining  would  be  a  fair  rate  for  the  carriers,  to 
the  carrier,  after  you  had  exacted  the  4  cents.  You  didn’t 
do  that  as  I  understand  the  record? 

Mr.  MacGuineas.  Well,  as  I  understand  the  carriers’ 
contention,  they  make  the  position  that  we  have  not  proven 
that  to  receive  the  line-haul  rate  without  rendering  this 
terminal  service,  would  be  above  the  reasonable  maximum. 
That  is  their  position.  Well,  we  say  that  is  immaterial. 
The  rate  is  somewhere  within  the  limits  of  reasonableness, 
and  the  carriers,  as  I  say,  for  25  years,  have  assumed  that 
obligation,  they  are  failing  to  discharge  it  with  respect  to 
the  Army,  and  with  respect  to  the  Army  alone,  and  thereby 
are  keeping  for  themselves  4  cents  a  hundred  pounds. 

Chairman  Rogebs.  The  case  will  be  taken  under  advise¬ 
ment. 

(Whereupon,  at  11:50  o’clock  a.  m.  the  oral  arguments 
in  this  case  were  concluded.) 
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Before  the  Interstate  Commerce  Commission 

Docket  No.  29117 
United  States  of  America, 
vs. 

Aberdeen  and  Rockfish  R.  R.  Co.,  et  al. 

Reporter's  Transcript  of  Oral  Argument 
Hearing  Room  “B”, 

Interstate  Commerce  Commission  Bldg. 
Washington,  D.  C. 

Wednesday,  April  3,  1946 

The  above-entitled  matter  came  on  for  oral  argument 
before  the  Commission  at  10 :00  o’clock  a.  m. 

Present 

Commissioners  Barnard  (chairman),  Aitchison,  Porter, 
Lee,  Mahaffie,  Miller,  Splawn,  Rogers,  and  Aldredge. 

Appearances  : 

Donald  B.  MacGtjineas,  Department  of  Justice,  Wash¬ 
ington,  D.  C.,  appearing  for  United  States  of  America, 
Complainant. 

Benjamin  J.  Brooks,  523  Mills  Building,  Washington, 
D.  C.,  appearing  as  Amicus  Curiae. 

Windsor  F.  Cousins,  1740  Broad  Street  Station  Build¬ 
ing,  Philadelphia  4,  Pennsylvania,  appearing  for  Defend¬ 
ants. 

Charles  C.  Reynolds,  1110  Shoreham  Building,  Wash¬ 
ington,  D.  C.,  appearing  for  Southern  Carriers,  Defendants. 

Arthur  L.  Linn,  Jr.,  Investment  Building,  Washing¬ 
ton,  D.  C.,  appearing  for  Baltimore  Association  of  Com¬ 
merce,  Chamber  of  Commerce  and  Board  of  Trade  of  Phil¬ 
adelphia,  Norfolk  Portsmouth  Traffic  Commission,  the  Port 
of  New  York  Authority,  Richmond  Chamber  of  Commerce, 
and  the  State  Port  Authority  of  Virginia. 

Proceedings 

Chairman  Barnard.  The  Commission  will  hear  argu¬ 
ment  in  Docket  No.  29117,  United  States  of  America 
against  the  Aberdeen  and  Rockfish  Railroad  Company  and 
others. 
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Before  we  start  into  this  argument,  there  is  an  argument 
set  before  Division  2  which  will  not  come  on  until  two 
o  ’clock,  as  those  who  are  interested  in  that  argument,  of 
course,  will  be  excused  if  they  don’t  want  to  remain. 

You  may  proceed. 

Argument  of  Donald  B.  MacGuineas 

Mr.  MacGuineas.  May  it  please  the  Commission,  in  this 
case,  Division  2  has  found,  with  Commissioner  Barnard 
dissenting,  that  the  practice  of  the  railroads  which  served 
the  port  of  Norfolk  in  refusing  to  give  the  Army  either  an 
allowance  or  to  perform  the  service  of  handling  at  the  Army 
base  piers  is  an  unjust  practice  and  an  unjust  discrimina¬ 
tion.  Division  2  has  ordered  the  correction  of  that  violation 
of  the  Act  by  awarding  reparations  and  issuing  an  order  for 
compliance  as  to  the  future.  The  government,  of  course, 
contends  that  the  position  of  Division  2  is  entirely  correct, 
that  they  have  found  the  facts  as  they  are  supported  by  this 
record  and  that  their  application  of  the  law  to  the  facts 
was  proper. 

At  the  outset,  I  think  it  is  of  some  interest  to  the  Com¬ 
mission  to  appreciate  just  which  carriers  are  actually  in¬ 
terested  in  this  case.  Several  of  the  trunk  lines  have  peti¬ 
tioned  for  rehearing  and  reconsideration.  Of  course,  only 
one,  the  Pennsylvania,  is  directly  interested  in  this  case, 
it  being  the  only  one  of  the  trunk  lines  which  actually 
serves  the  Port  of  Norfolk.  The  carriers  themselves  have 
shown  in  this  case  that  the  absorption  of  the  handling 
charges  involved  is  not  passed  back,  in  other  words,  is  en¬ 
tirely  absorbed  by  the  final  carrier. 

Commissioner  Mahaffie.  The  Aberdeen  and  Rockfish  is 
taking  no  position  f 

Mr.  MacGuineas.  The  Aberdeen  and  Rockfish,  as  might 
be  expected,  has  not  even  appeared  in  the  case.  The  South¬ 
ern  Carriers  do  have  an  interest  in  the  case,  although  it  is 
a  relatively  minor  one,  for  the  provision  for  shipside  appli¬ 
cation  in  their  tariff  is  considerably  more  limited  than  in 
the  case  of  the  other  carriers. 

The  two  carriers  which  I  think  may  fairly  be  said  to  have 
the  greatest  interest  in  this  case  are  the  Virginian  and  the 
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Norfolk  and  Western.  I  think  there  could  be  no  question 
that  those  two  carriers  handle  the  greatest  volume  of  traf¬ 
fic  over  the  Army  base  piers,  and  it  seems  to  us  not  with¬ 
out  significance  that  those  two  carriers  have  never  actively 
resisted  the  government’s  position  in  this  case.  Indeed, 
the  Norfolk  and  Western  is  now  out  of  the  case  for  all 
practical  purposes  because  they  have  made  a  settlement 
with  the  government  pursuant  to  which  they  have  paid  in 
full  the  reparation  at  the  rate  awarded  by  the  Commission 
with  three  per  cent  interest  and  have  also  agreed  to  con¬ 
tinue  to  pay  reparations  at  that  rate  on  all  applicable  future 
shipments  unless  and  until  the  order  of  Division  2  might  be 
reversed  and  another  tariff  is  entered  which  makes  a  satis¬ 
factory  disposition. 

Chairman  Barnard.  Well,  we  have  got  lots  of  cases  where 
they  are  willing  to  do  that.  They  are  not  very  controversial, 
these  terminal  situations. 

Mr.  MacGuineas.  I  should  like  also  to  make  it  perfectly 
clear  that  the  position  of  the  government,  which  I  think  has 
been  somewhat  obscured  in  some  of  the  carriers’  briefs,  is 
that  our  complaint  is  as  a  shipper.  It  is  not  a  complaint  as 
a  terminal  operator.  We  do  not  contend,  and  have  never 
contended,  that  as  a  terminal  operator  we  would  have  any 
right  to  compel  these  carriers  to  hire  us  to  perform  the 
handling  services.  Our  position  is  that  the  government  is 
a  shipper,  which  is  shipping  under  line-haul  rates,  which 
for  20  years  or  more  at  the  Port  of  Norfolk  have  included 
within  the  line-haul  rate  the  absorption  of  the  charges  of 
the  terminal  for  handling  the  goods ;  that  the  carriers  ever 
since  the  Army  took  over  that  pier,  due  to  the  necessity  of 
the  war,  have  continued  to  compel  the  government  to  pay 
the  full  line-haul  rate  and  yet  have  refused  to  render  that 
service  which  they  hold  out  as  part  of  the  service  covered 
by  the  line-haul  rate.  So  that  I  trust  the  Commission  will 
bear  in  mind  that  the  cases  which  are  cited  in  the  carriers’ 
briefs  with  respect  to  the  right  of  a  competing  terminal 
operator  to  handle  goods  for  railroads  have  no  application 
here  because  our  case  is  not  founded  on  that  theory  at  all. 
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As  to  the  facts  in  the  case,  I  think  I  need  stress  only  two 
points  here,  since,  as  I  have  said,  we  consider  that  they  are 
very  ably  stated  in  the  report  of  Division  2.  The  Division 
has  f  onnd  that  the  control  of  this  terminal  by  the  Army  was 
necessitated  by  war  time  measures  in  controlling  the  move¬ 
ment  of  ships  and  the  loading  of  those  ships  which,  of 
course,  during  the  war  had  to  be  under  the  most  strict  and 
careful  supervision. 

The  Commission  has  also  found  that,  subject  to  neces¬ 
sary  efforts  against  sabotage  and  fire,  etc.,  that  the  Army 
has  been  and  is  willing  for  the  carriers  to  come  onto  the 
Army  base  piers  and  perform  themselves  that  service  which 
they  have  held  out  in  their  tariffs,  and  to  perform  that 
service  in  the  very  same  way  that  they  have  been  doing  for 
20  years  or  more. 

There  has  been  a  question  raised  as  to  whether  the  car¬ 
riers  could  have  obtained  sufficient  civilians  to  handle  that 
service  in  view  of  the  extensive  increase  in  the  volume  of 
traffic  moving  over  the  port.  In  that  connection,  I  wish 
the  Commission  to  bear  this  in  mind:  A  considerable  por¬ 
tion  of  the  traffic  which  moves  over  the  Army  base  piers 
has  been  traffic  which  does  not  move  under  shipside  rates 
as  to  which  the  Army  has  never  made  a  claim  and  which 
are  not  in  any  respect  involved  in  this  case. 

Now,  that  traffic  would,  of  course,  necessarily  be  handled 
at  the  pier  by  the  Army  because  the  tariffs  of  the  carriers 
have  no  obligation  for  shipside  handling  of  such  traffic,  and 
a  considerable  part  of  the  total  labor  for  handling  traffic 
at  the  pier  would  be  devoted  to  such  traffic,  and,  therefore, 
the  fact  that  the  Army  actually  used  Army  labor,  soldiers, 
to  facilitate  movement  at  the  pier  does  not  demonstrate 
that  if  the  carriers  have  made  a  bona  fide  effort  to  perform 
their  tariff  obligation  and  perform  the  handling  with  re¬ 
spect  to  traffic  moving  under  such  tariffs  that  they  could 
not  have  found  sufficient  civilian  labor  to  do  so. 

Chairman  Barnard.  Do  you  think  the  furnishing  of  these 
facilities  not  being  required  by  the  carriers  is  transporta¬ 
tion  in  this  situation  T 
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Mr.  Mac  Guineas.  Yes,  your  Honor,  and  I  intend  to  deal 
specifically  with  that.  I  will  come  to  that  directly. 

Chairman  Barnard.  In  the  first  place,  you  excluded  the 
carriers,  you  would  not  let  them  do  it. 

Mr.  MacGuineas.  We  disagree  with  that  position,  and 
Division  2  has  expressly  found  that  the  attitude  of  the 
Army  was  to  permit  the  carriers  to  perform  that  service 
if  they  chose  to  do  so.  The  carriers,  on  the  contrary  far 
from  seeking  to  do  so  have  resorted  to  every  effort,  if  not 
subterfuge,  to  avoid  performing  their  tariff  obligation. 

Commr.  Mahaffie.  How  did  the  Army  come  to  begin 
doing  it  if  it  was  the  obligation  of  the  carriers  and  they 
were  free  to  perform  it? 

Mr.  MacGuineas.  Because  on  the  day  that  the  Army  took 
over  the  carriers  terminated  that  service,  refused  to  do  it, 
and  never  since  then  have  offered  to  handle  a  single  car  on 
those  piers,  and  the  Army  wn.s  in  a  position  where  traffic 
of  the  most  vital  sort  to  the  winning  of  the  war  was  piling 
up  on  the  piers.  It  could  not  wait  and  indulge  in  an  ex¬ 
tended  controversy  with  the  carriers  as  to  who  had  the  ob¬ 
ligation  to  handle  the  traffic.  It  had  to  move  that  traffic. 

Commr.  Mahaffie.  How  was  the  refusal  to  handle  it  by 
the  railroads  evidenced? 

Mr.  MacGuineas.  Well,  in  this  record  the  refusal  was 
evidenced  chiefly  by  the  ignoring  of  the  Army’s  request  for 
performance  of  the  service. 

Chairman  Barnard.  Yes,  and  the  inter-position  by  the 
Army  because  they  said,  “You  don’t  know  how  to  do  it 
and  we  do,  and  you  haven’t  got  the  people  and  you  have, 
so  we  are  going  to  do  it  under  our  regulation.” 

Mr.  MacGuineas.  I  respectfully  submit  that  I  do  not 
think  that  the  record  bears  out  that  interpretation  of  the 
facts.  I  think  Division  2’s  report  on  that  is  in  accordance 
with  the  record. 

Commr.  Miller.  How  much  service  do  you  claim  the  rail¬ 
roads  should  have  to  perform? 

Mr.  MacGuineas.  Just  what  should  they  do? 

Commr.  Miller.  Just  what  is  that  service? 


Mr.  Mac  Guineas.  Just  what  is  it  that  the  carriers  should 
do? 

Commr.  Miller.  Yes. 

Mr.  MacGuineas.  Yes.  The  only  specific  service  that  is 
in  dispute  in  this  case  is  the  matter  of  unloading  cars  which 
are  on  this  pier  tracks,  unloading  that  freight  from  car  to 
pier  floor  in  proximity  to  the  ship’s  berth,  and  conversely 
with  respect  to  import  traffic  loading  the  car  from  pier  floor 
to  the  car  on  the  track. 

Commr.  Miller.  The  railroads  did,  however,  spot  the 
cars  on  the  piers? 

Mr.  MacGuineas.  Yes,  Mr.  Commissioner.  That  is  the 
point  to  which  I  wish  to  devote  myself  next. 

One  of  the  chief  contentions  of  the  carriers  and  one  of 
the  grounds  of  dissent  of  Commr.  Barnard  was  that  the 
industry  car  spotting  cases  principle  was  applicable  here. 
We  think  that  is  not  so  for  several  reasons.  In  the  first 
place,  for  many  years  at  this  port,  at  this  very  facility, 
it  has  been  the  practice  of  the  carriers  to  place  incom¬ 
ing  cars  onto  the  pier  track.  Not  only  was  that  the  prac¬ 
tice  before  the  Army  took  over  this  facility,  it  continues 
to  be  the  practice  under  Army  control.  There  has  been 
some  confusion  in  the  record  as  to  that  fact,  and  I  think 
the  confusion  is  due  to  the  fact  that  when  the  Army  took 
over  it  entered  into  an  agreement  or  cooperative  arrange¬ 
ment  with  the  belt  line  in  which  they  said  in  effect  it  will 
be  more  economical  for  everybody  instead  of  having  the 
belt  line  spot  on  the  pier  each  particular  car  which  has 
freight  moving  under  tariff  for  shipside  application 
and  having  the  Army  spot  each  particular  car  which  has 
freight  not  moving  under  such  tariff,  we  will  merely  com¬ 
bine  our  efforts  and  jointly  handle  whatever  cars  happen 
to  come  to  hand.  That  arrangement  is  not  in  anyway  in 
derrogation  of  or  in  nonrecognition  of  the  obligation  of 
the  carriers  to  place  the  cars  onto  the  piers,  an  obligation 
which  they  themselves  by  a  practical  course  of  conduct  for 
over  20  years  prior  to  Army  operation  have  recognized. 
We  say  that  when  you  are  considering  you  are  here  deal¬ 
ing  with  export  and  import  traffic,  certainly  it  is  in  the  in- 
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terest  of  the  carriers  and  of  the  railroads  alike  that  that 
traffic  shall  be  handled  in  an  expeditious  and  as  efficient  a 
manner  as  possible.  Therefore,  this  handling,  quite  unlike 
the  car  spotting  situation,  involves  a  necessary  step  in  the 
very  midst  of  the  transportation  process,  and  certainly 
such  handling  is  involved  as  a  part  of  transportation  by  the 
very  fact  of  the  carriers  publishing  a  shipside  tariff.  This 
tariff  would  be  meaningless  unless  the  carriers  thereby 
held  as  a  part  of  their  transportation  service  the  bringing 
of  their  car  to  shipside.  That  is  the  very  meaning  of 
“ shipside  tariff.” 

Now,  unless  that  is  a  part  of  transportation,  the  carriers 
have  been  deceiving  themselves  for  more  than  five  whole 
years  because  that  is  the  very  thing  that  they  have  been 
doing  generally,  not  only  at  Norfolk  but  at  every  other 
North  Atlantic  port  and  other  ports  in  the  country  as  well, 
and  furthermore  the  nature  of  the  practice  involved  in  the 
industry  car  spotting  cases  is  entirely  different  In  the 
rationale  behind  those  cases,  as  the  Commission  of  course 
recognizes,  is  there  you  have  a  situation;  you  had  these 
large  shippers  who  were  in  a  position  to  exert  pressure  on 
a  railroad  to  get  rebates  and  whom  the  railroads  sought — 
whose  traffic  the  railroads  sought,  and  they  were  willing  to 
grant  rebates  in  order  to  get  their  traffic,  and  essentially 
the  car  spotting  practices  which  this  Commission  con¬ 
demned  was  merely  the  condemnation  of  a  discriminatory 
rebate  in  favor  of  the  large  shippers  who  had  these  big 
industrial  plants  and  against  all  shippers  who  did  not  have 
such  plants. 

Now,  obviously  there  is  no  such  kind  of  rebate  or  discrim¬ 
inatory  practice  involved  here. 

The  Army  in  asking  for  this  service  is  not  seeking  any 
discrimination  against  any  shipper.  It  is  seeking  the  same 
service  which  the  carriers  have  rendered  other  shippers  at 
Norfolk  and  at  other  ports,  so  we  say  we  are  being  dis¬ 
criminated  against,  and  certainly  the  corresponding  deci¬ 
sions  are  no  basis  for  continuing  that  discrimination 
against  us. 


Now,  in  connection  with  the  car  spotting  argument,  I 
should  like  to  call  to  the  Commission’s  attention  the  very 
recent  decision  of  the  Supreme  Court  This  was  not  re¬ 
ported  or  even  decided  at  the  time  the  briefs  were  in.  It 
was  decided  on  January  2, 1946.  It  is  the  case  of  Railroad 
Retirement  Board  vs.  Duquesne  Warehouse.  That  is  not 
yet  in  the  United  States  Advance  sheets,  but  it  is  in  the  Su¬ 
preme  Court  Reporter,  Volume  66,  No.  6.  That  case  in¬ 
volved  the  question  as  to  the  application  of  the  Railroad 
Retirement  Act  which  performed,  among  others,  the  func¬ 
tion  of  loading  and  unloading  freight  from  cars  which  came 
into  the  warehouse  and  stayed  there  and  then  went  on.  The 
Supreme  Court  expressly  took  the  position  that  the  test  of 
coverage  under  the  Railroad  Retirement  Act  was  the  same 
as  the  definition  of  “transportation”  under  the  Interstate 
Commission  Act,  and  the  Warehouse  there,  the  Duquesne 
Warehouse,  took  the  position,  “what  we  are  doing  in  load¬ 
ing  and  unloading  these  cars  is  not  a  part  of  the  transpor¬ 
tation  service  because  it  occurs  either  before  transportation 
begins  or  after  it  has  ended.”  In  other  words,  exactly  the 
same  position  which  Mr.  Cousins  at  least  has  advanced 
with  so  much  vehemence  in  the  present  case.  But  the 
Supreme  Court  disposed  of  that  contention  completely  and 
said  this: 

“The  question  is  whether  Duquesne  performed  any  serv¬ 
ice  in  connection  with  transportation  of  property  by  rail¬ 
road.  Duquesne  loads  and  unloads  the  carload  shipments 
as  they  arrive  at  and  depart  from  its  platform.  We  have 
noted  the  loading  and  unloading  service  rendered  by 
Duquesne.  The  duty  of  unloading  carload  freight  ordinarily 
rests  with  the  shipper  or  consignee,  but  it  is  a  transporta¬ 
tion  service  within  the  meaning  of  the  Interstate  Commerce 
Act,”  citing  several  authorities. 

“We  do  not  decide  whether  services  other  than  loading 
and  unloading  which  are  performed  by  Duquesne  are  in  the 
same  category.  It  is  sufficient  for  the  disposition  of  these 
cases  that  the  loading  and  unloading  services  performed  by 
Duquesne  are  services  performed  in  connection  with  trans¬ 
portation  of  property  by  railroads.” 
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Certainly  in  this  case  the  loading  and  unloading  services 
held  out  by  the  carriers  in  their  tariffs  at  the  Army  base 
piers  are  services  performed  in  connection  with  transporta¬ 
tion.  They  are  a  part  of  the  transportation  services,  as  the 
carriers  themselves  have  recognized  by  promulgating  ship- 
side  application  tariffs  and  by  performing  that  service 
voluntarily. 

Chairman  Barnard.  Oh,  well,  because  they  do  not  violate 
Section  6,  that  does  not  mean  that  the  tariff  is  right.  They 
put  things  in  tariffs  that  ought  not  to  be  in  there  under  the 
line-haul  rate. 

Mr.  MacGuineas.  I  think  when  you  have  such  a  consistent 
course  of  conduct  for  over  half  a  century  by  a  great  many 
of  the  largest  railroads  of  this  country,  a  practice  acqui¬ 
esced  in  by  carriers  and  shippers  alike,  it  certainly  is  of 
very  great  persuasive  force. 

The  other  position  taken  my  Commr.  Barnard  in  his  de¬ 
fense  is  that  we  were  not  entitled  to  any  relief  because 
these  rates  were  depressed;  that  they  were  reasonable, 
having  regard  to  the  performance  of  line-haul  transporta¬ 
tion  without  the  handling  service.  As  we  see  it,  that  is  an 
irrelevant  consideration,  and  I  think  I  may  illustrate  that 
by  a  very  simple,  homely  example. 

Suppose  the  carriers  have  a  tariff  rate  of  $1  for  trans¬ 
portation  between  Washington  and  Baltimore  and  as  to  one 
passenger,  they  say,  “All  other  passengers  we  carry  into 
the  Baltimore  terminal  but  you  get  off  five  miles  outside  of 
Baltimore.  That  is  all  the  service  we  are  going  to  render 
you,  but  we  still  charge  you  the  $1  rate,”  and  then  the 
carrier  comes  in  and  defends  such  a  practice  by  saying, 
“Well,  the  rate  of  a  dollar  is  reasonable  for  transportation 
from  Washington  to  a  point  five  miles  short  of  Baltimore.” 

We  just  think  that  is  not  relevant  when  the  issue  is,  as 
here,  an  unfair  practice  which  consists  of  not  giving  to  one 
shipper  that  service  which  is  called  for  by  the  rates  and 
which  is  rendered  to  other  shippers  in  a  similar  position. 

Commr.  Mahaffie.  Well,  are  you  here  on  some  theory  of 
discrimination  against  the  Army? 

Mr.  Mac  Guineas.  Yes,  we  are,  and  Division  2’s  report 


finds  that  this  practice  of  refusing  to  give  handling  service 
to  the  Army  and  yet  charging  the  full  line-haul  rate  is  a 
discrimination  against  the  Army  as  compared  with  other 
shippers  in  a  similar  position. 

Commr.  Mahaffie.  Do  you  bring  any  movements  for 
other  shippers  that  you  claim  discriminated  against  the 
Army? 

Mr.  MacGuineas.  Well,  there  is  no  complaint  that  other 
shippers  generally  are  getting  the  handling  service  at  the 
piers  for  the  line-haul  rate.  We  are  paying  the  same  rate 
and  are  not  getting  the  service.  That  is  the  discrimina¬ 
tion. 

Chairman  Barnard.  A  Section  2  proceeding. 

Mr.  MacGuineas.  That  is  right,  as  we  say,  and  Division 
2  agreed. 

One  final  point  as  to  the  intervention  of  Mr.  Brooks.  We 
agree  with  Mr.  Brooks  that  what  the  carriers  are  doing 
here  is  charging  us  a  rate  which  includes  4^  per  hundred 
pounds  for  handling  service  and  which  we  are  not  getting. 
If  I  understand  Mr.  Brooks  to  contend  that  the  carriers 
could  not  perform  that  service  if  they  wanted  to,  we  dis¬ 
agree  and  Division  2  disagrees.  The  question  as  to  the 
mode  of  relief  seems  to  us  no  longer  in  the  case.  We  sug¬ 
gested  as  an  alternative  form  of  relief  breaking  down  the 
rates  into  a  line-haul  charge  with  a  reduction  of  44  per 
hundred  pounds  and  a  separate  charge  for  the  terminal 
service.  The  Atlantic  Ports  resisted  that.  They  contend 
that  will  break  down  the  rate  structure  existing  between 
the  different  ports,  and,  frankly,  in  the  light  of  the  Com¬ 
mission’s  decision  in  157  ICC  on  that  question  we  were  not 
optimistic  in  persuading  the  Commission  to  adopt  that 
form  of  relief,  and  it  is  quite  immaterial  to  us.  Division  2 
has  given  us  an  alternative  form  of  relief  which  is  entirely 
satisfactory  to  the  government,  and  hence  I  submit  that 
the  report  of  Division  2  is  entirely  correct  on  the  facts  and 
the  law  and  should  be  affirmed  by  the  Commission. 

May  I  reserve  time  for  rebuttal? 

Thank  you.  -  ' 

Chairman  Babnabd.  Mr.  Brooks. 
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Argument  of  Benjamin  J.  Brooks 

Mr.  Brooks.  In  the  first  place,  I  want  to  thank  yonr 
Honors  for  permitting  me  to  intervene  in  this  matter  as 
the  friend  of  the  Court.  I  worked  on  this  case  for  a  short 
time  in  the  fall  of  1943  when  I  was  an  officer  in  the  Army 
Transportation  Corps  and  have  followed  the  case  right  on 
since  then  with  a  great  deal  of  interest. 

My  approach  to  the  case  is  somewhat  different  than  that 
advanced  by  the  government,  whose  principal  ground  for 
complaint  is  slated  to  be  the  failure  of  defendants  to  per¬ 
form  the  services  on  shipside  traffic  at  the  Army  base  piers 
1  and  2. 

Now,  as  I  read  the  Division  2’s  report,  the  government 
did  not  win  a  hundred  per  cent  victory,  that  is,  there  was 
no  reparation  awarded  on  shipments  which  the  N&W  was 
the  last  line-haul  carrier  from  September  25,  1942,  through 
June,  1943. 

Now,  the  question,  as  I  see  it,  is  whether  the  carriers  are 
entitled  to  keep  the  4^  per  one  hundred  pounds,  which  is 
included  in  the  single-factor  shipside  rates  to  cover  wharf 
and  handling  during  the  war  emergency  period  when 
neither  they  nor  their  agents  supplied  the  wharfage  or 
handling  which  have  been  and  are  being  supplied  by  the 
Army  on  the  traffic  here  involved. 

I  think  it  is  most  important  to  bear  in  mind  that  this 
proceeding  does  not  involve  a  peace-time  situation  but  a 
war  emergency  one,  and  that  is  stated  as  page  46  of  the 
Northern  Carriers ’  petition  for  re-opening.  I  quote: 

“With  the  diminished  flow  of  Army  traffic  and  with  the 
liFelihood  that  the  piers  will  soon  be  turned  back  into  pri¬ 
vate  operation,  the  issue  is  clearly  reparation.” 

Now,  on  water  borne  traffic  moving  through  the  Port  of 
Norfolk  from  and  to  the  territories  here  involved,  the  car¬ 
riers  published  single-factor  shipside  rates  which  under 
the  tariffs  on  most  commodities  specifically  include  wharf¬ 
age  of  one  cent  and  handling  of  three  cents  per  one  hun¬ 
dred  pounds,  and  I  might  emphasize  that  word,  “specifi¬ 
cally.”  That  statement  is  fully  borne  out  by  statements 
appearing  on  pages  34  and  35  of  the  Northern  Carriers’ 
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petition,  and  at  page  34  they  reproduce  the  Pennsylvania 
Railroad’s  tariff  provision  with  respect  to  terminal  serv¬ 
ices. 

That  tariff  states  that  on  traffic  that  pays  the  freight 
rate  of  not  less  than  10^  per  one  hundred  pounds,  or  $2 
per  ton,  wharfage  charge  of  1^  per  one  hundred  pounds 
and  handling  charge  not  to  exceed  3^  per  one  hundred 
pounds,  or  60^  per  ton,  will  be  included  in  the  freight  rate 
to  or  from  Norfolk.  This  means  that  the  carriers  hold 
themselves  out  to  supply  wharfage  and  handling  all  water 
borne  traffic,  with  certain  exceptions,  not  here  involved, 
moving  through  the  Port  of  Norfolk. 

As  Division  2  said  in  Terminal  Charges  of  Pacific  Courts, 
255  ICC  673  at  page  676: 

“Carriers  are  obligated  to  perform  or  to  make  allow¬ 
ances  for  all  services  necessary  to  give  effect  to  their  pub¬ 
lished  rates.” 

Now,  after  the  present  war  broke  out  the  Army  set  up 
the  Port  of  Hampton  Roads  Port  of  Embarkation  and  took 
over  Army  bases  1  and  2  which  had  been  constructed  dur¬ 
ing  the  1917-1918  war,  and  when  completed  had  been  leased 
to  public  pier  operators,  that  is,  agents  of  the  carriers,  as 
one  of  the  principal  facilities  used  by  the  carriers  in  their 
holding  out  referred  to. 

The  carriers  contend  that  “the  operation  of  the  piers  had 
to  be  an  Army  operation  and  not  a  civilian  one,”  and  for 
that  defendants  are  required  to  pay  an  allowance  for  a 
service  which  was  not  furnished.” 

In  his  proposed  report  the  examiner  stated  that  anything 
but  Army  operation  is  out  of  the  question,  and  at  sheet  9 
in  the  report  of  Division  2, 1  quote : 

“The  record  shows  that  the  Army  took  over  the  piers 
only  because  of  military  necessity.” 

The  Army  was  not  a  mere  volunteer.  It  took  over  be¬ 
cause  of  the  war  emergency  and  very  difinitely  in  the  pub¬ 
lic  interest. 

Now,  the  carriers  not  even  being  in  a  position,  as  they 
claim,  to  supply  wharfage  and  handling  on  complainant’s 
traffic,  they  should  have  amended  their  tariffs  at  the  time 
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the  Army  took  over  the  piers  by  eliminating  the  charges, 
that  is,  the  4?  per  one  hundred  pounds  for  such  wharfage 
and  handling  from  their  single-factor  shipside  rates  on  the 
traffic  moving  over  Army  bases  1  and  2. 

The  tariffs  not  having  been  amended,  the  Commission 
should  find  that  complainant  is  entitled  to  reparation  in 
the  amount  of  the  wharfage  and  handling  charges  in  the 
amount  of  4^  per  one  hundred  pounds  on  all  shipments  that 
have  moved  over  the  Army  base  piers  since  the  Army  took 
over  and  on  those  that  move  up  to  the  time  that  the  tariffs 
are  amended  to  provide  that  on  shipments  moving  over 
said  piers  from  and  to  the  involved  territories,  4 f  per  one 
hundred  pounds  covering  wharfage  and  handling  shall  be 
deducted  from  the  shipside  rates  and  paid  to  the  govern¬ 
ment  by  way  of  an  allowance. 

Commr.  Aitchison.  When  the  government  took  these 
piers  over,  was  it  for  a  definite  period  T 

Mr.  Brooks.  Not  so  far  as  I  know.  I  don’t  believe  the 
record  so  states,  but  the  natural  assumption  would  be  that 
they  took  them  over  for  the  period  of  the  emergency. 

Commr.  Aitchison.  For  which  it  might  possibly  have 
terminated  the  next  day.  The  point  of  my  question  is,  was 
it  sufficient  to  put  carriers  on  notice  that  they  ought  to 
change  their  tariffs?  Of  course,  if  it  was  a  mere  casual 
or  temporary  taking  they  would  not  probably  be  under  that 
obligation. 

Mr.  Brooks.  I  don’t  know  as  to  that,  your  Honor.  The 
record,  I  believe,  is  silent  with  respect  to  the  negotiations 
that  might  have  taken  place  prior  to  the  Army’s  taking 
over. 

Commr.  Aitchison.  No,  that  is  not  the  point.  The  point 
is  whether  or  not  what  the  Army  did  when  it  took  over  was 
sufficient  to  put  the  carriers  on  notice,  according  to  your 
theory,  to  change  their  tariffs. 

Mr.  Brooks.  Yes,  Yes,  sir.  They  had  previously  pro¬ 
vided  that  export  rates,  for  example,  would  apply  through 
Army  and  Navy  bases  and  that  when  the  Army  did  take 
over  and  the  Army  base  piers  1  and  2  became  an  Army  base, 
then  at  that  time  the  carriers  should  have  amended  their 
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tariffs  to  provide  for  the  situation  because  the  Army  rather 
than  the  carriers  would  perform — probably  perform  the 
wharfage  and  handling  at  the  Army  base. 

Commr.  Aitchisok.  They  could  not  do  it  short  of  thirty 
days? 

Mr.  Brooks.  Well,  they  no  doubt  knew  in  advance  of  the 
Army’s  taking  over  that  the  Army  was  going  to  take  over 
and  the  Commission  probably  would  have  given  them  short 
notice  permission. 

Commr.  Aitchison.  Well,  you  are  piling  assumptions  on 
assumptions,  aren’t  you,  Mr.  Brooks? 

Mr.  Brooks.  I  don’t  think  so,  your  Honor. 

Commr.  Aitchison.  Well,  supposing  a  Second  Lieutenant 
had  showed  up  there  with  a  squad  and  said,  “I  am  taking 
this  dock  over.”  What  would  have  been  the  duty  of  the 
carrier  in  regard  to  changing  its  tariff? 

Mr.  Brooks.  Well,  that  apparently  did  not  happen.  The 
Hampton  Roads  Port  of  Embarkation  had  been  no  doubt 
notified  of  this,  and  there  was  a  great  volume  of  goods  com¬ 
ing  in  there. 

Commr.  Aitchison.  Can  wt:  make  findings  of  reparation 
to  award  damages  on  the  basis  of  assumptions  as  to  facts? 

Mr.  Brooks.  Not  necessarily ,  your  Honor.  They  had  al¬ 
ready  provided  that  the  rates  would  apply  through  Army 
bases  and  it  would  be  up  to  the  carriers  then  to  take  care 
of  the  terminal  service  there,  the  wharfage  and  handling, 
either  through  their  own  agent  or  by  giving  an  allowance 
to  the  government. 

Now,  prior  to  the  time  the  Army  took  over,  the  carriers 
had  paid  an  agent,  a  public  terminal  operator,  4^  per  one 
hundred  pounds  for  supplying  the  wharfage  and  handling 
at  the  Army  base  piers.  In  fact,  that  is  a  general  practice 
at  Norfolk  according  to  the  record. 

Since  then  the  Army  has  been  handling  the  wharfage 
and  handling  and  the  carriers  have  kept  the  4^.  That 
is  important.  They  have  kept  that  4^  and  have  rendered 
no  service  for  it,  in  spite  of  their  inability  to  supply  the 
wharfage  and  handling  in  accordance  with  their  own  claim 
and  in  accordance  with  the  war  needs.  If  more  volume 
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came  over  the  piers,  more  wharfage  and  handling  revenue, 
and  no  work  at  all  by  the  carriers,  it  is  clearly  a  case  of  un¬ 
just  enrichment. 

Now,  the  findings  that  I  have  just  suggested  would  be 
in  full  accord  with  the  principles  laid  down  by  the  United 
States  Supreme  Court,  and  the  Commission  would  do  full 
justice  to  all  interested  parties,  would  discriminate  against 
no  one,  and  would  give  rise  to  no  legitimate  claims  from 
private  pier  operators  who  handled  their  own  private  prop¬ 
erty  over  such  piers  unless  the  carriers  do  not  have  ade¬ 
quate  facilities  and  services  available  for  the  handling  of 
such  property.  The  carriers  would  be  paid  in  full  for  the 
services  actually  performed  by  them.  The  government 
would  not  in  fact  be  paying  twice  for  wharfage  and  han¬ 
dling  as  it  has  been  doing. 

Now,  Mr.  MacGuineas  has  already  mentioned  the  atti¬ 
tude  of  the  Norfolk  and  Western  and  the  Virginian.  I 
don’t  believe  he  mentioned  that  the  C&O  had  an  arrange¬ 
ment  with  the  government  whereby  the  government  took 
the  C&O  piers  at  Newport  News  and  the  C&O  paid  the 
government  an  allowance  of  50  cents  a  ton  for  handling 
and  C&O  also  furnishing  the  wharfage  facilities,  and  the 
Newport  News  rates,  of  course,  are  on  a  parity  with  those 
of  Norfolk  and  most  of  the  period  here  involved  except 
the  short-haul  territory. 

I  want  to  reserve  part  of  my  time,  which  is  quite  limited, 
for  rebuttal,  but  I  do  want  to  refer  briefly  to  the  case  of 
Wharfage  Charges  at  Atlantic  and  Gulf  ports,  157  ICC 
663.  That  case  involves  the  question  as  to  whether  or  not 
the  charges  for  terminal  services  at  the  port  should  be 
separated  from  the  line-haul  charges.  The  Commission 
found  that  they  should  not.  It  found  that  the  rail-water 
terminal  facilities  are  now  shown  to  be  insufficient  or  inade¬ 
quate.  That  is  important.  But,  on  the  contrary,  existing 
facilities  are  shown,  on  the  whole,  to  be  reasonably  adequate 
to  meet  normal  traffic  needs. 

I  have  reached  the  conclusion  that  there  was  no  substan¬ 
tial  evidence  tending  to  establish  any  injury  wrought  by 
the  long-existing  practice  of  publishing  single-factor  rates 
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to  cover  the  entire  transportation  service  from  point  of 
origin  of  the  freight  to  shipside. 

At  page  685  in  answer  to  the  question  “whether  a  rail 
carrier  may  be  required  to  turn  traffic  over  to  a  municipal 
or  private  competing  facility  at  a  port  and  absorb  the 
port  charges  of  the  facility  to  which  the  traffic  is  delivered 
when  the  railroad  itself  has  provided  facilities  to  accom¬ 
modate  the  traffic  is  the  question  here  presented,”  in 
answer  to  that  the  Commission  has  said : 

“A  carrier  has  the  right  to  itself  perform  any  transporta¬ 
tion  service  which  it  may  lawfully  be  required  to  perform. 
Railroads  may  make  such  rules,  regulations,  and  practices 
as  will  lawfully  reserve  traffic  to  their  own  rails  and  facili¬ 
ties.” 

There  is  no  objection  to  their  restricting  traffic  to  certain 
piers.  The  decision  was  a  six-to-five-one.  If  the  vote  had 
been  six-to-five  the  other  way,  this  case  would  not  have  been 
brought,  as  there  would  be  a  separation  of  the  terminal 
charges  from  the  line-haul  rates  and  government  would 
not  be  paying  for  the  wharfage  and  handling  which  it  sup¬ 
plies. 

Now,  the  carriers  serving  Norfolk  are  admittedly  not  in 
a  position  to  supply  wharfage  and  handling  such  as  they 
are  necessary  during  a  period  of  war  emergency  and  such 
as  have  been  performed  by  the  Army  and  the  Army  base 
piers.  The  Army  alone  was  in  a  position  to  adequately 
perform  such  services.  This  is  not  a  case  where  the  car¬ 
riers  have  supplied  adequate  facilities  and  services  and 
the  shipper  is  not  using  them.  Complainant  is  without 
question  entitled  to  reparation  in  full  and  relief  for  the 
future. 

Commr.  Pobteb.  Well,  I  just  don’t  get  what  is  your 
difference  with  Division  4,  Mr.  Brooks. 

Mr.  Bbooks.  With  Division  2? 

Commr.  Pobteb.  Pardon  me,  I  mean  Division  2. 

Mr.  Bbooks.  Well,  their  approach  is  a  little  different. 
They  reached  their  conclusion,  as  I  understand  it,  on  the 
fact  that  the  carriers  after  July  1, 1943,  should  have  served. 
I  say  that  as  long  as  the  carriers  claim  that  they  could  not 


682 


have  served  in  the  manner  that  the  Army  wanted  or  in 
such  a  manner  as  the  war  emergency  required,  that,  all 
right,  we  will  not  ask  them  to  serve  but  because  their  tariffs 
hold  out  that  they  will  perform  wharfage  and  handling  and 
the  Commission  said,  “You  may  perform  wharfage  and 
handling  provided  your  services  and  facilities  are  ade¬ 
quate,”  here  as  I  see  it  their  facilities  and  services  are  not 
adequate;  the  Army  had  to  perform  and,  therefore,  the 
railroads  are  not  entitled  to  keep  the  4  cents  that  was  in 
their  line-haul  rates — or  single-factor  rates,  rather,  to 
cover  wharfage  and  handling. 

I  reserve  the  balance  of  my  time. 

Chairman  Babnabd.  Mr.  Cousins. 

Argument  of  Windsob  F.  Cousins 

Mr.  Cousins.  May  it  please  the  Commission,  I  speak  for 
the  Virginia  Railway  as  well  as  the  other  port  lines  and, 
therefore,  Mr.  Reynolds  and  I  between  us  represent  all  of 
the  railroads  serving  Norfolk  except  two — the  Chesapeake 
and  Ohio,  which  does  not  serve  the  Army  base  and  thus  is 
not  involved  in  this  case,  and  the  Norfolk  and  Western, 
which,  as  you  have  been  informed,  has  paid  up.  We  repre¬ 
sent  all  the  other  Norfolk  Lines,  and  in  addition  I  represent 
all  of  the  port  lines  serving  ports  from  Norfolk  to  New 
York,  inclusive,  all  of  whom  are  interested  in  the  principles 
involved  in  this  case. 

Now,  if  the  Commission  will  permit  me  to  take  a  few 
minutes  to  explain  the  background  of  this  situation,  I  think 
I  will  be  able  to  dispose  of  the  legal  questions,  the  issues, 
very  shortly.  In  this  case  the  Army  seeks  an  allowance  on 
all  export  freight  handled  over  certain  piers  at  Norfolk 
since  June  15,  1942.  The  allowance  sought  is  4  cents  per 
hundred  pounds,  which  consist  of  two  parts,  three  cents 
for  unloading  the  cars  and  one  cent  for  wharfage,  which 
means  in  this  case  the  use  of  the  pier  or  furnishing  the  pier. 

Now,  it  has  been  the  custom  for  railroads  to  unload  cer¬ 
tain  types  of  exports,  imports,  coastwise,  and  inter-coastal 
freight,  the  several  classes  of  what  we  generally  call  water¬ 
borne  freight,  and  North  Atlantic  piers  within  definite  limi¬ 
tations.  The  railroads  perform  the  unloading  and  pay  no 
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allowances  to  shippers.  The  privilege  is  restricted  to  cer¬ 
tain  types  of  piers,  the  principal  class  being  railroad  piers. 

Now,  that  is  the  situation  at  Baltimore  where  the  service 
is  performed  only  on  railroad  piers,  and  during  the  war 
the  Army’s  export  freight  had  been  unloaded  by  the  rail¬ 
roads  at  Baltimore  on  railroad  piers.  At  other  ports,  public 
piers,  that  is,  piers  operated  by  municipalities  or  public 
wharfingers,  are  included  in  the  tariffs  along  with  the 
railroad  piers,  and  that  is  the  situation  at  Philadelphia. 

During  the  war,  Army  freight  has  been  unloaded  on  a 
large  public  pier  by  the  railroads  at  Philadelphia,  and  the 
situation  is  similar  at  the  other  ports,  New  York,  Newark, 
New  Jersey,  Trenton — which  does  not  amount  to  much,  of 
course — Camden,  New  Jersey,  Wilmington,  Delaware,  and 
Baltimore.  In  no  case  do  the  railroads  unload  freight  pass¬ 
ing  over  private  piers,  that  is,  piers  owned  or  operated  by 
shippers  for  handling  their  own  traffic,  and  there  are  many 
of  such  piers  and  large  quantities  of  freight  passing  over 
them.  They  do  not  receive  the  unloading  service  and  never 
have  and,  as  I  said,  no  allowances  in  any  event.  Even  on 
public  piers,  if  freight  passes  into  the  custody  of  the  ship¬ 
per,  to-wit,  leased  space,  which  is  not  unusual,  the  privilege 
is  not  accorded. 

We  have  during  the  past  two  years  that  I  know  about  been 
very  careful  about  that.  My  predecessor,  Mr.  Bickley,  used 
to  tell  us  to  mark  the  line  where  there  was  least  space,  and 
I  have  handled  this  problem  since  his  time,  and  we  have 
always  thought  that  the  law  was  that  freight  coming  into 
the  custody  of  the  shipper  at  the  port  was  not  entitled  to 
this  privilege. 

Now,  the  various  limitations  have  been  reviewed  by  the 
Commission  in  at  least  a  half  dozen  cases,  and  in  every 
case  they  have  been  approved,  and  in  one  case  against  my 
argument  they  have  been  required. 

Chairman  Barnard.  I  am  bothered  a  lot  about  this  4-cent 
business.  What  is  your  position  as  to  your  arrival  at  that 
4  cents?  That  the  tariff  specifies  that  that  covers  certain 
handling  of  this  stuff?  The  arguments  being  made  are  that 
it  is  an  unjust  enrichment. 
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Mr.  Cousins.  I  understand.  Mr,  Chairman. 

Chairman  Babnard.  I  wish  yon  would  straighten  me  out 
on  that. 

Mr.  Cousins.  I  will.  I  would  like  to  reserve  the  detail 
of  that  for  a  little  later,  but  I  will  say  at  this  time  that  the 
record  shows  beyond  any  question  of  a  doubt  that  the  ex¬ 
port  rates  contain  no  factor  to  cover  that  4  cents.  The  ex¬ 
port  rates  apply  whether  or  not  the  service  is  granted  or 
the  4  cents  pay  on  large  quantities  of  traffic. 

Furthermore,  the  unloading  privilege,  as  I  want  to  show 
more  in  detail,  has  never  been  accorded  at  all  export  or 
import  freight  but  only  that  part  of  it  which  meets  certain 
qualifications. 

Chairman  Barnard.  Well,  what  does  the  tariff  say  this 
4  cents  covers?  If  the  tariff  says  that  it  covers  these  things 
that  are  contended  for  by  the  government  and  it  is  retained 
by  the  carrier,  why — 

Mr.  Cousins.  The  tariff  says  at  Norfolk  that  that  is  the 
amount  of  compensation.  It  erroneously  called  it  an  al¬ 
lowance,  we  think.  I  define  an  allowance  as  something  paid 
to  a  shipper  out  of  a  rate.  The  tariff  says  at  Norfolk  we 
will  pay  our  agent  4  cents  to  cover  unloading  service  and 
furnishing  the  wharf  in  our  behalf. 

Now,  that  is  an  important  point  in  this  case,  and  I  do 
not  want  to  get  too  far  into  it  until  I  have  explained  the 
entire  background,  but  I  am  going  to  cover  that. 

I  think  Division  2  has  erroneously  interpreted  the  tariff 
and  given  them  an  interpretation  that  nobody  supposed 
was  intended,  but  I  would  like  to  get  on  for  just  a  moment 
because  I  have  not  yet  explained  what  we  do  at  Norfolk, 
and  that  is  my  next  point. 

Now,  at  Norfolk,  the  railroads  with  few  exceptions,  have 
not  operated  their  own  piers  but  have  made  use  of  public 
piers  and  have  designated  the  terminal  operators  or  public 
wharfingers  as  their  agents  to  perform  certain  railroad 
services.  Thus,  for  about  20  years  this  Army  base,  like 
half  a  dozen  other  facilities  at  Norfolk,  was  leased  from 
the  government  and  operated  by  public  wharfingers  who 
offered  the  usual  services  to  shippers  in  connection  with 
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trans-shipment  between  railroad  car  and  vessels.  The 
railroads  severally  entered  into  agency  arrangements  with 
the  terminal  operators  to  perform  services  on  their  behalf, 
and  to  the  operator  they  paid  the  four  cents.  In  their 
tariffs,  the  railroads  did  not  hold  specifically  to  provide 
any  wharf  or  unload  freight  but,  rather,  they  stated  that 
they  would  absorb  the  charges  of  the  terminal  operator, 
their  agent,  in  amounts  not  exceed  3  cents  for  unloading 
and  1  cent  for  wharfage. 

In  substance,  the  practice  at  Norfolk  has  been  identical 
with  that  at  the  other  North  Atlantic  ports.  There  are 
these  differences: 

At  the  other  ports  we  perform  a  service  ourselves  and 
say  nothing  about  any  limitations  on  cost.  No  matter  what 
it  costs  we  unload  and  pay  our  unloaders  whatever  the 
going  labor  rate  is.  We  do  not  at  other  North  Atlantic 
ports  pay  the  terminal  operator  anything  for  the  use  of  the 
wharf  or  make  any  allowance  to  anybody  for  the  use  of 
the  wharf.  We  only  furnish  wharfage  at  the  other  North 
Atlantic  ports  to  the  extent  that  we  happen  to  have  rail¬ 
road  piers.  That  is  not  at  all  true  at  some  ports  like  Cam¬ 
den  and  Wilmington,  and  it  is  true  to  some  extent  at  other 
ports  like  Philadelphia  and  Newark. 

Now,  at  Norfolk  we  put  a  3  cent  ceiling  on  the  unloading 
costs  that  we  would  absorb,  and  we  added  one  cent  for  the 
use  of  the  pier.  There  is  that  slight  difference. 

Chairman  Barnard.  Well,  do  you  in  the  tariff — and  I 
am  going  to  insist  that  I  have  an  answer  to  this — do  you 
in  your  tariff  break  down  this  line-haul  rate  and  add  this 
4  cents  or  what  do  you  call  it  in  the  tariff? 

Mr.  Cousins.  Well,  I  will  read  you  the  tariff. 

Chairman  Barnard.  Yes,  please. 

Mr.  Cousins.  The  Army  base  at  Norfolk  is  served  by 
the  belt  line  railroad,  which  is  a  little  switching  line  owned 
by  all  of  the  other  Norfolk  lines,  and  it  performs  the 
switching  in  our  behalf.  The  trunk  lines,  all  of  them,  refer 
to  the  piers  where  they  will  perform  this  service  through 
their  agents,  and  the  last  reference  in  the  tariff  which 
touches  upon  the  Army  base  is  under  the  heading  of 
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“Transport,  Trading  and  Terminal  Corporation,”  which 
was  the  public  wharfinger  and  railroad  agent  which  was 
dispossessed  by  the  Army  on  June  15,  1942. 

Now,  the  tariffs  of  the  trunk  lines  all  refer  to  that 
agency,  and  then  they  speak  about  the  charges  of  the  Nor¬ 
folk  and  Portsmouth  belt  line  which  they  say  will  be  added 
to  the  rates  at  this  pier  with  respect  to  export,  import, 
and  so  forth,  traffic  where  the  wharfage  charge  of  1  cent 
and  handling  charge  not  to  exceed  3  cents  per  hundred 
pounds  will  be  included  in  the  freight  rate  to  and  from 
Norfolk.  Now,  that  is  a  Pennsylvania  tariff. 

Now,  here  is  a  Virginia  tariff. 

Chairman  Barnard.  If  that  is  included  in  the  freight 
rate,  there  is  4  cents  that  is  going  out  for  something. 

Mr.  Cousins.  That  is  right. 

Chairman  Barnard.  And  you  are  not  doing  it? 

Mr.  Cousins.  That  is  right 

Chairman  Barnard.  And  you  are  retaining  the  4  cents. 

Mr.  Cousins.  That  is  right,  and  we  have  for  50  years, 
and  we  expect  to  for  the  next  50  years. 

Chairman  Barnard.  If  somebody  does  not  interfere  with 
you. 

Mr.  Cousins.  If  we  can  get  rid  of  this  report  of  Divi¬ 
sion  2,  and  I  will  explain  why.  It  is  nothing  extra.  It  is 
exactly  what  the  Commission  told  us  we  could  do. 

Chairman  Barnard.  But  the  tariff  says  it  is. 

Mr.  Cousins.  But  you  overlooked  the  limitations,  Mr. 
Chairman.  We  only  do  it  on  public  piers  designated  in  the 
tariff  and  we  only  do  it  in  respect  to  certain  traffic,  all  as 
outlined.  The  government’s  traffic  does  not  meet  the  con¬ 
ditions. 

We  say  in  our  tariffs  that  we  will  charge  certain  export 
rates  too  which  are  lower  than  domestic  rates,  but  the 
shipper  who  may  ship  his  freight  to  the  same  port  in  Nor¬ 
folk  does  not  get  the  benefit  of  export  rate,  upon  which  the 
rates  are  based.  Here  is  what  the  Virginian  tariff  says. 

Chairman  Barnard.  Now,  wait  a  minute.  I  understand 
that  you  do  not  attempt  to  do  this  at  any  public  pier;  is 
that  right? 
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Mr.  Cousins.  We  do  it  at  public  piers. 

Chairman  Barnard.  I  mean  you  do  it  at  public  piers  but 
not  at  any  privately  owned  piers  ? 

Mr.  Cousins.  That  is  right ;  not  for  any  shipper  control¬ 
ling  his  own  freight.  That  is  the  difference.  Now  here  is 
what  we  did  prior  to  the  time  the  Army  took  over  the  piers. 
For  the  22  years  more  or  less  during  which  time  the  piers 
were  in  the  hands  of  public  wharfingers,  railroad  agents, 
the  belt  line  delivered  traffic  direct  to  the  piers  as  the 
agent  of  the  trunk  line  railroads,  that  is  to  say,  it  took 
them  down  through  this  base  line  proper,  as  was  recited 
this  morning,  and  placed  them  right  out  on  the  pier  where 
they  could  be  unloaded. 

Now,  occasionally  the  terminal  operator  performed  some 
of  that  switching  himself,  but  he  was  our  agent.  He  did  not 
charge  anybody  for  doing  that  except  to  the  extent  we  paid 
him.  He  acted  for  us.  Under  the  arrangement  the  freight 
was  at  all  times  under  the  custody  of  the  railroad  until 
delivered  to  vessel.  There  was  no  interference  of  the 
shipper.  The  so-called  allowances  to  the  terminal  operator 
were  in  effect  payments  of  a  legal  service  to  the  railroad 
agency. 

Now,  the  significance  of  that  operation  was  that  rail¬ 
road  delivery  was  accomplished  at  shipside  after  unload¬ 
ing  of  cars.  The  railroad’s  custody  of  the  freight  con¬ 
tinued  and  the  integrity  of  the  export  character  of  the 
freight  was  maintained. 

Now,  after  the  Army  took  over  in  June,  1942,  and  after 
it  had  dispossessed  our  agent,  the  increased  volume  of 
Army  freight  w-as  handled  in  a  different  manner.  Inter¬ 
change  tracks  were  established  within  the  base  enclosure 
about  two  miles  back  from  the  piers  near  the  railroad  en¬ 
trance.  No  cars  were  delivered  to  the  Army  base  by  the 
belt  line  until  ordered  by  the  Army.  They  were  all  clas¬ 
sified  out  in  the  yardway  of  the  railroads.  They  were 
switched  to  the  base  only  as  ordered  by  the  Army,  and 
there  they  were  placed  on  designated  interchange  tracks 
as  directed  by  the  Army,  all  of  that  being  two  miles  back 
from  the  piers  in  the  Army  enclosure.  From  then  on  the 
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railroads  had  nothing  to  do  with  the  freight  except  in  an 
incidental  manner,  which  I  will  mention  in  a  moment.  The 
Army  disposed  of  the  freight  in  its  own  way  at  its  own 
convenience.  It  switched  the  cars  itself  on  back  to  the 
piers  or  to  storage  or  hold  tracks. 

Commr.  Miller.  Well,  yon  claim  then  that  yon  lost  pos¬ 
session  of  the  freight? 

Mr.  Cousins.  We  certainly  did,  Mr.  Commissioner,  and 
it  was  not  even  subject  to  export  rates,  except  for  the  fact 
that  the  railroads  of  the  country  made  a  special  concession 
to  the  government  at  the  request  of  the  Secretaries  of  the 
Army  and  Navy,  making  applicable  export  rates  to  the 
Army  and  Navy  bases.  They  did  that  with  respect  to  only 
export  rates,  not  coastwise  or  inter-coastal,  and  the  Army 
is  not  entitled  yet  to  the  classification  of  this  freight  at 
this  port,  although  Division  2  makes  its  findings  with 
respect  to  all  those  classes  and  not  in  respect  to  export 
freight. 

Now,  the  significance  after  the  Army  took  over  was  that 
shipments  were  accomplished  by  the  exchange  of  freight 
over  interchange  tracks  as  and  when  ordered,  and  there 
could  not  be  any  doubt  that  the  railroads  were  permitted 
to  perform  subsequent  shipping  within  the  Army  base 
even  if  they  had  been  called  upon  to  do  so,  which  they 
weren’t,  and  even  if  they  had  been  able  to  do  so  without 
interference,  which  they  would  not  have  been,  except  that 
rebates  to  the  government  are  not  illegal.  The  railroads 
were  not  called  upon  to  do  the  switching,  and  the  subse¬ 
quent  unloading  service  after  the  switching  is  one  step 
further  removed. 

Commr.  Mahaffie.  How  did  the  Army  do  this  switch¬ 
ing?  Did  it  have  its  own  equipment  or  employ  the  belt 
line  equipment? 

Mr.  Cousins.  No.  I  said  that  there  was  one  exception 
in  what  we  did  on  the  pier.  When  the  Army  took  over  the 
belt  line  had  a  little  switching  locomotive  on  that  pier  which 
is  left  there,  and  it  furnished  that  locomotive  to  the  Army 
with  two  crews  per  day.  Then  the  Army  had  its  own 
switching  locomotive  on  the  pier  which  worked  seven  to 
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nine  crews  per  day.  Therefore,  the  railroads  furnished 
about  one-fifth  of  the  switching  on  that  pier.  All  of  it  was 
under  the  direction  of  Army  yard  masters;  none  of  it  un¬ 
der  the  direction  of  the  railroad,  and  I  think  that  as  Exam¬ 
iner  Disque  found,  that  it  can  be  regarded  only  as  a  con¬ 
tribution  to  the  government,  the  furnishing  of  that  locomo¬ 
tive,  a  contribution  that  would  not  be  legal  to  the  ordinary 
shipper  but  is  all  right  in  the  case  of  the  Army. 

Commr.  Miller.  You  made  no  charge  for  it? 

Mr.  Cousins.  Sir? 

Commr.  Miller.  You  made  no  charge  for  that  locomo¬ 
tive? 

Mr.  Cousins.  We  made  no  charge? 

Commr.  Miller.  I  asked  you,  did  you? 

Mr.  Cousins.  We  contributed  that,  sir,  and  that  was 
about  one-fifth  of  the  service  which  the  Army  needed. 
When  the  Army  took  over  the  piers  in  1942,  it  announced 
that  they  would  be  operated  for  its  exclusive  use  and  that 
it  would  perform  all  the  services.  Its  announcements  are 
contained  in  the  record,  Exhibit  1,  offered  by  the  complain¬ 
ant.  The  only  demands  made  on  the  railroads  were  for 
an  allowance,  not  for  the  performance  of  any  service  either 
on  wharfage  or  handling.  This  demand  for  an  allowance 
continued  for  a  full  year  lacking  three  weeks,  with  much 
correspondence.  Then  a  demand  for  unloading  service  was 
made  on  the  Pennsylvania  Railroad,  in  the  words  of  the 
Commandant,  as  a  prerequisite  to  filing  a  complaint  with 
the  Commission.  Examiner  Disque  termed  that  a  gesture. 
The  formal  complaint  filed  in  the  case  prays  only  for 
allowances  and  asks  for  no  performance  of  service,  although 
Division  2  makes  a  statement  to  the  contrary. 

Chairman  Barnard.  Well,  you  did  not  offer  to  perform 
the  service;  did  you? 

Mr.  Cousins.  Of  course  not. 

Chairman  Barnard.  You  did  not  think  you  had  to? 

Mr.  Cousins.  Exactly  so,  and  we  could  not  have  in  any 
event.  Now,  that  is  my  next  point. 

The  testimony  of  complainant’s  witnesses,  my  friend, 
General  Kilpatrick,  who  is  probably  watching  Barnum  and 
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Bailey’s  circus  today  because  he  has  returned  to  Madison 
Square  Garden  from  whence  he  came — General  Kilpatrick, 
the  Commandant,  and  apparently  a  very  fine  type  of  man 
and  honest  and  forthright  witness  who  answered  my  ques¬ 
tions  to  the  discomfiture  of  my  opponents — his  testimony 
makes  clear  that  the  railroads  could  not  possibly  have  per¬ 
formed  the  unloading  of  cars  within  any  reasonable  stand¬ 
ards,  and  Examiner  Disque  so  found. 

Now,  this  point  will  be  covered  more  fully  by  Mr.  Reyn¬ 
olds,  so  I  only  want  to  mention  three  admissions  of  the 
General. 

One.  That  the  railroads  would  have  been  obliged  to  use 
troops.  Of  course,  he  used  not  only  troops  but  prisoners 
of  war. 

Two.  That  they  could  not  have  performed  it  at  their 
own  convenience. 

Three.  That  they  would  have  been  obliged  to  pool  their 
services ;  that  is,  all  eight  of  them  worked  together  through 
an  agent  or  somehow  not  come  in  and  perform  their  obliga¬ 
tions  severally. 

Now,  in  several  recent  terminal  switching  cases,  you  said 
that  pooling  of  services  does  not  meet  the  test.  If  rail¬ 
roads  cannot  do  it  alone,  they  may  not  be  permitted  to  do 
it  together  to  ease  up  the  situation.  The  record  is  clear  that 
the  Army  never  expected  the  railroads  to  unload  cars.  If 
this  had  been  considered  practicable  the  Army  would  have 
left  the  facility  in  the  control  of  the  terminal  operator 
and  thereby  it  would  have  secured  the  advantages  that 
it  seeks  in  this  case. 

I  have  already  mentioned  that  when  they  took  over  the 
pier  the  export  and  other  water-borne  rates  became  ap¬ 
plicable  and  a  concession  was  necessary  to  make  them  ap¬ 
plicable  to  this  freight.  Since  the  war  ended,  the  railroads 
have  expanded — and  quoting  from  Section  22 — “to  include 
freight  which  reached  the  ports  intended  for  export,  whether 
exported  or  not.” 

Chairman  Babnabd.  Well,  your  position,  as  I  understand, 
is  that  this  4  cents  does  not  apply  to  this  government  traffic? 
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Mr.  Cousins.  That  is  right,  or  to  the  traffic  of  any  ship¬ 
per — 

Chairman  Barnard.  And  a  majority  of  Division  2  mis¬ 
interpreted  that  provision  in  the  tariff  when  it  applied  it  to 
this  handling  of  this  stuff  on  the  piers? 

Mr.  Cousins.  That  is  correct. 

Chairman  Barnard.  That  is  your  position,  isn’t  it? 

Mr.  Cousins.  Yes,  that  is  part  of  my  position,  I  agree 
with  that,  sir. 

Now,  let  me  discuss  the  issues  briefly.  There  are  a  half 
dozen  of  them.  I  have  come  to  that  point.  In  the  first  place 
is  the  unreasonableness  of  rates.  That  was  the  theory 
upon  which  General  Kilpatrick  made  his  demands  on  the 
Army.  He  said,  just  as  Mr.  Brooks  now  says,  that  the 
railroads  should  make  restitution  because  they  charged 
for  service  not  rendered  but  provided  for  in  the  line-haul 
rates,  that  the  line-haul  rates  were  built  up  on  the  basis 
of  the  added  service.  Now,  the  majority  of  Division  2, 
which  decided  this  case  against  us — was  not  able  to  find 
that  rates  were  unreasonable.  Neither  did  the  examiner. 
So  I  don’t  want  to  take  much  time  discussing  that  point. 

The  evidence  is  wholly  one-sided  in  favor  of  the  railroads 
and  proves  without  doubt  that  rates  were  not  unreasonable. 
Just  stating  our  reasons  as  quoted  by  the  record  for  my 
contention  that  there  can  be  no  finding  of  unreasonableness 
of  rates,  the  records  show  that  the  line-haul  rates  contained 
no  factor  for  this  service.  Nothing  was  ever  added.  The 
port  lines  bear  the  entire  cost,  not  their  connections. 

The  export  rates,  as  you  know,  are  based  on  domestic 
rates.  At  Baltimore  most  of  the  export  rates  and  domestic 
rates  are  the  same.  We  started,  and  after  the  Commission 
decided  the  Eastern  Class  Rate  case  and  applied  the  export 
rates  on  the  Baltimore  basis,  of  course  there  was  nothing 
in  the  domestic  rates  that  you  prescribed  to  cover  unloading 
cars  and  neither  was  there  any  identical — I  should  have 
said  that  there  was  nothing  in  the  domestic  rates  when  you 
prescribed  them  for  the  unloading  or  wharfage  and,  of 
course,  when  we  applied  the  domestic  rates  there  was  no 
basis  for  them  there.  Many  commodities  move  and  always 


692 


have  moved  on  export  rates  without  getting  this  service, 
lnmber,  heavy  and  bulky  articles,  tank  car  commodities, 
open  car  commodities — all  of  them  take  the  same  export 
rates  bnt  they  do  not  get  this  free  unloading.  The  privi¬ 
leges,  as  I  have  said,  are  held  out  only  on  public  piers.  All 
the  export  traffic  passing  over  private  piers  does  not  get 
this  service. 

Finally,  the  Norfolk  Export  rates  are  depressed  in  any 
event.  They  are  the  same  as  the  Baltimore  rates,  although 
the  domestic  rates  to  Norfolk  are  substantially  higher  and 
distances  are  substantially  greater,  but  Norfolk  equalizes 
its  export  rates  with  Baltimore,  and  it  so  happens  that  at 
the  sixth  class  level  they  are  just  about  4  cents  under  what 
they  should  be. 

Now,  Division  2  found  that  the  practice  of  the  railway 
was  an  unreasonable  practice,  not  unreasonable  rates  but 
an  unreasonable  practice  for  the  railroads  not  to  furnish 
this  service  that  had  formerly  been  covered  by  the  4  cents. 
That  must  mean  that  it  was  unreasonable  for  the  railroads 
not  to  supply  a  wharf  after  the  government  seized  their 
facility  and  put  their  agents  off.  There  is  no  reason  in¬ 
dicated  under  this  section  for  the  award  of  more  than  one 
fourth  of  the  reparation  here  other  than  that  the  railroad 
should  have  supplied  a  wharf  which,  of  course,  was  not 
demanded.  The  wharf  that  was  operating  was  adequate, 
but  the  government  took  it  over. 

Of  course,  all  the  government  wanted  was  an  allowance. 
Now,  the  railroads  don’t  have  any  obligation  whatever  to 
provide  wharves  and  never  have.  The  common  law  does  not 
place  any  such  obligation  on  them,  the  Interstate  Commerce 
Act  places  no  such  obligation  on  them,  our  tariffs  undertake 
no  such  obligation.  The  only  obligation  we  have  is  that  con¬ 
tained  under  the  Act  to  provide  a  connection  to  a  wharf 
within  reasonable  circumstances,  exactly  the  same  way  as 
we  have  to  provide  a  connection  to  an  industry  switch 
track.  We  had  no  obligation  to  perform  a  wharfage  service. 

Now,  the  Division  holds  that  it  was  an  unreasonable  fac¬ 
tor  just  not  to  come  and  unload.  I  have  already  covered 
that  as  far  as  I  intend  to.  Mr.  Reynolds  will  go  further. 
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The  point  there,  of  course,  that  we  were  never  expected  to 
unload  by  the  Army.  Anyway,  they  took  it  over  themselves 
or  our  agent  would  have  gone  ahead  and  unloaded  and  we 
certainly  could  not  have  done  the  job  within  those  applicable 
standards. 

Now,  Division  2  found  that  our  tariffs  which  refer  to  this 
absorption  of  4  cents  payments  to  our  agent  and  all,  and 
that  mentioned  the  facilities  specifically  where  we  will  per¬ 
form  the  work — Division  2  held  that  those  tariffs  do  not 
mean  that  we  will  pay  so  much  compensation  to  designated 
public  wharfingers  as  our  agents  but  mean  that  we  will  pay 
allowances  on  those  piers  mentioned,  that  is,  that  the  Trans¬ 
port,  Trading  and  Terminal  Company’s  pier — that  was  our 
agent  before  the  Army  took  over;  that  the  Army  base  con¬ 
tinued  to  be  known  as  the  Transport,  Trading  and  Terminal 
Company  after  the  Army  took  over  and  the  4  cents  absorp¬ 
tions  continued  to  apply. 

Now,  let  me  read  what  the  belt  lines  tariff  says,  and  this 
is  the  tariff  that  the  trunk  lines  all  refer  to,  and  it  covers 
either  the  charges  or  the  obstructions,  and  I  may  as  well 
admit  in  passing  that  the  tariffs  at  Norfolk  are  somewhat 
loosely  drawn.  They  are  not  perfect  by  any  means.  The 
tariffs  of  the  different  companies  differ  and  they  are  not 
what  they  should  be,  but  they  have  never  been  misunder¬ 
stood.  No  shipper  during  all  this  time  has  tried  to  make  a 
shipment,  so  far  as  we  know,  to  the  Transport,  Trading 
and  Terminal  Company  while  the  Army  had  the  pier  and  get 
his  freight  unloaded  by  that  company  at  our  expense.  Of 
course,  he  could  not  do  it  because  you  have  to  make  your 
arrangements  first.  The  Army  was  misled  because  they 
came  to  us  and  asked  us  to  change  the  tariffs.  They  did  not 
assume  that  the  tariffs  continued  to  apply  to  their  traffic. 
They  asked  for  a  tariff  change  which  we  declined. 

Here  is  what  the  belt  line  tariff  says : 

“For  the  use  of  wharves,  warehouses,  slips,  channels, 
tracks,  and  approaches  and  other  facilities  at  the  Lincoln 
Tidewater  Terminals,  Incorporated,  and/or  Transport, 
Trading  and  Terminal  Corporation,  Norfolk,  Virginia,  and 
for  other  services  rendered  by  the  Lincoln  Tidewater  Ter- 
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minals,  Incorporated,  and/or  Transport,  Trading  and  Ter¬ 
minal  Corporation  as  agent  for  Norfolk  and  Portsmouth 
Belt  Line  Railroad  Company,  the  Norfolk  and  Portsmouth 
Belt  Line  Railroad  makes  an  allowance,  equal  in  the  amount 
of  charges  provided  in  this  tariff,  or  as  amended,  •  •  * 
except  *  *  *” 

We  are  not  concerned  with  the  exceptions.  Now,  how  that 
tariff  can  be  interpreted  as  granting  an  allowance  to  the 
Army  for  handling  its  own  goods  is  inexplicable  to  me. 

Now,  there  is  a  Section  2  finding  against  us.  The  Section 
2  finding  means  that  while  we  did  not  pay  the  Army  an  al¬ 
lowance  we  continued  to  handle  like  traffic  of  other  shippers 
under  similar  circumstances  and  unloaded  it  for  them.  Now, 
my  answer  to  that  is  that  we  did  not  pay  any  allowance  to  - 
any  other  shipper  at  Norfolk.  We  would  unload  export 
freight  of  other  shippers  if  they  had  any  during  the  war 
over  designated  public  piers.  We  did  not  do  it  for  any 
shipper  if  he  intervened  and  took  control  of  his  traffic  the 
way  the  Army  did.  If  a  private  shipper  had  been  operating 
this  pier,  the  Army  base,  he  would  not  even  have  received 
the  export  rates,  let  alone  this  additional  service.  It  would 
have  been  clearly  a  rebate  to  do  that  for  any  shipper,  and 
yet  what  Division  2  says  about  the  applicability  of  the 
tariffs  applies  just  as  well  to  any  private  shipper  like  the 
United  States  Steel  Company  who  might  have  taken  over 
the  pier,  as  it  does  to  the  United  States  Army. 

Now,  I  will  just  say  a  word  about  the  cases  that  have  been 
decided  here  before.  There  is  a  whole  series  of  them.  I 
participated  in  most  of  them.  I  have  not  any  time  to  discuss 
them,  but  I  will  say  that  right  down  the  line  the  practices 
which  I  have  attempted  to  describe  this  morning  have  been 
upheld  in  almost  all  cases,  and  required  against  our  own 
effort  to  avoid  the  rule  in  one  case. 

Now,  Division  2  relies  upon  its  own  opinion  in  a  Boston 
case  in  which  the  New  Haven  Railroad  has  tried  to  withdraw 
a  terminal  facility  from  its  tariffs  on  the  theory  that  the 
Army  traffic  moving  over  that  pier  had  so  predominated  it 
that  it  had  ceased  to  be  a  public  commercial  pier  and  that 
therefore  it  should  no  longer  hold  it  out  in  such  tariffs. 
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Division  2  suspended  the  tariffs  and  declined  to  permit 
the  withdrawal  of  that  as  a  station  facility,  but  the  result 
of  the  case  was  exactly  opposite  to  what  we  have  here. 
The  Division  held  that  the  pier  had  not  lost  its  character 
as  a  public  commercial  pier;  that  the  railroads  should  be 
required  to  continue  to  unload  commercial  freight,  not 
government  freight,  commercial  freight,  passing  over  the 
pier,  and  the  report  shows  that  the  operation  there  was 
similar  to  the  operation  as  it  used  to  be  in  the  Army  base, 
that  is,  that  the  New  Haven  switches  the  cars  right  into 
the  pier  where  it  unloads  them. 

Now,  it  is  difficult  for  me  to  interpret  the  opinion  of  Divi¬ 
sion  2.  I  cannot  escape  the  conclusion  that  if  anyone  but 
the  United  States  government  had  been  the  complainant  in 
this  case  the  result  would  have  been  different.  The  service 
sought  would  have  been  found  to  be  beyond  the  railroad 
obligation.  I  think  that  is  established  in  all  the  cases,  the 
port  cases,  and  all  of  your  terminal  switching  cases.  You 
would  not  have  permitted  any  such  service  to  be  rendered 
or  any  allowance  to  be  paid  to  a  private  shipper. 

Commr.  Aitchison.  Well,  if  this  pier  had  been  deeded  or 
leased  to  a  private  shipper,  you  would  have  changed  your 
tariffs,  wouldn’t  you? 

Mr.  Cousins.  We  would  not  have  had  to  change  our 
tariff,  no,  because  our  tariffs  do  not  contain  any  holding 
out  that  this  service  will  be  provided  on  a  private  pier. 

Commr.  Aitchison.  I  thought  it  named  this  pier. 

Mr.  Cousins.  It  named  the  company,  Transport,  Trad¬ 
ing  and  Transport  Corporation,  which  operated  as  the  pier, 
and  wherever  that  corporation  goes  and  operates  a  public 
pier,  the  tariff  follows  it. 

Commr.  Aitchison.  Well,  assume  that  they  had  gone 
into  private  mercantile  business. 

Mr.  Cousins.  We  would  not  have  had  to  change  any 
tariffs,  no  sir,  and  there  would  have  been  no  unloading 
service  granted  and  no  compensation  trade  and  we  would 
have  had  no  agent  there.  Now,  if  the  Transport,  Trading 
and  Terminal  Company  gave  up  its  status  as  a  public  whar¬ 
finger  and  began  to  ship  freight  of  its  own,  handle  its  own 
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minals,  Incorporated,  and/or  Transport,  Trading  and  Ter¬ 
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this  pier,  the  Army  base,  he  would  not  even  have  received 
the  export  rates,  let  alone  this  additional  service.  It  would 
have  been  clearly  a  rebate  to  do  that  for  any  shipper,  and 
yet  what  Division  2  says  about  the  applicability  of  the 
tariffs  applies  just  as  well  to  any  private  shipper  like  the 
United  States  Steel  Company  who  might  have  taken  over 
the  pier,  as  it  does  to  the  United  States  Army. 

Now,  I  will  just  say  a  word  about  the  cases  that  have  been 
decided  here  before.  There  is  a  whole  series  of  them.  I 
participated  in  most  of  them.  I  have  not  any  time  to  discuss 
them,  but  I  will  say  that  right  down  the  line  the  practices 
which  I  have  attempted  to  describe  this  morning  have  been 
upheld  in  almost  all  cases,  and  required  against  our  own 
effort  to  avoid  the  rule  in  one  case. 
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the  withdrawal  of  that  as  a  station  facility,  but  the  result 
of  the  case  was  exactly  opposite  to  what  we  have  here. 
The  Division  held  that  the  pier  had  not  lost  its  character 
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required  to  continue  to  unload  commercial  freight,  not 
government  freight,  commercial  freight,  passing  over  the 
pier,  and  the  report  show’s  that  the  operation  there  was 
similar  to  the  operation  as  it  used  to  be  in  the  Army  base, 
that  is,  that  the  New  Haven  switches  the  cars  right  into 
the  pier  where  it  unloads  them. 

Nowr,  it  is  difficult  for  me  to  interpret  the  opinion  of  Divi¬ 
sion  2.  I  cannot  escape  the  conclusion  that  if  anyone  but 
the  United  States  government  had  been  the  complainant  in 
this  case  the  result  wrould  have  been  different.  The  service 
sought  would  have  been  found  to  be  beyond  the  railroad 
obligation.  I  think  that  is  established  in  all  the  cases,  the 
port  cases,  and  all  of  your  terminal  switching  cases.  You 
would  not  have  permitted  any  such  service  to  be  rendered 
or  any  allowance  to  be  paid  to  a  private  shipper. 

Commr.  Aitchison.  Well,  if  this  pier  had  been  deeded  or 
leased  to  a  private  shipper,  you  w'ould  have  changed  your 
tariffs,  wouldn’t  you? 

Mr.  Cousins.  We  would  not  have  had  to  change  our 
tariff,  no,  because  our  tariffs  do  not  contain  any  holding 
out  that  this  service  will  be  provided  on  a  private  pier. 

Commr.  Aitchison.  I  thought  it  named  this  pier. 

Mr.  Cousins.  It  named  the  company,  Transport,  Trad¬ 
ing  and  Transport  Corporation,  which  operated  as  the  pier, 
and  wherever  that  corporation  goes  and  operates  a  public 
pier,  the  tariff  follows  it. 

Commr.  Aitchison.  Well,  assume  that  they  had  gone 
into  private  mercantile  business. 

Mr.  Cousins.  We  would  not  have  had  to  change  any 
tariffs,  no  sir,  and  there  would  have  been  no  unloading 
service  granted  and  no  compensation  trade  and  we  would 
Have  had  no  agent  there.  Now,  if  the  Transport,  Trading 
and  Terminal  Company  gave  up  its  status  as  a  public  whar¬ 
finger  and  began  to  ship  freight  of  its  own,  handle  its  own 


696 


freight,  we  would  not  have  paid  it  the  4  cents  compensation 
and  the  contracts  so  provide.  The  terminal  operators  get 
no  compensation  for  handling  their  own  freight  if  they 
have  any. 

Commr.  Aitchison.  Well,  wouldn’t  you  have  had  to 
change  your  tariff? 

Mr.  Cousins.  No,  I  think  not 

Commr.  Aitchison.  Doesn’t  the  tariff  take  precedence 
over  your  contract? 

Mr.  Cousins.  There  is  nothing  in  the  tariff,  in  my  opin¬ 
ion,  that  would  have  held  out  any  railroad  service  on  Army 
piers  1  and  2  if  they  had  been  operated  by  a  shipper.  The 
tariffs  provide  that  service  only  while  they  are  operated  by 
the  designated  railroad  agency. 

Thank  you  very  much. 

Chairman  Barnard.  Mr.  Beynolds. 

Argument  of  Charles  P.  Beynolds 

Mr.  Beynolds.  May  it  please  the  Commission,  I  am  ap¬ 
pearing  on  behalf  of  the  Southern  Carriers  that  serve  the 
Port  of  Norfolk,  Virginia. 

In  his  dissenting  opinion  in  this  case,  the  Chairman  of 
this  Commission,  after  pointing  out  that  the  rates  charged 
the  complainant  were  not  in  excess  of  reasonable  Trmyimnm 
rates,  made  this  statement: 

“Furnishing  the  wharf  and  handling  the  freight  at  the 
Army  piers  are  not  transportation,  but  merely  facilities 
provided  and  work  done  by  a  shipper  for  himself  on  his 
own  property  and  at  his  own  convenience,  before  and  after 
the  transportation  is  performed.  Defendants  may  not, 
therefore,  be  required  to  provide  a  wharf  or  handle  the 
freight  on  the  Army  piers,  and  not  being  required  to  do, 
they  are  not  compelled  to  pay  an  allowance  in  lieu  thereof.” 

Now,  in  my  argument  I  shall  try  to  convince  all  of  you 
that  the  Chairman  was  correct,  as  I  am  convinced  that  he 
was,  and  that  the  decision  of  Division  2  in  this  case  com- 
pells  the  railroad  to  pay  the  government  an  allowance  for 
services  which  are  not  a  part  of  transportation. 

Ever  since  the  Commission’s  decision  in  Propriety  of 
Operating  Practices — Terminal  Services,  it  has  been  set- 
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tied  that  “where  the  carrier  is  prevented  from  performing 
at  its  ordinary  operating  convenience  any  further  service, 
by  the  nature,  desires,  or  disabilities  of  a  plant”  it  is  not 
obligated  to  perform  such  further  services  and  that  trans¬ 
portation  ends  when  the  cars  are  placed  on  designated 
interchange  tracks. 

Now,  this  is  true,  although  the  shipper  might  be  entitled 
to  the  further  service  if  that  service  could  be  performed 
at  the  operating  convenience  of  the  carrier.  It  follows 
from  their  holding  in  the  Terminal  Cases  that  if  the  car¬ 
riers  could  not  have  loaded  and  unloaded  the  Army  traffic 
at  the  Army  base  piers  at  their  ordinary  operating  con¬ 
venience,  they  were  under  no  duty  to  do  so  and  under  no 
duty  to  make  an  allowance,  and  if  they  could  not  go  on  the 
Army  base  piers  and  load  and  unload  these  cars,  then  they 
certainly  were  not  obligated  to  make  the  Army  an  allow¬ 
ance  for  wharfage. 

In  those  circumstances,  the  Wharves  and  piers  must  be 
considered  as  private  facilities  of  the  Army  as,  in  fact,  they 
were.  Moreover,  as  Mr.  Cousins  has  pointed  out,  neither 
the  Interstate  Commerce  Act  nor  the  common  law  places 
any  duty  upon  the  railroads  to  furnish  wharves  and  piers. 

I  want  now  to  consider  the  evidence.  First,  the  evidence 
showing  that  the  Army  neither  expected  nor  intended  the 
carriers  to  perform  the  services  for  which  they  are  now 
seeking  allowances  and,  second,  the  evidence  showing  that 
the  carriers  could  not  have  performed  these  services  at 
their  ordinary  operating  convenience.  The  Army  took 
possession  of  the  Army  base  piers  on  June  15, 1942,  thereby 
dispossessing  the  Transport,  Trading  and  Terminal  Corpo¬ 
ration  which  had  operated  the  piers  as  the  agent  of  the 
carriers. 

On  August  17, 1942,  the  War  Department  advised  one  of 
the  carriers  as  follows,  and  I  quote : 

“The  Terminal  properties  will  be  operated  and  con¬ 
trolled  by  the  War  Department.  Use  of  the  facilities  by 
the  other  armed  forces  or  by  private  concerns  will  be  by 
the  express  permission  of  the  War  Department. 
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“It  is  intended  to  use  the  terminal  facilities  for  govern¬ 
ment  traffic  only.  However,  circumstances  may  require 
the  handling  of  commercial  freight  and  in  either  instance 
the  War  Department  or  its  agency  will  perform  all  serv¬ 
ices.’  ’ 

I  do  not  see  how  words  could  be  much  clearer  than  those 
in  showing  that  the  Army  took  the  Army  base  for  its  own 
use,  that  it  intended  to  perform  all  services  itself  there; 
that  it  neither  expected  nor  intended  to  permit  the  rail¬ 
roads  to  do  that. 

Chairman  Barnard.  Well,  of  course,  their  position  is, 
“Yes,”  because  you  could  not  do  it,  but  if  they  had  to  do  it 
that  they  were  entitled  to  be  reimbursed  for  doing  it  by 
you  because  it  was  your  obligation.  Of  course,  that  is 
their  position,  which  I  do  not  agree  with. 

Mr.  Reynolds.  Well,  I  think  Mr.  Cousins  made  it  very 
clear,  Mr.  Chairman,  that  the  carriers’  tariffs  do  not  im¬ 
pose  upon  them  any  obligation  to  perform  the  services  un¬ 
der  the  circumstances  here  present.  Now,  after  the  Army 
began  operating  the  piers  it  made  several  requests  for  an 
allowance,  and  it  was  not  until  the  first  of  May  in  1943  that 
they  asked  the  carriers  to  perform  the  service,  and  then 
the  request  for  performance  was  made  only  as  a  prerequi¬ 
site,  in  their  own  words,  to  the  filing  of  a  complaint  with 
this  Commission,  and  the  complaint  itself  when  it  was  filed 
on  April  15,  1944,  did  not  seek  specifically  to  have  this 
Commission  require  the  carriers  to  perform  the  service. 
The  relief  sought  by  the  complaint  in  addition  to  repara¬ 
tions  was  either  an  allowance  or  that  the  line-haul  rates  be 
reduced  by  4  cents  per  one  hundred  pounds. 

Commr.  Splawn.  Did  the  carriers  fail  to  perform  any 
service  here,  Mr.  Reynolds,  as  far  as  these  export  move¬ 
ments  were  concerned? 

Mr.  Reynolds.  No.  No,  sir. 

Commr.  Splawn.  This  company  that  you  say  went  out 
of  the  picture  at  the  moment,  was  its  name? 

Mr.  Reynolds.  Transport,  Trading  and  Terminal  Cor¬ 
poration. 


699 


Commr.  Splawn.  Ordinarily  the  carriers  through  that 
corporation  got  these  shipments  through;  is  that  correct? 

Mr.  Reynolds.  They  got  certain  shipments  through; 
yes,  sir. 

Commr.  Splawn.  And  the  Army  was  substituted  for 
that  corporation? 

Mr.  Reynolds.  No,  sir.  The  Army  dispossessed  that 
corporation  and  took  the  piers  for  its  own  convenience  and 
for  its  own  purposes. 

Commr.  Splawn.  Yet  it  did  substitute  itself  for  that 
corporation? 

Mr.  Reynolds.  Well,  it  dispossessed  the  corporation  and 
it  took  possession  of  the  piers. 

Commr.  Splawn.  It  did  what  that  corporation  had  been 
doing? 

Mr.  Reynolds.  No,  sir.  It  did  not.  It  did  not  do  what 
the  corporation  was  doing.  It  handled  the  traffic  differ¬ 
ently  and  as  the  necessities  of  the  situation  demanded 
and — 

Commr.  Porter.  And  it  did  not  operate  them  as  agents 
for  the  railroads  as  the  company  did  that  it  dispossessed? 

Mr.  Reynolds.  It  did  not,  sir. 

Commr.  Aitchison.  And  did  it  deal  with  the  public  itself? 

Mr.  Reynolds.  It  permitted  a  few  commercial  ship¬ 
ments  to  pass  over  the  pier,  but  General  Kilpatrick  testi¬ 
fied  that  he  had  had  some  unfortunate  experiences  with 
commercial  shipments  and  that  he  had  restricted  the  use 
of  the  pier  by  commercial  shipments,  and  I  think  during 
the  whole  period  covered  up  until  the  time  of  the  hearing 
some  700  cars  of  commercial  freight  had  moved  over  the 
pier,  but  those  cars  contained  freight  that  would  not  be 
entitled  to  wharfage  and  handling. 

Commr.  Splawn.  Well,  as  a  matter  of  fact,  this  spotting 
of  the  cars  by  the  roads  was  just  the  same,  wasn’t  it?  It 
was  in  the  terminals  and  in  the  yards? 

Mr.  Reynolds.  No,  sir;  it  was  entirely  different  Mr. 
MacGuineas  is  mistaken  in  his  statement  that  the  belt  line 
placed  the  cars  on  the  piers.  The  superintendent  of  the 
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belt  line  testified  to  the  contrary,  at  page  201  of  the  tran¬ 
script. 

Commr.  Splawn.  Well,  as  I  understood  Mr.  Cousins,  the 
superintendent  sometimes  had — or  was  it  someone  else — 
sometimes  he  had  one  of  you  do  the  spotting  instead  of  the 
belt  line. 

Mr.  Reynolds.  Well,  I  am  going  to  cover  that  in  a  mo¬ 
ment.  I  am  going  to  talk  about  the  operation  of  the  pier 
and  after  the  Army  took  over. 

Commr.  Splawn.  Well,  I  just  want  to  get  it  clear  to  see 
if  I  understand  it.  If  I  fell  into  an  error,  I  want  to  correct  it. 

Mr.  Reynolds.  Well,  I  will  cover  that  right  now.  The 
way  the  cars  were  handled  was  this : 

The  belt  line  has  an  assembly  yard  over  in  Brechter, 
which  is  across  the  river  from  the  other  base  piers.  It 
moved  those  cars  from  Brechter  to  the  Army  base  piers  at 
the  orders  of  the  Army.  It  placed  the  cars  in  a  storage 
yard  at  the  Army  base  on  storage  tracks  designated  by  the 
Army. 

Now,  after  those  cars  were  placed  on  those  tracks,  they 
were  moved  to  the  piers  or  to  the  points  in  the  base  at  the 
control  and  direction  of  the  Army,  with  Army  locomotives 
and  Army  crews,  except  as  Mr.  Cousins  stated,  the  belt 
line  furnished  one  engine  and  two  crews,  but  the  one  en¬ 
gine  and  two  crews  of  the  belt  line  were  under  Army  direc¬ 
tion  and  control. 

Commr.  Splawn.  They  were  under  the  direction  and  con¬ 
trol  of  that  Army,  which  had  been  its  engine  in  peacetime? 

Mr.  Reynolds.  Welly  the  belt  line  owned  the  engine,  but 
the  crew  of  the  one  belt  line  engine  was  under  the  control 
and  direction  of  the  Army  in  moving  the  cars  from  the 
storage  yards  and  to  the  piers  and  to  other  points  in  the 
Army  base.  »• 

Commr.  Splawn.  Well,  the  storage  yards  were  by  reason 
of  additional  traffic,  and  there  was  no  objection  on  the  part 
of  you  or  other  lines  to  the  use  of  the  storage  yards  and  to 
the  way  they  were  used ;  was  there? 

Mr.  Reynolds.  Well,  they  were  the  Army’s  storage  yards  • 
within  the  Army  base.  We  had  nothing  to  do  with  them  ex- 
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cept  we  put  the  cars  in  those  yards  on  the  tracks  designated 
by  the  Army. 

Commr.  Splawn.  Instead  of  on  the  belt  line  switches  as 
you  had  done  in  peace  time? 

Mr.  Reynolds.  Well,  in  peace  time  we  had  an  agent  who 
operated  it. 

Commr.  Sflawn.  And  this  war  time  Army  substituted 
itself  for  that  agent  and  did  what  the  agent  had  been  doing? 

Mr.  Reynolds.  No,  sir;  I  do  not  agree  with  that  at  all 
The  Army  dispossessed  our  agent,  if  you  want  to  use  that 
term.  He  kicked  him  out,  in  other  words,  and  the  Army 
operated  in  a  different  manner. 

Commr.  Splawn.  Well,  I  will  not  interrupt  you  further. 
I  think  it  is  obvious  as  to  what  I  have  in  mind,  and  you  can 
clear  that  up. 

Mr.  Reynolds.  Well,  if  I  have  not  cleared  it  up,  I  would 
like  very  much  to  do  so. 

Commr.  Splawn.  I  will  read  your  brief  again. 

Mr.  Reynolds.  Thank  you. 

Now,  under  well  established  principles,  the  freight  was 
delivered  to  the  Army  when  the  cars  were  placed  on  the 
interchange  track,  and  this  being  true  the  carriers  were 
under  no  duty  to  go  on  the  piers  and  unload  the  cars  when 
the  Army  placed  them  there,  and  neither  were  they  obli¬ 
gated  to  make  the  Army  an  allowance  for  wharfage. 

Moreover,  complainants  *  own  evidence  shows  that  the 
carriers  should  not  have  placed  the  cars  on  the  piers  or 
loaded  and  unloaded  them  at  their  convenience. 

I  want  to  deal  now  with  that  evidence,  because  I  think 
it  quite  important  and  quite  convincing  that  the  railroads 
could  not  have  performed  the  service  at  their  convenience. 
Complainants’  evidence  establishes  the  following  facts: 

“First:  The  Army  base  could  not  have  been  operated 
under  civilian  direction.  General  Kilpatrick,  the  Command¬ 
ing  General  there,  testified: 

“  ‘Q.  In  your  opinion,  why  did  the  Army  think  it  neces¬ 
sary  to  take  over  this  pier  instead  of  making  use  of  the  pier 
under  the  prior  public  operator?’ 
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“  ‘A.  That  would  not  have  been  feasible  at  all,  because 
the  Army  has  to  control  the  overall  operation,  the  bringing 
of  the  cars  in,  the  allocation  of  ships,  and  so  forth.  It  has 
to  be  an  Army  operation.  It  cannot  work  under  civilian 
direction,  I  do  not  think.’ 

“Second:  The  loading  and  unloading  of  the  cars  on  the 
piers  had  to  fit  in  with  the  operation  of  the  base  as  a 
whole.” 

Asked  “What  is  the  difference  between  the  operation 
of  the  piers  now  from  what  it  was  prior  to  1942,”  General 
Kilpatrick  replied: 

“A.  The  government  controls  the  priorities  of  loading 
and  the  type  of  loading,  it  controls  the  stevedores  in  how 
they  work  and  when  they  work,  when  they  work  overtime, 
and  when  they  work  straight  time.  The  car  unloading  has 
to  fit  in  with  the  overall  picture. 

“A  civilian  organization  should  not  handle  the  freight 
from  the  depot  into  the  ship.  That  is  supervision  that  the 
Army  has  to  furnish  and  a  coordination  that  the  Army 
has  to  furnish.” 

“Third:  The  urgency  of  movement  was  paramount,  con¬ 
voy  dates  had  to  be  met,  and  the  supply  of  civilian  labor 
was  inadequate.” 

General  Kilpatrick  testified: 

“There  is  not  in  this  vicinity  sufficient  civilian  labor,  in 
my  judgment,  to  do  that  job.  It  must  be  supplemented  by 
Army  labor,  I  mean  to  meet  the  peaks  and  the  emergencies 
with  which  we  are  faced.  We  have  a  convoy  deadline  to 
meet  and  we  have  to  work  day  and  night. 

“In  other  words,”  he  said,  “The  urgency  of  the  move¬ 
ment  is  paramount  regardless  of  who  does  the  work, 
whether  it  is  soldiers  or  civilians  or  what.  We  have  to  keep 
our  freight  moving.  We  have  to  load  our  ships,  and  we 
have  to  meet  our  convoy  dates.” 

“Fourth:  The  Army  had  difficulties  which  commercial  in¬ 
terests  do  not  have.” 

The  General  testified: 

“With  the  big  flow  of  freight  coming  in  and  with  the  un¬ 
certainty  as  to  specific  delivery  dates,  we  have  a  difficulty 
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which  commercial  interests  don’t  have.  We  have  to  load 
bottom  cargo  first,  then  filler  cargo,  then  on  top  of  that 
blow-np  cargo.” 

“As  freight  comes  into  the  piers,  we  are  sometimes  in 
need  of  bottom  cargo  and  have  to  hustle  those  cars  in  right 
down  to  the  piers  and  work  them,  whereas  other  cargo 
for  that  same  ship  or  for  the  same  cargo  which  is  loaded 
later  in  the  loading  cycle  may  be  in  the  port  for  several 
days.” 

It  is  obvious,  I  think,  that  the  manner  of  loading  the 
ships  has  a  direct  effect  upon  the  unloading  of  the  freight 
from  the  cars  to  the  pier  floor,  the  service  for  which  the 
Army  seeks  an  allowance. 

The  fifth  point  to  which  I  want  to  direct  your  attention  is 
that  the  Army  unloaded  the  freight  from  the  cars  in  its  own 
peculiar  way  and  to  suit  its  own  convenience.  Sometimes 
freight  was  unloaded  direct  from  the  cars  to  the  ships  with¬ 
out  touching  the  piers. 

On  this  point,  General  Kilpatrick  stated : 

“At  times  the  freight  comes  right  out  of  the  car  and 
into  the  ship  without  ever  touching  the  pier  except  to  be 
carried  across  it  in  motion.” 

Sometimes  freight  was  unloaded  on  the  pier  then  re¬ 
loaded  into  cars  and  taken  back  to  the  depot  or  placed  on 
another  pier. 

The  General  testified : 

“After  we  have  brought  freight  into  load  on  a  ship,  over¬ 
seas  will  tell  us  they  do  not  want  flour  or  they  do  not  want 
oil  or  gasoline,  but  want  something  else  put  in  the  space 
in  the  ship  that  we  had  intended  to  put  this  particular  type 
of  freight  in;  then  it  might  remain  on  the  pier  for  some 
days  until  another  convoy  or  until  we  had  space  to  get  rid 
of  it,  or  ship  it  back  to  the  depot;  and  also  certain  small 
quantities  of  freight  might  stay  on  the  pier  some  days  when 
they  are  shut  out.” 

Sometimes  ships  are  in  process  of  loading  and  moved 
from  the  pier  out  into  the  stream  to  make  room  for  other 
ships. 
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Emphasizing  the  necessity  for  Army  control  and  super¬ 
vision  of  the  base,  General  Kilpatrick  states  that  this  con¬ 
trol  mnst  include,  and  I  quote : 

“Everything,  ships,  cargo,  and  everything.  Bear  in 
mind  we  have  embarkations  and  debarkations.  We  handle 
prisoners  of  war  over  these  same  piers  at  the  same  time. 
We  even  have  to  move  a  ship  out  into  the  stream  that  is 
loading  cargo  in  order  to  load  troops  or  to  take  off  pris¬ 
oners  of  war  or  rotational  troops.” 

Now,  obviously  the  things  I  have  mentioned  in  general 
affect  the  loading  the  unloading  of  the  cars,  particularly 
since  the  General  himself  testified  that  freight  is  handled 
directly  from  the  car  into  the  ship,  and  manifestly  too,  the 
railroads  could  not  have  performed  that  service  at  their 
ordinary  operating  convenience  or  in  any  other  manner. 

The  sixth  point  to  which  I  want  to  direct  your  attention 
is  this : 

It  was  not  practical  for  the  individual  railroads  to  load 
and  unload  cars  of  freight  on  the  Army  base  piers. 

Asked,  “Do  you  think  it  will  be  practicable  for  the 
various  individual  railroads  to  undertake  to  handle  their 
own  freight  separately,”  General  Kilpatrick  stated: 

“But  that  would  be  an  almost  impossible  operating  con¬ 
dition.” 

“Q.  You  have  to  have  the  whole  operation  under  one 
supervision  and  control,  do  you  not?” 

“A.  That  is  desirable.” 

Now,  finally,  General  Kilpatrick  testified  that  cars  could 
not  be  handled  by  the  railroads  at  their  own  convenience. 
His  testimony  was  as  follows: 

“Q.  Would  it  be  a  satisfactory  operation  of  the  railroad 
personnel  should  unload  these  cars  at  their  convenience 
and  in  the  way  they,  from  an  operating  standpoint,  wanted 
to  do  it? 

“A.  No.  They  would  have  to  unload  them  in  such  a  way 
that  we  could  keep  our  ships  moving. 

“Q.  In  other  words,  the  unloading  would  have  to  be 
done  according  to  your  schedule  to  meet  your  need? 

“A.  Yes. 
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“Q.  And  it  could  not  be  done  at  the  railroad’s  conveni¬ 
ence? 

“A.  No.” 

Commr.  Alldredge.  Mr.  Reynolds,  do  you  think — well,  I 
assume  you  do  and  I  would  like  to  know  why — do  you 
think  that  the  principles  that  are  announced  in  these  Ter¬ 
minal  charges  cases  to  which  you  refer  would  apply  in  a 
situation  involving  a  transfer  of  freight  from  rail  to  ship- 
side?  • 

Mr.  Reynolds.  Well,  Mr.  Commissioner,  I  cannot  see  any 
difference  in  principle  between  transferring  freight  from 
an  Army  base  to  shipside  and  placing  freight  within  an 
industry. 

Commr.  Alldredge.  Well,  you  spoke  of  the  railroads  be¬ 
ing  able  to  do  that  work  at  their  ordinary  convenience. 

Mr.  Reynolds.  Ordinary  operating  convenience.  Those 
are  the  Commission’s  words. 

Commr.  Alldredge.  Now,  in  the  case  of  transfer  from 
rail  to  ship  it  has  got  to  be  an  adjustment  of  the  conveni¬ 
ences  of  the  ship  and  the  rail;  isn’t  it? 

Mr.  Reynolds.  Well,  on  that — 

Commr.  Alldredge.  You  can  not  transfer  unless  the 
ship  was  there,  and  if  for  any  reason  the  ship  was  delayed 
you  would  be  delayed? 

Mr.  Reynolds.  That  is  right 

Commr.  Alldredge.  And  if  for  any  reason  the  ship  had 
to  shift  from  one  pier  to  another  that  would  upset  your 
adjustment;  wouldn’t  it? 

Mr.  Reynolds.  Well,  it  might,  but  still  the  railroads 
would  be  in  control  of  the  situation.  They  could  handle 
the  freight  at  their  convenience. 

Commr.  Alldredge.  Well,  they  would  have  to  consider 
the  convenience  of  the  ship;  wouldn’t  they?  The  ship 
operator? 

Mr.  Reynolds.  Well,  certainly  not  to — 

Commr.  Aitchison.  Would  you  have  to  do  more  than 
put  it  within  the  reach  of  their  tackle,  whether  they  have 
a  tackle  or  not 
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Mr.  Reynolds.  That  is  all  we  have  to  do,  is  put  it  in 
reach  of  the  ship’s  tackle.  If  I  may  say  just  one  word,  and 
I  will  close,  the  Army  here,  according  to  their  own  counsel, 
are  claiming  allowances  of  the  shipper.  Now,  we  think 
that  the  Interstate  Commerce  Act  and  equity  both  require 
that  all  shippers  be  treated  alike,  the  government  included. 

Commr.  Alldredge.  That  is  something  else.  I  was  not 
asking  you  about  that. 

Mr.  Reynolds.  I  did  not  mean  to  be  answering  your 
question.  I  was  just  concluding  your  argument.  I  thought 
I  had  answered  it.  At  least,  Commissioner  Aitchison  an¬ 
swered  it  for  me  when  he  said  that  all  the  railroads  are  re¬ 
quired  to  do  ordinarily  is  to  place  freight  within  reach  of 
ship’s  tackle. 

Commr.  Alldredge.  Well,  yes,  ship’s  tackle.  If  it  is  not 
working? 

Mr.  Reynolds.  Well,  that  is  not  our  funeral. 

Commr.  Alldredge.  It  might  get  to  the  end  of  the  pile 
and  have  to  wait  a  while;  mightn’t  it? 

Mr.  Reynolds.  Well,  I  think  we  could  penalize  the  ship 
for  that. 

Well,  the  point  I  am  making  is  this,  and  the  point  I  want 
to  leave  with  you  is  this: 

That  the  government  is  here  claiming  as  a  shipper,  ac¬ 
cording  to  its  own  counsel,  and  it  should  be  treated  as  an 
ordinary  shipper,  and  it  seems  to  me  too  clear  for  any  ques¬ 
tion  that  if  it  were  the  ordinary  you  would  deny  its  claim 
for  allowances,  and  I  think  you  should  do  so  here. 

Thank  you. 

Commr.  Splawn.  Before  you  sit  down,  Mr.  Reynolds, 
may  I  ask  about  the  operation  of  that  belt  line?  Did  they 
send  that  engine  back  into  your  yards  to  get  the  cars 
or  did  they  have  yards  of  their  own  to  which  you  delivered 
the  cars  before  they  touched  them? 

Mr.  Reynolds.  The  belt  line  had  a  yard  of  its  own  in 
Brechter,  Virginia,  a  suburb  of  Norfolk,  several  miles  from 
the  base  and  over  on  the  other  side  of  the  river.  That  was 
the  belt  line’s  classification  yard.  Well,  now,  they  moved 
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cars  through  that  yard  on  orders  of  the  Army  to  a  storage 
yard  just  inside  of  the  base,  and  that  yard  inside  of  the 
base,  the  storage  yard,  was  on  base  property  and  under 
control  of  the  Army  since  the  Army  controlled  the  entire 
base. 

Well,  now  after  the  cars  got  to  the  storage  yard,  they 
were  placed  on  tracks  designated  by  the  Army,  and  then 
when  the  Army  wanted  those  cars  on  piers  or  on  different 
parts  of  the  yard,  it  would  use  engines  that  operate  inside 
of  the  base  exclusively  to  move  those  cars  from  the  storage 
yards  either  to  the  piers  or  to  places  in  the  yards  where 
they  wanted  them. 

Now,  the  belt  line  contributed  one  angle.  The  Army  had 
three  or  four,  but  the  belt  line  had  one.  It  furnished  two 
crews.  It  contributed  that  to  the  Army.  The  Army  con¬ 
trolled  the  crews  in  how  they  worked  and  where  they 
worked  anyway,  and  they  worked  under  the  direction  of 
the  Army. 

Commr.  Splawn.  Now,  that  yard  to  which  you  delivered 
cars,  the  belt  line  then  came  to  that  yard  and  got  the  cars, 
isn’t  that  right? 

Mr.  Reynolds.  I  am  sort  of  confused  about  which  yard 
you  have  in  mind,  Mr.  Commissioner. 

Commr.  Splawn.  The  one  you  spoke  of  first  as  being  the 
yard  of  the  belt  line  to  which  you  delivered  your  cars. 

Mr.  Reynolds.  Yes,  sir.  The  belt  line  moves  the  cars 
from  its  classification  yard  with  its  own  power  and  its  own 
crew  to  the  Army  base  and  places  them  on  the  storage  yards 
in  the  base  on  the  tracks  specified  by  the  Army. 

Commr.  Splawn.  That  is  where  you  delivered  your  cars, 
was  to  the  belt  line’s  own  yard,  that  is,  your  lines,  the  lines 
of  different  roads? 

Mr.  Reynolds.  A  line  haul  carrier  delivered  its  freight 
to  the  belt,  either  to  its  classification  yard  or  at  some  point 
beyond  its  classification  yard.  The  belt  line  moved  the  cars 
from  its  classification  yard  to  the  storage  yard  within  the 
base. 

Thank  you. 
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Comr.  Alldredge.  Mr.  Reynolds,  did  yon  quote  from 
the  Commission’s  holdings  in  the  Terminal  Charges  Cases 
with  approval? 

Mr.  Reynolds.  Yes,  I  did.  I  do  not  know  whether  that 
makes  much  difference,  but  I  did. 

Chairman  Barnard.  Mr.  Winn. 

Argument  of  Arthur  L.  Winn,  Jr. 

Mr.  Winn.  May  it  please  the  Commission,  I  appear  for 
the  North  Atlantic  Ports,  which  were  interveners  in  this 
proceeding  and  offered  evidence.  These  North  Atlantic 
Ports  were  represented  by  the  following  associations  and 
agencies:  Baltimore  Association  of  Commerce,  the  Cham¬ 
ber  of  Commerce  and  Board  of  Trade  of  Philadelphia, 
Norfolk  Ports  Traffic  Commission,  the  Port  of  New  York 
Authority;  the  Richmond  Chamber  of  Commerce,  and  the 
State  Port  Authority  of  Virginia. 

The  report  of  Division  2  described  the  position  of  the 
North  Atlantic  Ports  as  neutral.  That  is  correct  These 
ports  intervened  and  participated  in  this  proceeding  not 
because  they  wished  to  see  the  case  decided  in  favor  of  the 
complainant  or  in  favor  of  the  defendants.  They  are  both 
powerful  and  good  friends.  These  ports  have  taken  part 
in  the  case  in  order  to  safeguard  the  important  port  differ¬ 
ential  freight  adjustment  from  disruption  and  to  have  the 
shipside  rates  continue  to  be  published  as  one-factor  rates 
as  they  have  been  for  50  years. 

The  issues  presented  by  the  complaint  involved  the  possi¬ 
bility  of  a  finding  and  an  order  under  which  shipside  rates 
to  and  from  Norfolk  might  be  required  to  be  published  as 
line-haul  rates  and  separately  as  terminal  charges. 

Now,  these  ports,  the  North  Atlantic  ports,  are  united 
on  a  common  front  in  their  view  that  any  such  finding  or 
order  would  threaten  disruption  of  the  long-standing  and 
very  important  port  differential  adjustment  These  ports 
unanimously  opposed  any  such  solution  of  the  issues  pre¬ 
sented  by  this  complaint  They  filed  a  joint  brief  and  oppo¬ 
sition  to  the  proposal,  and  they  presented  a  joint  oral 
argument  before  Division  2  against  any  separation  of 
line-haul  and  terminal  factors. 
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This  separation  between  the  line-haul  and  terminal 
charges  I  wish  to  put  in  a  proper  light. 

It  should  be  said  that  the  government  does  not  press  or 
emphasize  that  issue.  The  issue  is  included  in  the  com¬ 
plaint  along  with  other  prayers,  apparently  on  the  theory 
that  it  originally  somehow  strengthened  the  complaint 
Actually  the  government  introduced  new  evidence  directed 
to  this  issue,  and  then  the  oral  argument  before  Division  2 
did  not  even  mention  it 

Now,  this  morning  Mr.  MacGuineas  did  mention  it  in  a 
way  that  gratifies  us.  He  mentioned  it  as  saying  that  the 
government,  because  of  the  Commission’s  decision,  the 
decision  in  the  wharfage  case,  157  ICC,  that  they  appreci¬ 
ate  the  gravity  and  the  seriousness  of  any  separation  in  this 
highly  competitive  North  Atlantic  adjustment. 

Now,  any  possibility  of  an  order  of  this  Commission  re¬ 
quiring  the  separation  of  terminal  and  line-haul  charges 
at  one  of  the  competitive  North  Atlantic  Ports  is  of  grave 
concern  to  each  port  and  all  of  them,  and  they  introduced 
in  this  case  affirmative  evidence  showing  the  undesirability 
and  harm  of  any  such  action.  I  should  add  that  this  evi¬ 
dence  against  separation  is  the  only  evidence  in  the  case 
on  that  question. 

The  central  issue  in  this  proceeding  is  whether  the  de¬ 
fendant  railroads  have  been  discharged  from  their  respon¬ 
sibility  to  make  delivery  at  shipside  at  the  Army  bases  at 
Norfolk.  The  government  states  that  the  railroads  have 
such  an  obligation.  Defendants  say  in  substance  that  if 
they  have  such  an  obligation  they  have  been  discharged  by 
the  government’s  action  in  taking  over  control  and  opera¬ 
tion  of  the  piers. 

The  North  Atlantic  Ports  are  not  concerned  with  that 
issue.  We  do  not  think  your  consideration  should  be  be¬ 
yond  that  issue.  If  you  find  that  the  defendant  railroads 
have  been  discharged  from  their  obligation  to  make  ship- 
side  delivery,  that  disposes  of  the  complaint  and  it  should 
be  dismissed. 

On  the  other  hand,  if  you  find  that  the  railroads  have 
not  been  discharged,  we  feel  that  you  should  limit  your 
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findings  and  conclusions  to  the  duty  of  the  railroads  to 
perform  the  work,  either  performing  the  work  or  paying 
an  allowance  in  lieu  thereof,  leaving  to  the  railroads,  as 
you  must  under  the  law  as  I  understand  it,  the  election  to 
substitute  an  allowance  for  doing  the  work. 

Now,  if  this  view  of  the  law  is  correct  it  would  seem 
that  the  Commission  should  never  reach  the  issue  of  re¬ 
quiring  a  separate  statement  of  terminal  and  line-haul 
charges.  If  the  Commission  must  leave  to  the  carriers  the 
decision  whether  to  perform  the  work  themselves  or  pay 
an  allowance  themselves  in  lieu  thereof,  any  further  alter¬ 
native  to  the  paying  of  an  allowance  should,  we  believe, 
be  left  to  them,  and  any  requirement  to  separate  the 
changes  into  line-haul  factors  and  terminal  factors  is  a 
further  alternative  to  the  payment  of  an  allowance  or  the 
performing  of  the  work,  all  within  the  discretion  of  the 
carrier. 

The  highly  competitive  character  of  the  readjustment 
through  the  several  North  Atlantic  Ports  is  well  known. 
The  port  differential  adjustment  is  based  on  one-factor 
rates  which  include  both  terminal  and  line-haul  services 
and  apply  to  terminal  and  shipside.  The  present  port  dif¬ 
ferential  adjustment  has  resulted  from  decades  of  port 
and  rail  competition  for  more  water-borne  commerce,  and 
it  certainly  should  not  be  disturbed.  It  certainly  should 
not  be  disturbed  except  upon  the  most  careful  considera¬ 
tion  and  based  on  an  extensive  record  examining  at  length 
the  results  which  would  flow  from  any  such  change. 

As  I  have  said,  the  government  offered  no  evidence  on 
such  issue,  and  the  only  evidence  of  the  record  bearing  on 
this  is  the  evidence  introduced  by  the  ports  against  it. 

Mr.  Aitchison.  Now,  has  that  evidence  shown  as  has 
been  contended  here  today  that  the  practice  of  making 
delivery  applied  only  to  railroad  owned  piers  or  to  those 
owned  by  public  wharfingers? 

Mr.  Winn.  No.  It  went  beyond  that,  Mr.  Commissioner. 
It  left  that  to  the  railroads  and  the  United  States.  Our  evi¬ 
dence  as  to  separation  showed  the  line-haul  rates  between 
the  various  North  Atlantic  Ports,  showed  that  the  line-haul 


rates  were  below  the  domestic  level,  that  they  were  on  a 
comparative  level  with  Baltimore,  Baltimore  being  lower 
than  New  York.  It  showed  that  any  reduction  of  tie  line- 
haul  rates  at  Norfolk  with  any  separate  charges  would 
give  Norfolk  a  lower  line-haul  rate.  The  evidence  also 
showed  that  if  you  had  varying  terminal  charges  at  each 
of  the  North  Atlantic  ports  you  could  never  stabilize,  hold 
within  bounds,  the  competition  of  those  North  Atlantic 
ports,  and  you  would  have  the  terminal  charges  varying 
from  port  to  port  in  a  competitive  struggle,  and  our  con¬ 
clusion  was,  and  the  expert  evidence  was  that  you  could 
never  again  get  stability  in  the  North  Atlantic  ports  until 
you  reestablished  one-factor  rates. 

Commr.  Aitchison.  Now,  were  those  one-factor  rates 
applicable  to  private  piers  as  well  as  those  which  are  rail¬ 
road  owned  or  owned  by  wharfingers? 

Mr.  Winn.  The  one-factor  rates  apply  whether  you  take 
advantage  of  the  railroad’s  offer  to  perform  the  service 
or  whether  you  decline  it  and  prefer  to  do  it  some  other 
way.  You  have  the  same  export  rates  applying. 

Commr.  Aitchison.  I  should  think  this  could  be  an¬ 
swered  “yes”  or  “no.” 

Mr.  Winn.  Well,  perhaps  I  do  not  understand  it  well 
enough  to  answer  it  that  simply. 

Commr.  Aitchison.  Does  your  testimony  show  that  the 
one-factor  rates  to  these  other  ports  customarily  apply  not 
alone  to  railroad  owned  piers  or  wharves  owned  by  wharf¬ 
ingers  but  also  to  private  facilities  and  piers? 

Mr.  Winn.  The  one-factor  rates  apply  to  all  export 
traffic. 

Commr.  Aitchison.  Regardless  of  the  character  of  the 
ownership? 

Mr.  Winn.  Yes,  regardless  of  the  ownership  and  regard¬ 
less  whether  you  call  on  the  carriers  to  perform  all  of  the 
service  that  they  are  willing  to  render  or  whether  you  do 
not  ask  them  to  do  it  all. 

Commr.  Aitchison.  Well,  I  did  not  ask  you  anything 
about  that. 
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Mr.  Winn.  All  right.  I  will  try  again.  The  export  one- 
factor  rates  apply  on  all  export  traffic  which  meets  the 
requirement  of  the  tariffs. 

Commr.  Aitchison.  As  Judge  Katy  used  to  say  out  in 
Council  Bluffs,  your  answer  is  just  as  simple  as  the  law 
of  fixtures. 

Mr.  Winn.  Any  separation  of  terminal  charges  at  Nor¬ 
folk  with  corresponding  reduction  or  changes  in  the  line- 
haul  rates  would  either  give  Norfolk  an  advantage  in  line- 
haul  rates  or,  because  of  the  competition  of  other  ports, 
spread  to  the  other  North  Atlantic  Ports. 

In  either  case  the  results  would  be  to  destroy  the  separate 
port  differential  adjustment  The  separation  would  make 
it  impossible  to  maintain  a  stability  between  the  total  ship- 
side  charges  as  between  the  competitive  ports.  Each  port 
would  naturally  seek  to  gain  a  competitive  advantage  by 
reducing  its  separately  stated  terminal  charges.  Should 
any  port  thus  seek  to  obtain  a  competitive  advantage, 
other  ports  would  for  self-protection  be  required  to  enter 
the  competitive  race  by  changes  in  their  terminal  charges 
or  in  their  line-haul  rates. 

It  is  doubtful  whether  stability  could  be  restored  fol¬ 
lowing  such  a  competitive  rate  cutting  until  properly  re¬ 
lated  one-factor  rates  were  reestablished. 

The  port  of  Philadelphia,  as  well  as  the  ports  of  Balti¬ 
more  and  New  York,  would  consider  any  reduction  in 
the  present  line-haul  rates  to  Norfolk  to  be  detrimental 
to  them  and  unduly  preferential  of  Norfolk;  conversely, 
Norfolk  would  consider  the  addition  of  terminal  charges  to 
the  present  line-haul  rates  to  that  port  to  subject  Norfolk 
to  prejudice. 

Commr.  Aitchison.  Well,  I  asked  you  whether  or  not 
these  rates  would  apply  to  all  three  of  these  different  kinds 
of  facilities  and  you  answered  me  saying  they  would  apply 
wherever  export  rates  applied.  I  will  try  again.  Would 
the  export  rates  apply  when  the  delivery  was  made  at  a 
private  wharf  or  pier? 

Mr.  Winn.  Mr.  Commissioner — 
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Commr.  Aitchison.  I  am  not  talking  about  Norfolk  or 
this  case.  I  am  talking  about  the  ones  that  you  have  said 
had  been  disturbed. 

Mr.  Winn.  Well,  Mr.  Commissioner,  I  have  just  been 
saved.  I  just  glanced  at  a  rate  expert  and  he  tells  me,  yes, 
they  would  apply;  they  would  apply. 

Commr.  Alldredge.  You  mean  the  shipside  rates  would 
apply? 

Mr.  Winn.  Yes,  they  would  apply. 

Commr.  A  lt, dredge.  I  mean  shipside  export  rates.  Would 
they  apply? 

Mr.  Cousins.  There  is  not  any  such  thing,  Mr.  Commis¬ 
sioner. 

Mr.  Winn.  Mr.  Commissioner,  if  you  interpret  the  pri¬ 
vate  handling — 

Commr.  Alldredge.  I  do  not  understand  what  the  an¬ 
swer  was.  You  said,  “There  is  not  any  such  thing.”  No 
such  what? 

Mr.  Cousins.  We  do  not  publish  anything  called  ship- 
side  export  rates.  We  publish  export  rates. 

Commr.  Alldredge.  For  shipside? 

Mr.  Cousins.  No,  we  publish  export  rates,  and  if  these 
services  are  granted  they  have  got  to  be  covered  by  special 
tariffs  of  the  port  lines.  The  export  rates  themselves  do 
not  carry  any  such  service  with  them.  You  have  got  to  get 
a  port  tariff  published  only  by  the  port  lines  that  says 
what  they  will  slip  in  under  the  covered  rates.  It  is  a  free 
service  just  as  closely  as  you  can  come  to  a  free  service. 

Commr.  Alldredge.  You  mean  that  your  line-haul  tariffs 
-  do  not  publish  shipside  rates?  Is  that  what  you  mean? 

Mr.  Cousins.  We  do  not  use  the  word  “shipside”  our¬ 
selves. 

Commr.  Alldredge.  You  do  not  use  it  at  all? 

Mr.  Cousins.  We  say  we  will  deliver  within  reach  of 
ship’s  tackle  in  certain  cases,  if  you  mean  that,  yes. 

Commr.  Alldredge.  Is  that  a  shipside  rate,  to  use  a  com¬ 
mon  term? 

Mr.  Cousins.  I  think  it  is,  yes. 

_rw  'HV' 

•  ;  -t.  .-vfv 

* 

,  •  .1  .UVi, 


714 


Commr.  Alldredge.  Well,  now,  to  come  back  to  the  propo¬ 
sition,  what  I  injected  to  ask,  was  that  if  that  kind  of  a  rate 
would  apply  if  the  shipments  were  consigned  to  private 
terminals. 

Mr.  Cousins.  The  answer  to  that  is  “yes,”  if  there  is  a 
direct  interchange  so  that  the  railroad  delivers  direct  to 
the  vessel;  “no”  if  the  shipper  intervenes  and  takes  pos¬ 
session. 

Mr.  Winn.  The  trick  of  it,  Mr.  Commissioner,  is  that  if 
a  private  owner  of  goods  takes  possession  of  his  property 
the  railroad  contract  of  transportation  is  terminated  and 
you  cannot  thereafter  ask  a  railroad  to  handle  your  ship¬ 
ments  on  up  to  the  ship’s  tackle.  If  you  have  intervened  as 
a  shipper  before  that  traffic  gets  to  the  ship’s  tackle,  the 
railroads  are  through. 

Commr.  Alldredge.  Well,  I  hate  to  interfere,  but  I  think 
I  understand  what  Commr.  Aitchison  is  trying  to  find  out, 
and  I  am  interested  in  it  too.  There  is  such  a  thing  as  a 
pier  being  operated  by  a  private  owner;  isn’t  there? 

Mr.  Winn.  Yes,  sir. 

Mr.  Alldredge.  He  does  not  have  to  own  the  freight  that 
comes  over  it;  does  he? 

Mr.  Winn.  No.  There  are  possibilities. 

Commr.  Alldredge.  Well,  now,  do  those  so-called  ship- 
side  rates  apply  in  the  case  of  a  privately  owned  and  pri¬ 
vately  operated  terminal? 

Mr.  Winn.  On  freight  not  owned  by  such  terminal  oper¬ 
ated? 

Commr.  Alldredge.  Yes. 

Mr.  Winn.  I  must  defer  to  the  people  who  know  the  tar¬ 
iffs,  Mr.  Commissioner. 

Chairman  Barnard.  Your  time  is  consumed. 

Mr.  Winn.  May  I  just  call  attention,  with  your  indul¬ 
gence  to  the  decision  of  this  Commission  in  Wharfage 
Charges  at  Atlantic  and  Gulf  Ports,  157  ICC  633,  where  you 
had  under  consideration  a  separation  down  in  the  southern 
ports.  The  Commission  recognized  that  such  an  important 
question  should  not  be  decided  in  a  case  except  where  all 
of  the  ports  were  parties  and  where  all  of  the  ports  had  a 
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chance  to  adduce  evidence,  and,  after  you  had  done  that, 
brought  them  all  in,  you  decided  against  it 
Thank  you  kindly. 

Rebuttal  Argument  of  Donald  B.  MacGuineas 
Mr.  MacGuineas.  I  should  like  to  point  out  to  the  Com¬ 
mission  that  our  complaint  very  specifically  brought  to  the 
attention  of  the  carriers  and  the  Commission  our  position 
that  it  was  the  refusal  of  the  carriers  to  perform  their  obli¬ 
gation  to  handle  this  freight  moving  under  shipside  rates 
of  which  we  complained — that  they  refused  either  to  handle 
it  or  to  pay  us  an  allowance  in  lieu  of  handling  it,  and  that 
has  been  our  position  throughout  the  case.  We  are  entitled 
to  one  or  the  other.  We  have  gotten  neither.  Division  2 
has  given  us  one. 

Chairman  Barnard.  The  reason  you  did  not  get  one  was 
your  own  fault.  You  would  not  permit  the  service  to  be 
rendered,  and  you  just  got  the  other  one ;  that  is  alL 
Mr.  MacGuineas.  I  think  the  finding  of  Division  2  to  the 
contrary  on  that  issue  is  well  supported  by  the  evidence. 

I  should  like  to  refer  a  minute  to  the  actual  handling  of 
traffic  at  these  base  piers,  as  to  which  I  think  there  has  been 
a  good  deal  of  confusion.  The  fact  is — and  I  reiterate  this 
very  strongly — that  the  belt  line  handles  cars  from  its  yard 
onto  the  pier.  It  has  done  it  since  the  Army  took  over  and, 
to  the  best  of  my  belief,  it  is  doing  it  today,  and  it  did  that 
very  same  thing  for  the  20  years  prior  to  the  time  when  the 
Army  took  over.  It  is  true  that  Army  locomotives  also 
move  freight  from  the  yards,  the  storage  yards,  back  of  the 
piers  onto  the  piers,  and  that  was  pursuant  to  the  arrange¬ 
ment  about  which  I  previously  spoke. 

When  this  pier  was  operated  by  the  terminal  operators, 
the  evidence  indicated  that  the  terminal  operator  had  an 
engine  which  it  used  to  supplement  the  belt  line  engines  in 
bringing  the  cars  off  of  the  piers  so  that  the  Army  with  re¬ 
spect  to  the  bringing  of  cars  on  the  piers  has  stepped  into 
the  shoes  of  the  terminal  operator,  and  under  both  private 
operation  and  under  Army  operation  the  belt  line  has  al¬ 
ways  considered  that  its  tariff  obligation  where  they  are 
handling  shipside  rate  meant  bringing  the  car  out  to  the 
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pier  and  unloading  that  car  on  the  pier  floor.  As  I  stated 
before,  anything  else  would  be  meaningless.  You  could  not 
have  a  shipside  rate  unless  it  did  that. 

Commr.  Miller.  Well,  did  the  belt  line  ever  take  any 
cars  out  of  the  Army’s  storage  tracks  to  the  pier? 

Mr.  Mac  Guineas.  Oh,  yes. 

Commr.  Miller.  Or  did  it  take  it  direct  from  its  yards 
to  the  piers? 

Mr.  MacGuineas.  No.  As  I  understand  the  evidence,  all 
cars  went  from  the  belt  line  into  the  Army  storage  tracks 
back  of  the  piers. 

Commr.  Miller.  Always? 

Mr.  MacGuineas.  That  is  my  impression,  but  the  belt  line 
also  used  this  engine,  which  the  carriers  have  ingeniously 
described  as  a  contribution,  to  bring  those  cars  right  onto 
the  pier. 

Commr.  Miller.  I  am  not  talking  about  that  engine.  I 
am  talking  about  the  belt  line  locomotives  that  took  the 
cars  from  the  belt  line  storage  tracks  to  the  Army  tracks. 
Mr.  MacGuineas.  Well,  I  think  it  is  probably  so. 

Commr.  Miller.  Did  they  ever  then,  take  that  same  loco¬ 
motive  from  the  Army  tracks  to  the  piers? 

Mr.  MacGuineas.  Now,  whether  the  same  locomotive  was 
used,  I  am  not  perpared  to  state,  but  a  belt  line  locomo¬ 
tive,  yes,  sir. 

Commr.  Miller.  Not  the  one  they  donated,  but  any 
others  ? 

Mr.  MacGuineas.  Well,  that  is  Die  one  they  used. 

Commr.  Miller.  Well,  I  am  not  talking  about  that.  They 
gave  that  to  the  Army.  I  am  talking  about  any  of  the 
others. 

Mr.  MacGuineas.  The  point  is  they  say  they  gave  it,  and 
we  say  they  supplied  it  in  recognition  of  their  obligation 
to  place  those  cars  onto  the  piers  as  part  of  their  shipside 
obligation. 

Commr.  Miller.  I  am  not  asking  that.  Well,  you  knew 
what  the  question  was. 

Mr.  MacGuineas.  Yes. 


Commr.  Milleb.  Your  answer  was,  as  I  understand  it, 
that  the  belt  line  locomotives  other  than  the  one  they  do¬ 
nated  did  not  take  any  cars  from  the  Army  storage  to  the 
pier? 

Mr.  Mac  Guineas.  I  think  the  only  testimony  on  that  was 
that  the  man  in  the  belt  line  testified  to  his  knowledge  he 
did  not  know  at  least  of  any  instance  of  a  direct  movement 
from  the  belt  line  classification  yard  onto  the  pier.  That 
is  the  only  testimony  on  that  point.  We  produced  a  wit¬ 
ness — 

Mr.  Cousins.  He  did  not  say  anything  about  what  he 
knew.  He  said,  “No,  they  don’t,”  on  page  201. 

Chairman  Babnabd.  Don’t  interrupt  the  gentleman  in 
his  argument. 

Mr.  MacGuineas.  We  produced  a  gentleman  who  had 
been  in  the  export  shipping  business  in  the  port  of  Norfolk 
for  20  years  and  he  testified  for  the  last  20  years  that 
on  this  base  pier  in  connection  with  his  business  every 
other  week  or  so,  at  least  every  other  month — and  he  testi¬ 
fied  that  the  handling  of  those  cars  by  the  belt  line  to 
the  pier  was  exactly  the  same  under  the  period  of  Army 
operation  as  it  had  been  for  20  years  previously:  that  he 
himself  had  many  times  been  held  up  getting  onto  the 
pier  while  he  watched  a  belt  line  locomotive  bringing  those 
cars  right  onto  the  pier  track. 

Commr.  Pobteb.  Well,  but  those  orders  were  under  the 
exclusive  direction  of  the  Army;  weren’t  they?  They  were 
moved  under  the  Army’s  orders;  weren’t  they? 

Mr.  MacGuineas.  Yes.  The  yard  master  so  called  was 
an  Army  employee.  Obviously,  when  you  are  dealing  with 
a  facility  of  this  sort  whose  function  it  is  to  change  rail 
traffic  to  water  traffic,  you  must  have  coordination  in  the 
handling  of  the  traffic,  both  rail  and  water,  and  you  effect 
that  coordination  through  a  yard  master,  but  there  is  no 
indication  that  the  yard  master  under  Army  operation 
handled  anything  any  differently  than  the  man  who  had 
handled  that  under  the  private  operation  for  the  Transport, 
Trading  and  Terminal  Corporation.  Let  me  make  it  clear 
that  never  once  did  the  carriers  complain  that  there  was 


anything  inconvenient  about  the  way  they  brought  their 
cars  onto  the  pier  tracks,  so  it  seems  to  me  that  fact  alone 
disposes  of  Mr.  Reynolds’  argument  about  the  convenience. 

In  so  far  as  movement  of  the  cars  is  concerned,  the  belt 
line  did  move  the  cars  onto  the  track.  We  had  no  complaint 
as  to  that,  and  they  have  never  indicated  in  the  slightest 
that  that  was  in  any  way  inconvenient  to  them. 

Commr.  Alldredge.  Was  the  belt  line  a  defendant? 

Mr.  MacGuineas.  That  is  correct. 

Commr.  Rogers.  The  Norfolk  and  Western  has  already 
paid  this? 

Mr.  MacGuineas.  Yes. 

Commr.  Rogers.  How  much  was  it? 

Mr.  MacGuineas.  It  was  between  $850,000  and  $900,000 
that  the  Norfolk  and  Western  has  already  paid  in. 

Commr.  Splawn.  May  I  ask  you  a  question  that  was  not 
clear  in  my  own  mind  that  appeared  from  my  question  of 
Mr.  Reynolds?  These  lines,  did  they  perform  any  more 
service  by  reason  of  the  Army  taking  over  this  belt  line 
terminal  activity,  or  was  the  service  of  the  Virginian  and 
these  other  lines  just  the  same  so  far  as  pulling  their  cars 
into  Norfolk  were  concerned  as  before  the  war? 

Mr.  MacGuineas.  We  say  it  was  exactly  the  same.  You 
are  now'  considering  movement  of  car  as  distinguished  from 
unloading  a  car. 

Commr.  Splawn.  Yes. 

Mr.  MacGuineas.  As  far  as  movement  of  car  to  pier  is 
concerned,  we  say  it  is  exactly  the  same  under  Army  con¬ 
trol  as  it  was  under  Transport,  Trading  and  Terminal 
Control. 

Commr.  Porter.  I  am  just  wondering  when  the  Nor¬ 
folk  and  Western  made  that  payment  that  you  speak  of 
$850,000. 

Mr.  MacGuineas.  They  paid  that  in  January,  1945. 

Commr.  Porter.  After  all,  the  government  made  at  least 
half  of  that;  didn’t  they? 

Mr.  MacGuineas.  I  would  not  deny  that  there  was  in  the 
minds  of  the  Norfolk  and  Western  a  knowledge  of  the  ex¬ 
cess  profits  tax  law.  But  may  I  point  out  that  their  obliga- 
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tions  go  beyond  their  1945  obligations?  It  is  accruing  to¬ 
day,  so  that  was  not  their  sole  motivation. 

Commr.  Alldredge.  Have  you  read  the  decision  of  Divi¬ 
sion  3  in  the  Minnesota  Transfer  Case? 

Mr.  Mac  Guineas.  No,  I  regret  that  I  am  not  in  a  posi¬ 
tion,  your  Honor,  to  discuss  that  case  now. 

Commr.  Alldredge.  Well,  it  injects  itself  in  the  middle 
of  this  one,  the  holding  does,  holding  in  effect — I  think 
it  is  up  for  reconsideration — that  in  a  case  somewhat  like 
this  where  there  was  a  belt  line  to  perform  the  service  the 
belt  line  was  a  common  carrier,  it  was  responsible  for  all 
the  allowances,  and  so  forth,  and  not  the  line-haul  carrier. 

Mr.  Mac  Guineas.  That  brings  me  to  a  point  which  was 
not  made  clear  by  Mr.  Cousins.  He  says  that  the  trunk 
lines  do  not  publish  a  shipside  tariff.  Well,  that  is  literally 
true.  What  they  do  is  to  publish  a  line-haul  rate  to  Nor¬ 
folk,  but  they  also  provide  that  they  will  absorb  the  charges 
of  the  terminal  operator  by  reference  to  the  terminal,  that 
is  to  say,  the  belt  line  road  tariff,  so  that  in  effect  what  the 
Pennsylvania  and  the  other  carriers  say  to  a  shipper  is 
this: 

“At  these  piers  in  Norfolk,  the  terminal  operator  charges 
you  1  cent  per  hundred  pounds  for  wharfage  and  3  cents 
per  hundred  pounds  to  unload  your  export  freight  We, 
the  line-haul  carriers,  will  absorb  those  charges  of  1  and  3 
cents  in  the  line-haul  rates.” 

They  tell  the  shipper  that  he  will  get  that  service  for  the 
line-haul  rate. 

If  there  are  no  further  questions,  I  have  concluded. 

Rebuttal  Argument  of  Benjamin  J.  Brooks 

Mr.  Brooks.  In  the  argument  advanced  by  the  defend¬ 
ants,  there  are  several  points  that  I  would  like  to  hurriedly 
cover. 

Chairman  Barnard.  Yes,  you  will  have  to  do  it  hurriedly. 

Mr.  Brooks.  Remember,  Mr.  Chairman,  I  am  a  friend  of 
the  Court  in  this  matter. 

Chairman  Barnard.  Well,  we  make  no  difference  whether 
you  are  a  friend  of  the  Court. 


720 


Mr.  Brooks.  They  state  that  export  rates  contain  one- 
factor  to  cover  wharfage  and  handling,  but  they  certainly 
knew  when  they  established  those  export  rates  that  wharf¬ 
age  and  handling  would  be  performed  under  those  rates. 

Now,  they  talk  about  a  concession  to  the  Army  in  per¬ 
mitting  export  rates  to  be  applicable  through  Army  bases. 
That  was  not  a  concession.  That  was  done  because  of  a 
war  time  necessity.  They  designated  the  Army  bases  and 
Navy  bases  as  terminals  through  which  the  export  traffic 
might  move,  and  that  was  done  before  the  Army  took  over 
its  base,  the  piers  at  Norfolk,  and  when  they  did  take  over 
the  tariff  should  have  been  amended  to  make  an  allowance 
to  the  carriers. 

Now,  on  the  question  of  unreasonableness  of  rates,  the 
only  evidence  on  that  score  was  put  in  by  the  defendants, 
and  they  show  that  from  Central  Territory  the  export  rates 
to  Norfolk  are  the  same  as  the  export  rates  to  Baltimore. 
Well,  that  is  something  that  has  been  in  effect  for  lo  these 
many  years,  even  older  than  I  am,  my  gray  hair  and  all, 
and  that  is  something  that  is  voluntarily  established. 

The  Commission,  the  Supreme  Court,  and  all  have  held 
that  one  of  the  best  tests  for  reasonableness  of  rates  is 
rates  that  have  been  voluntarily  established  and  maintained 
over  a  period  of  years. 

Commr.  Aitchison.  Did  you  speak  yourself  correctly 
when  you  said  that  the  carriers  ought  to  put  a  tariff  in 
providing  for  an  allowance  to  the  carriers? 

Mr.  Brooks.  To  the  government,  I  should  have  said,  your 
Honor. 

Commr.  Mahaffie.  Mr.  Brooks,  wouldn’t  the  govern¬ 
ment  have  a  claim,  on  your  theory,  for  this  switching  serv¬ 
ice  that  is  furnished  with  these  four  engines  that  is  fur¬ 
nished  on  this  yard? 

Mr.  Brooks.  In  my  brief,  your  Honor,  I  think  that  they 
might  very  well  come  in  and  ask  for  an  allowance  for  such 
service. 

Commr.  Mahaffi.  Wouldn’t  that  allowance  have  equal 
merit  as  the  claim  of  unloading? 
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Mr.  Bbooks.  I  think  so.  I  am  not  thoroughly  con¬ 
versant  on  that,  but  that  thought  did  occur  to  me  in  my 
study  of  the  case. 

Now,  on  this  question  of  private  piers,  you  speak  of  no 
allowances  to  any  other  shipper  and  that  the  unloading  is 
only  over  designated  piers.  Now,  your  Honors,  in  these 
questions  of  private  piers,  like  the  Weyerhauser  case,  you 
very  specifically  said  that  the  railroad’s  pier  facilities  were 
adequate.  That  is  the  question  here.  The  railroads  are 
not  in  a  position  to  adequately  render  the  service  so  they 
are  not  then  entitled  to  the  wharfage  and  handling.  You 
permitted  them  to  continue  in  157  ICC,  in  the  Wharfage 
case,  you  permitted  them  to  continue  single-factor  rates 
but  with  the  understanding  that  they  have  adequate 
facilities. 

Chairman  Barnard.  This  cause  is  submitted  and  taken 
under  advisement  and  the  Commission  stands  adjourned. 

(Whereupon,  at  12 :20  p.  m.,  the  case  was  submitted  and 
the  Commission  adjourned.) 
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Before  the  Interstate  Commerce  Commission 

Docket  No.  29117 

In  the  Matter  of 
United  States  of  America 
vs. 

Aberdeen  and  Kockfish  R.  R.  Co.,  et  al. 

Reporter's  Transcript  of  Oral  Argument. 

Hearing  Room  “B” 

Interstate  Commerce  Commission  Building 

Washington,  D.  C. 

Wednesday,  November  6,  1946 

The  above-entitled  matter  came  on  for  oral  argument 
before  the  Commission  at  10:00  o’clock  a.  m. 

Present 

Commissioner  Aitchison,  (Chairman),  Lee,  Mahaffie, 

Miller,  Splawn,  Rogers,  Alldredge  and  Patterson. 

*  •  • 

Proceedings 

Commr.  Aitchison.  We  shall  now  hear  oral  argument 
in  the  matter  of  United  States  of  America  versus  the 
Aberdeen  and  Rockfish  Railroad  Company,  et  al.,  docket 
No.  29117. 

Argument  of  Donald  B.  MacGuineas. 

Mr.  MacGuineas.  May  it  please  the  Commission. 

This  case,  as  we  see  it,  essentially  involves  a  single  issue 
as  to  whether  the  railroads  which  move  traffic  through  the 
Port  of  Norfolk  over  the  so-called  Army  base  piers,  are  en¬ 
titled  to  keep,  out  of  their  line  haul  rates,  a  factor  of  4  cents 
per  hundred  pounds  as  the  terminal  charges  for  wharfage 
and  handling  on  export  and  import  traffic  moving  over 
the  Army  base  piers.  Although,  since  June  15,  1942,  when 
the  Army,  because  of  the  necessities  of  the  war,  took  pos¬ 
session  of  the  piers — 

I  say  that  although  since  that  date,  the  carriers  have  re¬ 
fused  to  perform  the  wharfage  and  the  handling  services 
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at  those  piers,  at  the  present  stage  of  the  case,  five  members 
of  the  Commission  have  decided  that  the  carriers  may  re¬ 
tain  that  money,  that  they  need  not  perform  the  service 
and  that  they  may  charge  the  full  line  haul  rate  and  that 
they  need  not  pay  the  government  any  allowance  for  its 
performance  of  that  service.  Four  members  of  the  Com¬ 
mission  held  to  the  contrary. 

I  shall  confine  my  argument  this  morning  to  a  few  of 
the  specific  propositions  which  are  stated  in  the  report 
of  the  Commission  which  seem  to  me  clearly  erroneous  and 
which  have  been  decisive  in  the  decision  of  the  Com¬ 
mission. 

The  first  point  I  should  like  to  mention  is  the  question 
of  the  placement  of  the  cars.  Mr.  Cousins  has  very  astutely 
magnified  that  into  a  major  issue  in  the  case.  As  I  see  it,  it 
is  really  not  an  issue  in  this  case  at  all. 

The  Army  has  no  complaint  about  the  service  which  the 
carrier  are  and  also  have  been  rendering  at  the  Army  base 
piers  with  respect  to  placement  of  cars  on  the  piers,  and  as 
far  as  the  government  has  heard  or  the  record  in  this  case 
discloses,  the  railroads  have  never  had  any  complaint  about 
that. 

The  fact  is  that  before  the  Army  took  over  these  piers 
when  they  were  then  operated  by  the  “Transport  Trading 
and  Terminal  Corporation  ’  a  public  terminal  operator, 
that  it  was  the  practice  of  the  carriers,  through  the  belt 
line,  which  is  the  carrier  which  serves  the  piers,  to  move 
cars  into  the  Berkley  yards  of  the  Virginia  Railway  and 
then  into  the  Army  base,  and  at  tracks  which  lie  back  of  the 
piers  themselves,  to  then  use  a  switch  engine  to  bring  those 
cars  on  to  the  actual  Army  base  piers  along  the  tracks 
which  run  through  the  center  of  each  pier. 

That  was  the  practice  before  the  Army  took  over,  and  so 
testified  to  by  the  witness  for  the  Belt  line.  That  has  been 
the  practice  since  the  Army  took  over,  contrary  to  the 
impression  which  the  Commission  seems  to  have  received. 

The  witness  for  the  Belt  line  testified  that  the  same  switch 
engine  which  the  Belt  line  now  uses  to  bring  the  cars  onto 
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the  pier  was  used  by  the  Belt  line  for  the  same  purpose 
before  the  Army  took  over  the  piers. 

Commr.  Patterson.  What  is  the  situation  now  with  re¬ 
spect  to  the  operation  of  the  pier? 

Mr.  MacGuineas.  I  have  been  informed  by  the  Army  and 
the  Maritime  Commission  that  the  present  status  of  the  pier 
is  the  following.  As  of  May  31st  of  this  year,  the  Army 
declared  these  piers  surplus.  Half  of  each  pier  has  been 
turned  back  to  the  administration  of  the  “Maritime  Com¬ 
mission”.  At  the  present  time  the  Maritime  Commission 
has  an  operating  agreement  with  a  private  terminal  oper¬ 
ator  called  the  “Hampton  Roads  Terminal  Incorporated”, 
by  which  that  operator  runs  the  piers  for  the  account  of 
the  Maritime  Commission. 

The  Maritime  Commission  has  advertised  for  the  lease 
of  the  piers  to  a  terminal  operator,  and  therefore  may  be 
said  to  be  in  process  of  putting  the  piers  back  into  precisely 
the  condition,  or  the  mode  of  operation  which  prevailed 
before  the  Army  took  them  over  in  1942. 

Commr.  Patterson.  Would  the  Maritime  Commission  at 
the  present  time  permit  the  railroads  to  place  the  cars  on 
the  piers? 

Mr.  MacGuineas.  I  am  unable  to  give  the  Commission 
specific  information  as  to  that.  I  have  not  attempted  to 
re-try  the  case  in  any  sense  to  bring  into  the  record  addi¬ 
tional  facts. 

Commr.  Patterson.  Well,  as  a  matter  of  information  I 
would  like  to  know  what  the  present  status  is. 

Mr.  MacGuineas.  I  just  am  unable  to  state  that  because 
I  have  not  been  informed  by  the  Commission. 

I  would  assume,  from  the  fact  that  the  Army  has  released 
the  piers,  that  no  substantial  amount  of  Army  traffic  is  now 
moving  over  the  piers,  so  that  the  issue  is  no  longer  one  for 
future  operation. 

Commr.  Patterson.  Then  it  is  just  a  question  of  rep¬ 
arations,  now? 

Mr.  Brooks.  Pardon  me,  Mr.  MacGuineas,  if  I  may  be 
pardoned  for  interrupting  for  just  a  half  minute,  I  find — 
Brooks  is  my  name,.  I  will  argue  a  little  later.  I  find  in 
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supplement  84  to  the  Norfolk  and  Portsmouth  Belt  Line 
Railroad  Company  Tariff,  ICC  No.  105,  effective  July  3, 
1946,  that  the  Hampton  Roads  Terminals,  Incorporated, 
has  been  substituted  in  the  tariff  for  the  Transport  Trad¬ 
ing  and  Terminal  Corporation,  so  that,  according  to  that 
tariff,  since  on  the  3d  of  July,  this  new  Corporation,  Hamp¬ 
ton  Roads  Terminal,  Incorporated,  had  been  functioning 
there  as  an  agent  of  the  railroads  to  handle  traffic  over  the 
Army  base  piers. 

Commr.  Patterson.  That  would  restore  the  status  to  what 
it  was  before  the  Army  took  over. 

Mr.  Brooks.  That  is  correct 

Mr.  MacGuineas.  That  has  been  my  assumption  but  I 
would  not  speak  of  that  as  a  fact  since  it  is  not  in  the 
record  and  I  have  no  personal  knowledge  of  it. 

If  I  may  return  a  minute  to  this  question  of  placing  the 
cars: 

As  we  see  it,  the  railroads,  with  respect  to  placing  the 
cars  on  the  pier,  have  exactly  the  same  obligations  under 
the  tariffs,  under  Army  operation,  as  they  had  under 
“Transport  Trading  and  Terminal’ ’  operation;  and  they 
have  recognized  that  by  performing  exactly  the  same  func¬ 
tion;  to  wit,  actually  placing  the  cars  with  Belt  Line  En¬ 
gines  onto  the  piers. 

Now,  the  Commission  seems  to  have  diverged  from  the 
facts,  if  I  may  put  it  that  way,  because  of  the  arrangement 
which  was  made  between  the  Commandant  of  the  Army 
base,  and  the  carriers  at  the  time  the  Commandant  took 
over. 

It  will  be  recalled  that  there  is  a  substantial  volume  of 
traffic  moving  over  these  base  piers  which  does  not  move 
under  the  so-called  ship-side  rates.  Now,  as  to  that,  of 
course,  the  Army  has  never  contended  that  the  carriers  had 
any  obligation  to  make  a  ship-side  placement. 

So  as  to  that  traffic,  the  Army  has  always  recognized  its 
obligation  to  move  that  traffic  onto  the  piers. 

Obviously,  it  was  unfeasible  and  uneconomical  to  have 
each  car  which  comes  to  the  Army  base  segregated  with 
respect  to  handling  onto  the  pier  between  the  Belt  Line  and 
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1  the  Army,  and  to  have  the  Belt  Line  handle  only  the  ship- 
side  cars  and  the  Army  handle  the  non-ship-side  cars. 
So,  as  a  practical  arrangement,  the  Belt  Line  and  the 
Commandant  said,  “We’ll  just  pool  our  resources  here, 

1  and  you  use  your  engine  and  we’ll  use  our  engine  discrimi- 
nately  and  between  us  we  will  move  everything  onto  the 
piers  as  the  occasion  arises.”  That  is  what  happened. 
That  is  the  testimony  of  the  Commandant  in  the  record  of 
the  case. 

Now  that  is  not  by  any  means  any  derogation  of  the 
obligation  of  the  carriers  to  place  onto  the  piers  that  traffic 
which  moves  under  the  ship-side  rates.  Although  the  Com¬ 
mission  characterized  that  situation  as  a  contribution  of  the 
engines  by  the  Belt  Line,  there  is  no  evidentiary  basis 
whatever  for  such  a  conclusion.  No  witness  for  the  car¬ 
riers  ever  contended  that  they  were  doing  that  as  an  elee¬ 
mosynary  institution.  They  were  doing  it  because  that 
was  their  obligation  under  the  ship-side  tariffs  and  had 
been  so  for  20  years,  and  they  merely  continued  to  do 
what  they  had  been  doing  subject  to  this  practical  arrange¬ 
ment  with  the  Army. 

Commr.  Patterson.  Is  it  true  that  the  Commandant 
would  not  permit  the  locomotive  of  the  carriers  to  proceed 
onto  the  piers. 

Mr.  MacGuineas.  Oh,  far  from  it.  The  Belt  Line  switch 
engine  did  come  onto  the  piers  and  has  always  come  onto 
the  piers  during  Army  operation. 

Commr.  Patterson.  And  delivered  these  particular  cars? 
Mr.  MacGuineas.  Certainly.  Placed  the  cars  right  on  the 
pier.  That  is  my  point. 

Commr.  Patterson.  At  ship-side? 

Mr.  MacGuineas.  Surely. 

Commr.  Patterson.  If  they  placed  the  cars,  why  did  you 
want  the  pay  for  placing  the  cars? 

Mr.  MacGuineas.  We  did  not  ask  that.  Our  complaint 
does  not  go  at  all,  as  I  endeavor  to  make  clear,  to  the  matter 
of  placement  of  the  cars.  Our  complaint  goes  to  wharfage 
charges  and  the  unloading  of  the  cars  which  are  at  the  pier, 
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to  unload  from  car  to  pier  floor  at  the  ship-side  berth,  as  the 
phrase  has  it. 

That  is  all  we  are  asking  for.  It  is  that  we  be  compensated 
for  the  performance  of  that  service  which  we  perforce  had 
to  perform  because  the  carriers  would  not  do  it  as  soon  as 
the  Army  took  over. 

I  think  your  questions  emphasize  the  irrelevance  of  this 
so-called  placement  issue.  Nevertheless  it  seems  to  be  one 
of  the  factors  which  influenced  the  Commission  in  reaching 
its  last  report  in  this  case.  The  Commission,  in  its  report, 
made  another  statement  which  apparently  it  considered  im¬ 
portant  and  that  was  this  “the  wharfage  and  handling  at  the 
defendants  ’  public  commercial  piers  or  transportation  pro¬ 
vided  by  them  for  the  shippers,  providing  a  wharf  and 
handling  the  freight  at  the  complainants’  piers  are  not 
transportation,  but  merely  facilities  provided  and  work  done 
by  a  shipper  for  himself  on  his  own  property,  at  his  own 
convenience  and  expense,  before  or  after  the  transportation 
is  performed.” 

Now  I  respectfully  submit  that  when  that  statement  is 
analyzed  with  respect  to  the  facts  of  this  case,  it  is  a  little 
short  of  astonishment. 

We  have  here  a  physical  act;  one,  bringing  the  car  from 
the  yard  back  of  the  piers  onto  the  pier.  The  second  physi¬ 
cal  act  is  unloading  that  car  onto  the  floor  of  the  pier  to 
provide  reasonable  access  to  the  ship’s  berth. 

I  say  it  must  be  that  that  act  either  is  or  is  not  transpor¬ 
tation.  Whether  it  is  or  is  not  transportation,  certainly 
cannot  depend  upon  whether,  in  a  given  situation  at  a  given 
time,  that  act  is  performed  by  the  carrier  or  by  the  shipper, 
and  yet  that  is  exactly  what  the  Commission  seems  to  have 
said,  that  because  the  shipper  did  it  here,  it  therefore  be¬ 
comes  not  transportation,  but  when  the  carrier  does  it,  it  is 
transportation.  But  the  very  question  in  the  case,  is  wheth¬ 
er  the  carrier’s  refusal  to  do  it  is  not  a  breach  of  its  obliga¬ 
tion  to  provide  the  transportation  which  it  contracted  to 
perform  by  its  tariffs. 
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Fortunately,  that  question  has  been  specifically  decided 
in  a  very  recent  opinion  by  the  Supreme  Court  which  the 
Commission  did  not  see  fit  to  refer  to  in  its  report. 

I  refer  to  the  case  of  the  Railroad  Retirement  Board  ver¬ 
sus  Duquesne  Company  in  326  US  446,  that  is  the  coverage 
under  the  Railroad  Retirement  Act,  of  a  warehouse  which 
was  on  the  line  of  the  Pennsylvania  and  performed  the 
service  of  loading  cars  from  the  Pennsylvania  track  onto 
its  warehouse  and  their  storing  freight 

The  Supreme  Court  specifically  adopted  the  definition  of 
transportation  under  the  Interstate  Commerce  Act  as  con¬ 
trolling  in  this  case,  so  there  can  be  no  question  that  this 
decision  is  a  construction  of  the  meaning  of  transportation 
under  the  Interstate  Commerce  Act. 

May  I  with  the  permission  of  the  Commission  read  briefly 
from  what  the  Supreme  Court  said  in  refutation  of  pre¬ 
cisely  the  issue  advanced  by  Duquesne  Warehouse  in  that 
case,  which  was  the  precise  issue  which  seems  to  be  stated 
in  the  Commission’s  report  in  this  case. 

The  Supreme  Court  stated  as  follows:  “We  have  noted 
the  loading  and  unloading  services  rendered  by  Duquesne. 
The  duty  of  unloading  carload  freight  ordinarily  rests  with 
the  shipper  or  consignee,  but  it  is  a  transportation  service 
within  the  meaning  of  the  Interstate  Commerce  Act.  Its 
cost  may  be  included  in  the  line  haul  tariffs  or  separately 
fixed  or  allowed  as  an  additional  charge. 

“  Duquesne ’s  answer  is  that  the  service  of  loading  and 
unloading  is  done  by  it  for  its  customers,  that  these  services 
are  rendered  before  railroad  transportation  has  begun,  or 
after  it  has  ended.” 

That  is  precisely  the  statement  made  by  the  Commission 
in  this  case. 

“That  they  are  not  and  cannot  be  a  part  of  railroad 
transportation  since  the  tariff  or  the  Pennsylvania  forbids 
it  from  performing  the  services.” 

In  this  case,  the  charges  for  loading  and  unloading  were 
required  to  be  paid  by  the  shipper. 

The  Supreme  Court  continues:  “The  question,  however, 
is  not,  whether  in  these  cases,  the  service  of  loading  and 
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unloading  is  being  rendered  by  the  Pennsylvania  and  is 
therefore  in  fact  a  part  of  its  transportation,  it  is,  when  a 
carrier’s  affiliate  is  performing  a  service  that  could  be  per¬ 
formed  by  the  carrier  and  charged  for  under  the  line  haul 
tariffs.  If  it  is  such  a  service  it  is  a  transportation  service 
within  the  meaning  of  the  present  act.” 

Then  the  Court  concludes  by  saying:  “It  is  sufficient  for 
the  disposition  of  these  cases  that  the  loading  and  unload¬ 
ing  services  performed  by  Duquesne  are  services  performed 
in  connection  with  the  transportation  of  property  by  rail¬ 
road.” 

Now,  as  I  apply  that  case  to  the  Norfolk  situation,  it  is 
this :  there  can  be  no  question  that  the  railroads  may  prop¬ 
erly  include  in  their  tariffs,  the  performance  of  wharfage 
and  handling  at  Atlantic  Coast  terminals.  They  have  done 
that  very  thing  for  more  than  fifty  years.  They  have  done 
it  specifically  over  the  Army  base  piers  at  Norfolk  ever 
since  the  end  of  the  first  world  war. 

We  do  not  have  in  this  case  at  all,  a  question  as  to 
whether,  if  the  carriers’  tariffs  had  never  provided  for 
ship-side  service,  whether  they  could  be  compelled  to  ren¬ 
der  it.  The  fact  is,  their  tariffs  did  provide  for  shipside 
delivery,  and  that  property,  therefore,  became  a  part  of 
their  transportation  obligation,  and  it  is  their  failure  to 
live  up  to  that  obligation  about  which  the  government  com¬ 
plains  in  this  case. 

Another  statement  is  made  in  the  Commission’s  report 
which  seems  to  me  surprising,  to  say  the  least,  and  that  is 
this:  “the  complainant  could  have  had  its  traffic  handled 
at  the  defendant’s  expense,  if  it  had  used  the  defendant’s 
piers  and  had  been  willing  to  accept  the  service  the  defend¬ 
ant  was  able  to  provide.” 

Now,  surely  the  Commission  did  not  mean  to  say  that 
under  the  circumstances  that  prevailed  at  the  port  of  Nor¬ 
folk,  during  the  war,  when  without  dispute  in  this  case, 
not  more  than  approximately  one-third  of  the  traffic  which 
moved  over  the  Army  base  piers  could  conceivably  have 
been  handled  over  the  two  railroad-operated  piers  at  that 
port.  Surely,,  the  Commission  did  not  mean  to  say  that 


under  those  circumstances  the  government  should  have 
routed  all  of  that  vital  wharfage  over  the  two  railroad 
piers,  knowing  full  well  that  those  piers  were  utterly  inade¬ 
quate  to  handle  that  traffic,  and  that  that  wras  the  only  right 
of  the  government  under  the  circumstances  of  this  case. 

We  must  recognize  that  the  Army  base  piers  at  Norfolk 
are  a  necessary  and  vital  facility  at  that  port  for  the  inter¬ 
change  of  rail-w’ater  traffic.  The  carriers  themselves  have 
recognized  it  for  more  than  20  years,  for  they  themselves 
have  voluntarily  used  those  base  piers  as  a  major  point 
for  interchanging  rail  and  water  traffic.  Certainly  when 
the  war  increases  the  necessary  traffic  moving  through  that 
port,  the  necessity  for  using  those  piers  increases  rather 
than  decreases,  and  certainly  the  Army  and  this  Commis¬ 
sion  I  am  confident  will  not  say  that  the  Army  should  have 
been  relegated  to  the  position  of  using  the  railroad  piers 
winch  were  hopelessly  inadequate  to  carry  the  traffic. 

With  respect  to  the  fact  that  the  tariffs  of  the  carriers 
continued  for  varying  periods  of  time — and  some  of  them 
still  continue — to  show  transport  trading  and  terminal  cor¬ 
poration  as  the  operator  of  the  Army  base  piers  at  which 
they  agree  to  absorb  the  wiiarfage  and  handling  charges, 
the  Commission  dismissed  that  fact  as  an  oversight  by  the 
carriers. 

I  do  not  think  the  record  in  this  case  supports  that  con¬ 
clusion.  The  fact  is  that  ever  since  1921  wffien  a  series  of 
different  terminal  operators  has  operated  the  facilities  at 
the  Army  fiase  piers,  the  carriers  have  never  been  con¬ 
cerned  to  see  that  their  tariff  named  at  a  particular  time 
the  particular  operator  of  that  facility. 

There  has  been  in  some  cases  a  time  lag  of  years  before 
the  carriers  changed  their  tariffs  to  showT  the  particular 
operator  who  happened  to  be  operating  the  facility. 

That  seems  to  us  to  show  that  our  interpretation  of  those 
tariffs  is  correct,  that  what  the  carriers  meant  when  they 
published  ship-side  tariffs  and  mentioned  in  varying  lan¬ 
guage,  “Transport  and  Terminal  Corporation,’ ’  they  were 
talking  about  these  piers,  and  in  effect  they  were  telling  the 
shippers,  “if  your  freight,  traveling  under  a  ship-side  rate 
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moves  over  those  piers,  we,  the  carriers  will  absorb  the 
terminal  charges  for  wharfage  and  handling.’ ’ 

The  same  thing  is  true  when  the  Army  took  over  the 
piers.  As  far  as  a  tariff  representation  is  concerned,  we 
say,  and  we  think  it  is  justified  by  the  entire  past  course 
of  conduct  of  the  carriers  at  this  port  that  those  tariffs 
continued  to  hold  out,  that  the  carriers  would  absorb  the 
handling  charges  at  that  port.  Nevertheless,  the  carriers 
flatly  repudiated  that  tariff  obligation  as  soon  as  the  Army 
took  over.  The  Army  necessarily  took  over  that  obligation 
itself,  but  having  done  so  and  having  performed  a  part  of 
the  carriers  transportation  obligation,  made  so  by  their 
own  tariffs,  the  Army,  as  a  shipper,  is  entitled  to  a  rea¬ 
sonably  fair  allowance  for  the  performance  of  that  obliga¬ 
tion  of  the  carriers.  That  is  the  basis  of  our  case. 

I  think  there  has  been  some  confusion  at  various  stages 
with  respect  to  the  position  of  the  Army  as  a  terminal 
operator.  The  Army  has  never  contended  that  as  a  ter¬ 
minal  operator  it  could  compel  the  carriers  to  hire  it  to 
perform  these  services.  It  is  as  a  shipper  that  the  Army 
is  entitled  to  the  reparations  which  it  is  claiming  in  this 
case,  because,  as  I  said,  it  has  been  compelled  to  perform 
the  obligation  which  the  carriers  have  repudiated. 

Commr.  Patterson.  The  carriers  refused  to  perform  this 
wharfage  service? 

Mr.  MacGuineas.  That  is  right. 

There  is  dispute  in  the  record  and  disagreement  among 
the  Commissioners  as  to  the  facts  in  that  connection. 

The  last  report  of  the  Commission,  the  majority  of  the 
Commission  took  the  position  that  the  carriers  could  not 
do  it,  that  the  carrier  performance  of  that  obligation  was 
out  of  the  question,  under  Army  operation  of  the  pier. 

We  contended  that  that  conclusion,  as  a  matter  of  fact, 
is  quite  unsound.  The  Commandant  testified,  and  there  was 
no  contradiction  of  this,  that  he  was  willing  to  permit  the 
carriers  to  bring  their  own  civilian  labor  force  onto  the 
piers,  and  to  perform  the  unloading  service,  subject  only 
to  requirements  of  investigating  the  personnel  against 
sabotage,  security  and  that  sort  of  thing. 
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We  say  that  on  this  record  the  conclusion  should  be  made 
that  the  Army  did  permit  the  carriers  to  do  that — would 
have  permitted  them  to  do  it,  had  the  carriers  evidenced  at 
any  stage  the  slightest  inclination  to  perform  their  tariff 
obligation.  On  the  contrary,  from  the  day  the  Army  took 
over,  the  carrier  seized  upon  that  as  an  excuse  to  get  out 
of  performing  that  tariff  obligation  and  never  made  the 
slightest  effort  to  do  so,  never  made  a  single  request  to  be 
permitted  to  perform  their  tariff  obligation  under  Army 
operation  of  the  pier. 

Commr.  Mahaffie.  Was  there  anything  in  writing  either 
way  as  to  that  obligation  at  that  time? 

Mr.  MacGuineas.  There  is,  as  plaintiff’s  exhibit  1  in  the 
case,  a  series  of  letters  which  passed  back  and  forth  be¬ 
tween  various  officials. of  the  Army  and  various  of  the  car¬ 
rier’s.  Various  of  the  carrier’s  demands  and  refusals. 

It  is  true  that  the  initial  statement  of  the  Commandant  of 
the  port  was  that  he  requested  an  allowance  but  before  this 
suit  was  filed,  that  he  specifically  requested  performance 
of  service,  and  we  have  always  taken  the  position  in  this 
case,  'that  the  carriers  have  the  option  either  to  perform 
or  give  us  an  allowance.  That  we  are  willing  and  have 
been  willing  that  they  exercise  that  option.  They,  how¬ 
ever,  have  seen  fit  to  do  neither,  neither  to  perform  nor 
give  the  allowance. 

Commr.  Mahaffie.  When  the  allowance  was  originally 
requested,  was  there  any  discussion  of  performance  by  the 
carrier  in  lieu  of  an  allowance? 

Mr.  Mac  Guineas.  Yes.  In  other  words,  the  correspond¬ 
ence  in  effect  made  a  demand  for  performance  or  allowance. 
Is  that  the  Commissioner’s  question? 

Commr.  Mahaffie.  That  is  my  question,  yes,  whether 
the  matter  of  actual  performance  was  discussed  in  those 
documents? 

Mr.  MacGuineas.  Yes.  Yes,  it  was. 

Commr.  Aitchison.  Mr.  Brooks. 
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Argument  of  Benjamin  J.  Brooks 

Mr.  Brooks.  I  think  your  honors  understand  that  at  the 
present  time  this  case  has  resolved  itself  into  one  involving 
reparation,  only. 

The  issue,  as  stated  in  a  couple  of  these  dissenting  opin¬ 
ions  in  the  last  report  are  as  follows;  Commissioner  All- 
dridge  stated,  “the  issue  in  this  proceeding  is,  after  all,  a 
simple  one  prior  to  1942,  wharfage  and  handling  between 
carriers  and  ships  at  the  particular  piers  involved  were 
provided  by  private  interests,  and  the  charges  therefore, 
totaling  4  cents  per  100  pounds,  were  absorbed  by  the  de¬ 
fendants.  This  practice,  together  with  other  circumstances 
shown  of  record,  establishes  the  fact  that  the  line-haul  rates 
of  the  defendant’s  were  made  in  contemplation  of  the  ab¬ 
sorption  by  them  of  these  terminal  charges. 

“On  June  15,  1942,  the  United  States  Army  found  it  ad¬ 
visable,  or  necessary,  on  account  of  the  exigencies  of  war,  to 
take  over  these  terminal  facilities  and  to  perform  the  serv¬ 
ices,  but  defendants  continued  to  exact  the  same  line-haul 
rates  that  applied  when  they  absorbed  the  charges  of  their 
terminal  agent.” 

Commissioner  Splawn  puts  it  this  way:  “During  the  war 
emergency  it  was  necessary  in  the  public  interest  for  the 
Army  to  take  over  those  facilities  and  to  perform  the  work 
heretofore  performed  by  the  terminal  company.  The  re¬ 
sponsibility  of  the  defendants  under  their  published  tariffs 
was  therefore  discharged  in  substantially  the  same  manner 
by  the  Army  as  heretofore  by  the  terminal  company. 

“The  issue  here  is  whether  the  Army  should  receive  the 
4  cents  for  the  facility  it  supplied  and  the  work  it  has  done 
in  place  of  the  terminal  company,  or,  whether  the  defendant 
railroads  serving  Norfolk  should  be  permitted  to  retain  it.” 

“As  things  have  worked  out,  and  under  the  majority  re¬ 
port,  the  Army  is  penalized  for  acting  in  the  public  interest, 
as  well  as,  if  you  please,  in  the  interests  of  the  defendants, 
by  making  it  pay  twice  for  the  port  services;  once  in  the 
established  ship-rates,  which  were  single  factor  ship-side 
rates,  including  wharfage  and  handling,  as  well  as  the  line 
haul  transportation.  And  again — they  paid  once  in  the 
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single  factor  ship-side  rate,  and  again  by  providing  the 
wharfage  and  handling  itself. 

Now,  it  is  only  under  unusual  circumstances  that  the  rail¬ 
roads  perform  loading  and  unloading  services  on  carload 
traffic.  They  do  it  on  live  stock  and  certain  other  instances, 
but  as  a  general  rule  the  shipper  performs  those  services. 

As  stated  at  sheet  4  of  the  report,  “It  is  not  the  legal 
duty  or  practice  of  the  carriers  to  perform  handling  serv¬ 
ices  on  carload  freight,  except  in  unusual  circumstances, 
such  as  livestock  or  freight  that  is  to  be  trans-shipped  by 
the  railroads  or  their  agents.  ” 

Now,  at  the  north  Atlantic  ports,  it  has  been  a  practice 
for  years  and  years  and  years  of  publishing  these  single 
factor,  ship-side  rates,  and  observing  on  water  borne  traffic, 
the  certain  fixed  port  differentials.  Taking  New  York  as 
a  basis,  Philadelphia  is  2  cents  under  New  York,  and  Balti¬ 
more,  Norfolk,  Newport  News,  3  cents  under  New  York.  In 
other  words,  to  maintain  those  fixed  port  differentials  and 
for  the  benefit  of  the  shipping  public  and  foreign  buyers 
or  sellers,  the  practice  grew  up  and  has  been  main¬ 
tained  for  years  and  years,  of  publishing  the  single  factor 
ship-side  rates  under  which  the  railroads  hold  themselves 
out  to  perform  and  to  furnishing  the  wharfage  facilities 
and  to  perform  the  loading  and  unloading  services. 

There  was  a  case  back  in  157,  IOC,  20  years  or  so  ago. 
157,  ICC  663,  decided  September  30, 1929,  in  which  proceed¬ 
ings,  the  question  of  separation  of  the  terminal  charges 
from  the  line-haul  rates  was  up  for  consideration.  Certain 
interests  wanted  to  have  the  terminal  charges  published 
separately  at  Norfolk,  Philadelphia,  Baltimore,  and  the 
other  ports. 

The  Commission,  in  its  consideration  of  this  case,  made 
mention  of  the  fact  that  I  have  just  stated  about  these  single 
factor  ship-side  rates,  and  that  the  rates  to  and  from  Nor¬ 
folk,  or  Newport  News  on  the  “C&O”  maintained  by  the 
“N&W&TO&O”  include  wharfage  and  handling  between 
wharfage  and  ship-side  rate.  The  rates  to  and  from  Nor¬ 
folk  maintained  by  other  southern  carriers  do  not  as  a 
rule  include  the  port  services  to  and  from  ship-side.” 
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So  that  from  southern  point,  as  a  general  rule,  the  wharf¬ 
age  and  handling  charges  are  published  separately,  so  that 
the  shipper  would  pay  the  line-haul  rate  to  the  carriers, 
and  then  if  he  used  the  services  of  the  carriers  for  the  wharf¬ 
age  and  handling,  he  would  pay  for  that.  If  he  provided  his 
own  services,  he  did  not  pay  it.  But  because  of  this  situa¬ 
tion,  at  the  north  Atlantic  ports,  the  railroads  held  them¬ 
selves  out  to  furnish  that  service. 

The  Commission,  at  page  685  of  its  report  stated  “wheth¬ 
er  a  rail  carrier  may  be  required  to  turn  traffic  over  to  a 
municipal  or  private  competing  facility  at  a  port  and  absorb 
the  port  charges  of  the  facility  to  which  the  traffic  is  de¬ 
livered  when  the  railroad  itself  has  provided  facility  to 
accommodate  traffic,  is  the  question  here  presented.  The 
carrier  has  the  right  to  perform  to  itself,  any  transporta¬ 
tion  service  which  the  carrier  may  lawfully  be  required 
to  perform.” 

And  going  on,  “the  railroads  may  make  such  rules,  and 
so  forth,  so  as  to  retain  the  traffic  to  their  own  facilities, 
and  prevent  their  competitors  from  taking  their  business 
away  from  them. 

The  rail  carriers  at  the  north  Atlantic  ports  select  the 
rail-water  facilities  that  are  to  be  used  in  connection  with 
ship-side  rates — this  is  quoting  from  the  Commission’s 
report  at  686  “and  should  a  shipper  insist  upon  the  use  of 
facilities  other  than  those  selected  by  those  carriers,  he 
would  be  required  to  pay  once  for  the  port  services  in  the 
established  ship-side  rates,  and  again  for  the  services  per¬ 
formed  by  the  municipal  or  private  facility.” 

Here,  there  is  absolutely  no  question  of  requiring  the  rail 
carriers  to  turn  the  traffic  over  to  a  municipal  or  private 
competing  facility  and  absorb  the  port  charges  of  the  facil¬ 
ity,  because  here  the  railroads  have  selected  the  rail-water 
facilities  to  be  used  in  connection  with  the  ship-side  rates. 

And  with  respect  to  the  Army  base  piers,  they  made  this 
selection  when  they  published,  because  of  wartime  condi¬ 
tions,  and  that  is  important,  wartime  conditions,  the  rail¬ 
roads  published  a  tariff  provision  which  provide  for  the 
application  of  export  rates  on  shipments  consigned  to  the 
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U.  S.  Government  and  handled  through  Army  and  Navy 
bases  for  export  to  foreign  countries. 

At  Norfolk  this  had  the  effect  of  adding  the  Army  base 
piers,  on  January  15, 1942,  to  the  list  of  railroad  and  public 
commercial  piers  over  which  the  railroads  had  previously 
restricted  the  inclusion  of  wharfage  and  handling  charges 
in  their  transportation  rates. 

The  carriers,  when  the  Army  took  over  its  piers  at  Nor¬ 
folk,  should  at  that  time,  on  their  own  initiative,  have  pub¬ 
lished  the  necessary  tariff  provisions  or  issued  a  section  22 
quotation  to  take  care  of  the  situation  and  either  make  a 
deduction  from  their  single  factor  shipside  rate,  or  to  make 
the  government  an  allowance  of  the  4  cents — 

Commr.  Aitchison.  Did  you  say  the  Army  should  have 
done  that? 

Mr.  Brooks.  The  railroads  should  have  done  that  on  their 
own  initiative. 

Now,  the  Army  base  piers  are  in  no  sense  of  the  word, 
private  piers.  They  are  piers  that  have  been  used  ever 
since  their  construction,  finished  just  after  the  first  world 
war.  They  have  been  used  by  the  railroads  or  by  the  agents 
of  the  railroads  as  probably  the  principal  facilities  over 
which  water-borne  traffic  was  handled  at  Norfolk.  Now  they 
have  gone  back  and  are  again  being  used  by  the  railroads 
and  their  agents  to  handle  water-borne  traffic. 

Section  68  of  the  Act,  it  seems  to  me,  plays  a  prominent 
part  in  this  case.  The  railroads  have  payed  particular  stress 
on  ex  parte  104,  The  Terminal-Switching  Allowance  cases. 

Those  cases  involved  switching  or  spotting  service  at  in¬ 
dustries,  and  the  question  as  to  when  the  service  under  the 
line-haul  rate  was  completed  was  involved  there,  while  here, 
wharfage  and  handling  at  a  port  are  involved,  and  the  rates 
specifically  included  wharfage  and  handling.  But  even  and 
if  the  principles  of  ex  parte  104  Terminal  Allowance  cases 
were  pertinent  to  the  issues  in  the  normal  wharfage  and 
handling  case,  are  not  pertinent  here,  because,  acting  under 
the  provision  of  section  68  of  the  Interstate  Commerce  Act, 
the  railroads  provided  for  the  use  of  Army  bases  in  connec¬ 
tion  with  the  movement  of  export  traffic  and  as  the  han- 
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dling  of  the  traffic  at  the  Norfolk  Army  base  could  best  be 
handled  by  the  Army,  section  68  required  the  railroads  to 
permit  the  Army  to  perform  such  handling.  Questions  in¬ 
volving  pooling  of  services,  railroad  convenience,  and  elec¬ 
tion  of  industry  to  perform  services  are  therefore  not 
involved  here. 

Now,  the  railroads  talk  about  that  special  tariff  provision 
by  which  the  Army  and  Navy  bases  were  included  in  the  fa¬ 
cilities  over  which  water-borne  traffic  might  be  handled,  or 
the  export  traffic  of  the  government,  as  being  a  concession 
to  the  government. 

That  was  in  no  sense  a  concession,  it  was  a  war-time 
necessity,  and  definitely  so. 

As  I  stated  a  bit  ago,  the  railroad  should  have  provided 
for  an  allowance  to  the  government  for  providing  wharfage 
and  handling.  Export  rates  have  not  really  been  made  ap¬ 
plicable  through  the  Army  base  at  Norfolk  because  no  tariff 
amendment  was  made  to  cover  the  wharfage  and  handling 
at  that  base. 

The  law  does  not  require  the  carriers  to  supply  wharfage 
and  handling  on  water-borne  traffic.  That  was  the  conces¬ 
sion  to  the  carriers  at  the  north  Atlantic  ports,  permitting 
them  to  hold  out  the  facilities,  to  publish  these  single  factor 
ship-side  rates,  and  to  furnish  the  wharfage  facilities  and 
to  perform  the  handling.  That  was  the  concession  to  the 
railroads. 

However,  that  concession,  of  course,  would  be  subject  to 
the  provision  of  the  act,  such  as  section  68,  under  which 
the  carriers  are  required  to  adopt  “every  means  within 
their  control  to  facilitate  and  expedite  military  traffic.’ * 

Now,  the  carriers  did  that  and  they  did  a  swell  job  in 
moving  the  war-time  traffic.  They  did  a  good  job  at  the 
Hampton  Roads  Port  of  Embarkation,  but  they  are  holding 
to  the  4  cent  per  100  pounds  that  should  have  been  turned 
over  to  the  government. 

Your  honors,  it  is  definitely  a  case  there  of  unjust  en¬ 
richment. 

Now,  what  happened  right  across  the  way,  across  the 
roads  there  at  Newport  News,  the  government  took  over 
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the  “C&O’s”  piers  there,  took  over  the  “C&O’s”  men  and 
all,  and  the  “C&O”  paid  them.  C&O  furnished  the  wharf¬ 
age  facilities,  but  the  C&O  paid  an  allowance  to  the  govern¬ 
ment  for  performing  the  handling  services  and  that  allow¬ 
ance  came  out  of  the  very  same  rates  that  the  carriers  over 
at  Norfolk,  other  than  the  Norfolk  and  Western,  are  holding 
onto. 

Commr.  Mahaffie.  Was  that  allowance  under  a  tariff  or 
section  22? 

Mr.  Brooks.  It  would  be  under  a  section  22  quotation, 
under  a  contract  they  had  with  the  government. 

And  a  similar  allowance  made  at  Boston  under  identically 
the  same  circumstances  as  obtain  at  Norfolk,  allowance  for 
wharfage  and  handling. 

Then  the  Norfolk  and  Western,  right  at  Norfolk,  what 
did  they  do?  They  have  paid  the  major  portion  of  the 
money  that  they  collected  on  this  4  cents  per  100  pounds  for 
wharfage  and  handling.  As  stated  by  Commissioner 
Splawn  in  his  dissenting  opinion,  “In  the  light  of  such 
conditions,  one  of  the  principal  defendants” — that  is,  N  &  W 
— “has  conceded  justness  and  reasonableness  the  defend¬ 
ant’s  claim  to  the  extent  recognized  in  the  original  findings 
and  has  made  settlement  accordingly.” 

Commr.  Mahaffie.  The  net  cost  of  the  settlement  was 
somewhat  diminished,  was  it  not? 

Mr.  Brooks.  That  may  well  be  true,  your  honor. 

However,  going  back  before  they  collected  any  of  the 
money  and  when  negotiations  were  being  carried  on  between 
the  Army  and  the  carriers,  they  took  it  up  first  with  the  Belt 
Line  and  then  with  the  Norfolk  and  Western.  It  seemed  to 
kind  of  take  the  lead  on  the  part  of  the  carriers. 

In  a  letter  which  appears  at  page  4  of  exhibit  1  in  the 
case,  Mr.  0.  W.  Cox,  General  Traffic  Manager  of  the  Norfolk 
and  Western  Railway,  wrote  a  letter  to  Lt.  Col.  C.  R.  Lasher, 
reading  in  part  as  follows:  “If  only  government  freight  is 
handled,  it  seems  to  us  that  it  would  be  proper  to  provide 
for  wharfage  and  handling  allowances  in  all  instances  where 
the  rates  are  so  published  as  to  apply  to  or  for  ship-side. 
That  is,  where  they  include  wharfage  and  handling.” 
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The  government  very  definitely  is  entitled  to  100% 
reparations  for  the  entire  period. 

I  will  save  the  balance  of  my  time  for  rebuttal. 

Commr.  Aitchison.  Mr.  Cousins. 

Argument  of  Windsor  F.  Cousins 

Commr.  Aitchison.  You  have  agreed  with  Mr.  Beynolds 
on  a  division  of  time? 

Mr.  Cousins.  Yes. 

If  the  Commission  please,  this  case  was  decided  on  May 
3d,  by  a  6  to  4  vote,  and  we  would  not  be  here  today,  of 
course,  except  for  a  very  unfortunate  situation  within  the 
Commission. 

I  am  not  going  to  take  much  time  to  argue  the  case  this 
morning.  This  will  be  the  third  time  I  have  made  this 
speech.  I  think  our  minds  are  all  made  up.  As  the  Com¬ 
mission  sits  this  morning,  it  is  entirely  divided,  4  to  4, 
according  to  the  records  heretofore. 

The  importance  of  this  case,  is  reparations  only,  as  has 
been  said,  because  the  Army  is  no  longer  operating  the 
piers  at  Norfolk  and  has  not  been  for  some  time. 

To  the  railroads,  the  prime  important  thing  now,  as  in 
the  beginning,  is  the  principle  involved. 

Commr.  Aitchison.  Why  is  there  any  principle  involved 
when  it  is  within  your  power  to  make  a  tariff  that  is  per¬ 
fectly  clear,  and  put  it  up  to  us  that  way? 

Mr.  Cousins.  The  principles  that  are  involved,  if  the 
Commission  please,  depends  upon  whether  the  Commission 
will  require,  as  the  complainant  requests,  something  to  be 
done  in  this  case,  which  is  not  authorized  by  any  tariff,  has 
never  been  in  any  tariff,  about  which  there  is  no  question 
in  any  tariff,  and  which  has  been  upheld  and  required  time 
and  again  by  the  Commission. 

The  precise  question  is  whether  the  railroads  will  be 
required  to  expand  their  port  practices  beyond  anything 
that  has  ever  been  done  before,  and  that  is  to  increase  their 
accessorial  services,  and  to  give  a  large  additional  amount 
of  free  services  to  shippers  of  water-borne  traffic. 

If  that  should  be  the  result  of  this  proceeding — and  that 
is  the  thing  we  have  feared  from  the  beginning — it  would 
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be  contrary  to  everything  the  Commission  has  done  before 
in  cases  of  this  character. 

The  significant  question  is  whether  the  railroads  shall  be 
required  to  pay  allowances  to  a  shipper  for  unloading  his 
own  freight  on  his  own  pier,  plus  the  question  which  has 
been  slurred  over  by  the  government  from  the  beginning, 
right  up  to  this  morning,  which  does  not  seem  to  me  to  be 
recognized  in  the  dissenting  opinions  of  the  Commission, 
with  any  clarity,  plus  the  question  as  to  whether  the  rail¬ 
roads  shall  be  obliged  to  pay  an  allowance  for  the  use 
of  the  piers.  That  is,  per  rental.  That  is  wharfage,  which 
the  Army  has  provided  for  its  own  convenience. 

Now,  I  want  to  discuss  that  a  little  bit  under  three  points. 

The  first  point  is  that  the  railroads  do  not  and  never  have, 
along  the  Atlantic  coast  here,  unloaded  water-borne  traffic 
on  private  piers.  All  up  and  down  the  Atlantic  coast,  as  the 
record  shows,  are  numerous  private  piers,  including  more 
than  a  dozen  in  Norfolk  which  are  named  in  the  record, 
which  shippers  maintain  and  operate  to  handle  their  own 
water-borne  freight  for  their  own  convenience. 

It  must  be  assumed  that  there  is  some  advantage  to  ship¬ 
pers  to  providing  facilities  of  that  character,  otherwise 
they  wouldn’t  do  it. 

The  late  Commissioner  Eastman  referred  to  that  once  in 
a  case  and  said  that  obviously  there  was  an  advantage  to  a 
shipper,  and  in  that  case  it  was  the  Dutton  Lumber  Com¬ 
pany,  in  having  its  own  piers,  controlling  its  own  freight, 
and  keeping  other  shippers  off. 

When  they  have  the  advantage  of  their  own  piers,  the 
railroads  have  never  gone  on  those  piers  and  unloaded 
freight  from  cars  or  vice  versa  from  the  pier  into  the  cars. 

Commr.  Splawn.  You  never  went  on  these  piers  before 
the  war  and  you  do  not  propose  to  use  them  after  the  war? 

Mr.  Cousins.  Are  you  asking  me  that? 

Commr.  Splawn.  Yes. 

Mr.  Cousins.  Of  course  we  have  been  on  these  piers. 

Commr.  Splawn.  Under  the  terms  of  the  tariff? 

Mr.  Cousins.  Yes. 
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Commr.  Splawn.  You  have  paid  for  the  unloading  and 
loading! 

Mr.  Cousins.  Yes,  which  was  entirely  consistent  with 
all  of  our  practices,  because  they  were  a  public  railroad  ter¬ 
minal  and  we  performed  the  services  which  for  50  years  we 
have  been  accustomed  to  perform,  because  the  piers  were 
our  terminal.  When  the  Army  stepped  in  and  took  them 
away  from  us  and  made  them  an  Army  terminal  for  the  use 
of  Army  freight,  then  they  were  no  longer  a  railroad  ter¬ 
minal.  The  Army  was  not  our  agent.  We  had  no  obliga¬ 
tion  to  unload.  However,  that  is  the  whole  case  and  I  would 
like  to  take  that  up  in  a  little  more  detail. 

Commr.  Splawn.  If  you  can  convince  me  of  that  thesis, 
I  have  no  interest  in  this  thing  other  than  seeing  that  the 
right  think  is  done  under  the  law. 

Mr.  Cousins.  I  will  endeavor  to  do  that,  Mr.  Commis¬ 
sioner. 

Commr.  Splawn.  And  I  know  that  is  true  of  any  Com¬ 
missioner  here.  You  said  we.  were  evenly  divided.  I  think 
we  are  all  sitting  here  judiciously  and  listening  to  you  with 
great  interest  to  see  if  we  have  misunderstood  you  hereto¬ 
fore. 

Mr.  Cousins.  I  will  refer  in  a  moment,  Mr.  Splawn,  to 
one  or  two  findings  in  your  opinion,  as  to  which  I  will  try 
to  convince  you  there  is  some  error  involved. 

All  up  and  down  the  coast,  there  are  not  only  the  pri¬ 
vate  piers  of  the  kind  I  have  been  talking  about,  but  there 
are  permanent  Army  and  Navy  bases.  I  understand  that 
the  permanent  Navy  base  at  Norfolk  only  a  short  dis¬ 
tance  from  these  piers  handled  a  great  deal  more  freight 
during  the  war  than  this  Army  base.  Whether  that  it  true 
or  not,  it  is  a  tremendous  operation.  The  railroads  have 
never  gone  on  that  base  and  unloaded  freight  from  cars, 
although  they  did  during  this  war  publish  the  special  tariff 
provision  making  the  export  rates  apply  through  that  base 
like  all  other  Army  and  Navy  bases. 

The  difficulty  with  the  complainant’s  case  here  is  that 
the  Army  wants  both  sets  of  advantages  in  operating  its 
own  pier.  The  ordinary  shipper  must  take  the  ordinary 
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i  disadvantages  along  with  the  advantages.  The  disadvan- 
i  tages  are  he  looses  the  free  railroad  service.  He  has  to 
take  it.  The  Army  wants  both.  It  wanted  to  run  the  job, 
handle  its  own  freight  and  still  get  the  advantage  of  oper¬ 
ating  over  the  pier  as  if  it  were  a  railroad  pier  as  it  had 
been  in  the  past. 

Now,  my  second  point:  Turning  from  the  first  point, 
which  was  that  the  railroads  never  have  performed  a  serv¬ 
ice  on  private  piers,  my  second  point  is  that  in  no  event  do 
the  railroads  pay  allowances  for  this  sort  of  thing.  That 
is  something  we  have  never  held  ourselves  out  to  do.  We 
have  always  exercised  our  right  to  perform  the  w’ork,  and 
in  this  case  we  had  no  alternative. 

That  point  has  been  argued  and  there  is  only  one  way 
you  can  decide  it  and  that  is  to  read  the  record.  If  you 
read  the  testimony  of  the  Commandant,  General  Kilpatrick, 
in  this  case,  and  then  come  to  any  conclusion  other  than 
the  fact  that  the  railroad  could  not  have  performed  the 
work  to  the  satisfaction  of  the  Army,  within  any  reason¬ 
able  standard  of  convenience  to  themselves,  or  consistent 
with  any  usual  standards,  then  my  point  is  wrong,  but 
I  am  not  going  to  argue  that  at  length.  All  I  am  going 
to  say  is  this:  the  Army  makes  it  clear  that  the  Army 
never  expected  the  railroads  to  perform  the  service.  They 
announced  from  the  beginning  when  they  took  over  the 
piers,  that  they,  the  Army,  would  perform  all  of  the  serv¬ 
ices. 

That  is  in  the  record. 

The  Army  operated  negotiations  with  the  railroads  ask¬ 
ing  for  allowances.  Week  after  week  and  month  after 
week,  it  asked  for  allowances.  Mr.  MacGuineas  answered 
Commissioner  Mahaffie  this  morning,  yes,  that  they  did 
connect  up  with  that  demand  of  service. 

When  the  negotiations  had  proceeded  for  the  length  of 
one  year,  after  they  started,  during  all  of  which  time  only 
allowances  were  sought,  then  at  the  end  of  the  year,  we 
did  get  a  letter  saying  that  as  a  prerequisite  to  the  filing 
of  this  complaint,  they  were  demanding  service. 
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Now,  the  correspondence  is  all  in  the  record.  Of  course, 
if  that  is  the  kind  of  demand  for  service  that  gives  the 
railroads  their  legal  alternative,  there  it  is,  but  it  requires 
some  twisting  to  get  that  into  the  form  of  an  alternative. 
In  the  formal  complaint  there  was  a  request  for  money 
payment  and  not  for  service.  That  is  on  the  record.  The 
record  shows  the  railroads  could  not  have  performed,  by 
the  admission  of  the  General,  at  their  convenience,  that 
they  could  not  have  performed  with  railroad  labor  accord¬ 
ing  to  the  Army  needs,  and  in  either  event  they  could  not 
have  performed,  except  by  pooling  their  services. 

Now,  there  is  some  little  question  in  this  case  as  there 
has  been,  I  think,  in  the  last  argument,  from  the  beginning, 
as  to  whether  we  had  a  question  of  reasonable  convenience 
in  this  case  when  we  came  to  serve  a  pier. 

I  believe  one  of  the  Commissioners  suggest  that  when  a 
railroad  shifts  cars  back  and  forth  on  a  pier,  it  is  obliged 
to  meet  the  convenience  of  the  vessel,  too,  as  in  any  form 
of  interchange,  and,  of  course,  that  is  correct.  On  a  ter¬ 
minal  where  you  are  interchanging  with  a  vessel,  but  on  a 
terminal  where  you  are  delivering  to  a  shipper  2  miles 
short  of  the  piers  and  do  not  get  any  closer  than  that  to 
the  vessel,  then  the  usual  considerations  of  railroad  con¬ 
venience  do  come  into  play,  in  my  opinion. 

Now,  my  third  point — 

Commr.  Aitchison.  Do  not  the  same  considerations  with 
respect  to  the  necessity  of  conforming  to  the  rights  of 
others  apply  when  you  switch  through  city  streets,  or  con¬ 
form  to  business  usages  and  things  of  that  sort? 

Mr.  Cousins.  That  is  right,  Mr.  Commissioner,  that  is 
perfectly  true.  However,  I  am  going  to  mention  in  a  mo¬ 
ment,  with  respect  to  the  ex  parte  104  principles,  there  is 
no  interpretation  of  anybody,  so  far  as  I  know,  of  the  ex 
parte  104  rules  and  principles  which  go  beyond  this  point: 
that  when  the  industry,  in  this  case  the  Army,  designates 
the  interchange  tracks  upon  which  its  cars  shall  be  placed, 
and  directs  the  railroads  where  and  when  to  place  the  cars, 
and  that  is  done,  I  say  that  ends  the  transportation  service 
and  I  do  not  believe  anybody  ever  contends  that  you  need 


744 


go  beyond  that,  or  from  the  standpoint  of  the  bench  that 
the  railroads  may  be  permitted  to  go  beyond  that. 

However,  I  have  not  finished  my  last  point  tinder  the 
nsual  situation  that  I  was  developing  at  the  point  and  that 
is  this,  it  is  the  thing  that  has  been  blnrred  over  from  the 
beginning  to  the  end  and  Mr.  MacGuineas  hop-skipped  and 
jumped  it  this  morning,  as  he  has  from  the  beginning. 

We  are  talking  about  4  cents  allowance  in  this  case,  one 
cent  of  which  is  for  wharfage.  That  is  more  than  1  fourth 
of  the  reparations,  because  some  of  the  traffic  was  in  open- 
top  cars,  which  would  only  be  subject  to  the  1  cent  and  not 
the  3,  so  we  are  running  into  an  important  part  of  the  case 
here.  Here  was  a  facility  that  the  railroads  had  been 
using  for  20  years  for  the  interchange  of  freight  with 
vessels. 

The  Army  ceased  the  facility  and  took  it  away  from  the 
railroad  agent. 

Now,  for  what  is  it  to  be  paid,  pier  rental  or  wharfage, 
after  having  done  that?  Mr.  MacGuineas  said  the  rail¬ 
roads  had  an  alternative.  What  alternative?  To  construct 
another  pier,  to  try  to  duplicate  it  there  on  the  spot  and 
say  to  the  Army,  Ci Don’t  use  the  one  you  have  taken  away 
from  us,  come  over  and  use  the  other.’ ’  What  was  our 
alternative  with  respect  to  the  1  cent?  Where  can  there 
be  any  question  about  that? 

Now,  I  want  to  say  something  to  Mr.  Commissioner 
Splawn  on  that  point:  he  says  in  his  dissenting  opinion, 
“The  finding  that  the  plaintiff  could  have  had  his  traffic 
handled  at  defendant’s  expense  if  it  had  used  defendant’s 
piers  is  contrary  to  the  evidence,  which  show  that  only 
about  37  per  cent  of  the  traffic  which  moved  over  complain¬ 
ant’s  piers  in  1943  could  have  been  handled  over  defend¬ 
ant’s  piers.” 

I  assume  that  what  the  Commissioner  meant  in  a  ma¬ 
jority  opinion  was  that  if  the  Army  had  seen  fit  to  leave 
the  railroad  terminal  in  its  control,  it  could  have  had  its 
traffic  handled  there  as  in  the  past  I  do  not  suppose  the 
majority  meant  to  say  that  after  the  Army  seized  the  facili¬ 
ties  it  could  have  still  used  the  railroads.  If  that  makes  a 


case,  the  Army  slipped  tip  a  little  bit  in  leaving  37  per  cent 
of  the  facilities  there.  If  the  Army  had  just  seized  them 
all,  so  we  had  nothing,  then  they  would  have  a  clear  cut 
case  for  showing  we  could  not  perform  our  obligation. 
However,  they  only  seized  one. 

And  bear  this  in  mind,  as  Commissioner  Splawn  says, 
he  says  the  remaining  facilities  were  only  adequate  to 
handle  37  per  cent  but  since  the  complainant  shows  that 
the  Army  had  concentrated  10  times  the  normal  traffic  in 
Norfolk,  that  37  per  cent  was  still  3.7  times  as  much  pier 
as  we  needed  to  handle  normal  traffic. 

Now,  how  much  pier  facilities  are  railroad  obliged  to 
furnish  in  any  event?  I  say  none.  None  whatever. 

Commr.  Splawn.  Was  there  anything  here  that  required 
you  during  the  war  to  furnish  any  more  than  you  did! 

Mr.  Cousins.  No,  sir.  No,  sir.  Especially  not  after  the 
government  took  what  we  had. 

Commr.  Splawn.  Was  the  traffic  handled  any  differently 
during  the  war,  so  far  as  you  are  concerned,  the  line-haul 
carriers — up  to  the  point  of  interchange  at  the  terminal 
from  what  it  had  been  handled  before  the  war? 

Mr.  Cousins.  Not  so  far  as  I  know.  Not  as  effects  this 
case.  Of  course,  there  were  difficulties  in  operation,  haste 
and  all  that  sort  of  thing,  but  as  effects  this  case,  no. 

Commr.  Splawn.  The  effect  of  the  government  seizing 
these  piers  was  then  merely  to  substitute  its  own  service 
beyond  the  point  of  interchange  for  your  agent? 

Mr.  Cousins.  Yes,  Mr.  Commissioner,  but  “merely”  is  a 
big  word  in  that  sentence.  Not  “merely”  to  substitute  its 
services,  but  to  change  the  operation  and  handle  things  at 
its  own  convenience  in  its  own  way,  in  an  unusual  way, 
and  not  as  a  public  wharfinger  does  business. 

Commr.  Splawn.  That  part  of  it  merely  had  the  effect  of 
increasing  your  business,  did  it  not,  that  moved  on  those 
tariffs? 

Mr.  Cousins.  Out  business  to  Norfolk  was  greatly  in¬ 
creased,  yes. 
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Commr.  Splawn.  And  so  far  as  loading  at  ship-side  is 
concerned,  it  was  done  satisfactorily  to  the  line-haul  car¬ 
riers? 

Mr.  Cousins.  No,  sir.  Neither  satisfactorily  or  unsatis¬ 
factorily.  It  was  no  concern  of  ours  whatever.  We  were 
not  there.  I  do  not  see  the  grounds  for  the  dissent,  if  that 
is  what  your  Honor  has  in  mind. 

I  just  want  to  say  one  more  word  about  this  wharfage 
allowance:  what  that  meant  was  this:  The  railroads  hired 
this  pier,  to  an  extent,  from  the  terminal  operator,  hereto¬ 
fore  the  public  wharfinger,  and  paid  him  a  pier  rent  for 
the  use  of  it  and  measured  that  rent  by  the  amount  of  rail¬ 
road  freight  handled  and  paid  them  1  cent  a  100  pounds,  or 
20  cents  a  ton.  That  is  what  that  was.  It  was  no  different 
whatever  than  what  it  would  have  been  if  we  had  lumped 
the  amount  together  and  paid  them  $20  thousand  a  year. 

The  government  seized  the  pier,  took  it  away  from  us 
and  then  said,  “Now,  we  want  you  to  pay  us  rent”.  Why 
we  should  pay  the  1  cent  would  be  most  difficult  for  the 
government  to  prove. 

Commr.  Rogebs.  In  your  line-haul  rate  you  were  charg¬ 
ing  the  government  that  1  cent,  it  would  not  be  reasonable 
for  you  to  keep  the  compensation  and  not  pay  them  either, 
would  it? 

Mr.  Cousins.  That  comes  under  reasonableness  of  rates. 
The  question  is  whether  the  railroads  are  unjustifiably  en¬ 
riched.  If  there  is  anything  that  bothers  the  minority  in 
this  case,  I  believe  that  is  the  question.  That  is  what  I  get 
out  of  it.  That  is  the  government’s  real  case  here,  that  is 
Mr.  Brooks’  case,  and  that  I  think  we  ought  to  meet,  be¬ 
cause  as  Commissioner  Splawn  says,  on  the  surface,  the 
railroads  appear  to  have  performed  less  service  and  yet 
to  have  received  the  same  revenue. 

Now  first  just  let  me  say  that  there  is  nothing  unique 
about  that  sort  of  situation.  That  is  the  result  of  all  of 
your  ex  parte  104  cases.  When  you  get  to  the  point  where 
a  shipper  has  to  perform  his  own  plant  switching  for  him¬ 
self  that  the  railroad  did  for  him  before,  he  still  pays  the 
line-haul  rate. 


Commr.  Rogers.  I  do  not  agree  that  that  is  on  the  basis 
of  104. 

Mr.  Cousins.  I  am  only  talking  about  the  principal  of  104. 
I  say  that  when  a  carrier  is  relieved  from  plant  switching, 
because  of  interference  of  the  shipper  or  the  desire  of  the 
shipper  to  perform  himself,  or  for  any  other  reason,  when 
the  carrier  is  relieved,  it  then  performs  less  service  for  the 
same  line-haul  rates.  I  am  only  saying  that  there  is  a  com¬ 
parable  situation  where  you  might  say  the  railroads  are 
unjustifiably  enriched. 

Commr.  Rogers.  You  have  from  there  to  find  out  how 
far  your  line-haul  rate  went  in  your  104  proceedings. 

Mr.  Cousins.  Certainly. 

Commr.  Rogers.  There  is  no  doubt  in  this  case  how  far 
your  line-haul  rate  went. 

Mr.  Cousins.  The  situation  is  the  same  in  both  situations. 
What  I  am  trying  to  say,  Mr.  Commissioner  Rogers,  is 
that  whatever  the  cause  of  cutting  off  a  railroad  delivery 
service  in  an  industry,  short  of  the  final  place  that  the  car 
is  going,  and  there  are  various  things  that  come  up  to  cut 
off  that  railroad  service  and  put  the  service  on  the  shipper 
himself.  Whatever  the  cause  is — and  it  has  nothing  what¬ 
ever  to  do  at  the  moment  with  this  case — the  railroads  still 
get  the  same  line-haul  rates  although  they  perform  less 
service  than  they  would  otherwise  perform  if  they  did  not 
encounter  some  interference  or  some  desire  of  the  shipper 
and  so  forth. 

Now  that  is  one  situation. 

In  all  of  the  wharfage  cases  similar  to  this  one,  such  as 
the  Weyerhaeuser  case,  the  result  has  been  the  same. 
Wherever  the  Commission  has  held  that  the  railroads  were 
not  obligated  to  unload  cars,  as  in  this  case,  they  have  per¬ 
formed  less  service  for  the  same  line-haul  rates  than  they 
do  for  the  shipper  who  gets  his  freight  unloaded. 

Now  it  is  the  same  in  the  case  of  a  shipper  who  has  export 
freight.  If  he  does  not  bring  himself  within  the  export  rules, 
he  must  pay  the  domestic  rates.  These  things  follow,  be¬ 
cause  of  the  rules  of  the  game.  Therefore  I  say  it  is  not 
unusual  if  we  find  in  this  case,  for  some  good  reason,  that 


748 


the  Army  was  not  entitled  to  this  service,  and  yet  the  rail¬ 
roads  kept  the  whole  revenue,  there  is  nothing  startling 
about  it.  I  do  not  think  the  Commission  would  be  at  all 
concerned  about  it  if  we  had  a  shipper  as  plaintiff  here 
instead  of  the  government. 

Now,  the  answer  is  that  the  rates  paid  by  the  government 
were  not  unreasonable  from  any  standpoint.  Despite  the 
fact  that  other  shippers,  including  the  government,  could 
have  secured  more  service  under  the  same  rates.  Of  course, 
the  government  did  so  at  the  other  ports  by  using  the  public 
piers. 

The  export  rates  which  the  government  paid  here,  and 
which  apply  at  all  the  ports  on  a  related  basis,  included  no 
factor,  and  never  included  any  factor  for  this  unloading 
service,  or  the  pier  rental.  That  is,  the  wharfage. 

Let  me  read  again  what  Mr.  Commissioner  Alldridge 
said  in  his  decision,  “This  practice  together  with  other  cir¬ 
cumstances  shown  of  record  establishes  the  fact  that  the 
line-haul  rates  of  the  defendant’s  were  made  in  contempla¬ 
tion  of  the  absorption  by  them  of  these  terminal  charges.” 

Now,  if  the  Commission  please,  if  that  means  that  there 
is  something  in  the  export  rates,  some  element,  so  much 
money  in  them  that  would  not  be  there  if  we  did  not  have 
this  established  practice  of  unloading  freight,  if  that  is  what 
the  Commissioner’s  statement  means,  it  is  100  per  cent 
wrong,  because  there  can  be  no  dispute  on  this  record  that 
nothing  was  ever  added  to  the  line-haul  rates,  the  export 
rates  we  are  dealing  with  here,  to  include  the  port  service 
and  to  cover  the  port  service  of  the  local  port  lines  rendered. 
The  line-haul  carriers  don’t  even  participate  in  it 

Commr.  Alldridge.  You  mean  by  that,  I  guess,  that  the 
record  does  not  show  that  the  line-haul  rate  was  broken 
down  in  all  of  its  elements  to  show  what  was  included?  Is 
that  what  you  mean? 

Mr.  Cousins.  I  mean  I  can  demonstrate  there  is  no  factor 
in  them,  yes. 

Commr.  Alldridge.  In  other  words  to  demonstrate  them, 
you  would  have  to  break  it  down  and  take  it  up  to  determine 


what  elements  of  cost  were  specifically  put  together  to 
make  the  line-haul  rate,  is  that  right? 

Mr.  Cousins.  I  do  not  think  so,  and  for  reasons  which  I 
will  show  you. 

Commr.  Alldredge.  How  can  yon  say,  then,  that  if  this 
line-haul  rate  had  taken  care  of  those  services  for  a  long 
number  of  years,  those  services,  then,  were  not  included  in 
that  lump  sum  line-haul  rate? 

Mr.  Cousins.  That  is  what  I  propose  to  show  you. 

Commr.  Alldridge.  I  would  like  to  see  it. 

Mr.  Cousins.  I  will  show  you  from  several  different  ap¬ 
proaches  and  there  is  nothing  contrary  in  the  record. 

One  approach  is  that  the  line-haul  carriers  which  make 
the  rates  do  not  have  anything  to  do  with  this  service,  do 
not  know  anything  about  it  and  do  not  participate  in  it. 
Under  the  same  line-haul  rates,  sometimes  the  local  port 
roads  grant  the  service  and  sometimes  they  don’t  And 
yet,  the  same  line-haul  rates  apply. 

Commr.  Alldbidge.  Do  you  mean  to  tell  me,  that  in  mak¬ 
ing  these  line-haul  rates  to  that  port,  those  who  have  re¬ 
sponsibility  for  doing  that,  did  not  know  what  port  services 
would  be  involved.  Is  that  what  you  mean  to  say. 

Mr.  Cousins.  Practically  speaking,  yes.  I  do  not  mean  to 
say  that  the  railroad  rate  makers  are  so  stupid  that  they  do 
not  know  what  the  practices  are,  but  I  mean  to  say  they 
paid  no  attention  to  it  with  regard  to  these  rates  and  actually 
did  not  know  what  the  differences  were,  one  port  from  an¬ 
other,  because  they  are  different. 

Let  me  tell  you  how  the  rates  were  made. 

Commr.  Alldredge.  Is  that  how  line-haul  rates  are  made 
here? 

Mr.  Cousins.  Let  me  tell  you  how  they  are  made.  It  is 
perfectly  clear,  everybody  knows  the  answer:  The  Com¬ 
mission  prescribed,  some  15  years  ago,  more  or  less,  new 
class  rates  in  official  territory,  and  when  they  did  so,  it 
threw  the  old  port  rates  and  differences  out  of  kilter. 

Mr.  Brooks  a  few  minutes  ago  described  to  you  how  t&e 
import  and  export  rates  were  made,  but  what  he  told  you 
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has  not  been  good  for  some  15  years  because  we  had  to 
change  it  when  the  class  rate  case  was  decided. 

Here  is  what  happened:  The  railroads  adopted  the  pre¬ 
scribed  domestic  Baltimore  class  rates  and  published  the 
same  export  rates. 

Commr.  Alldridge.  Now  when  they  did  that,  are  we  go¬ 
ing  to  assume  that  they  did  not  think  they  would  include 
and  still  be  reasonable,  all  the  terminal  costs  incident  to  the 
export  service? 

Mr.  Cousins.  They  have  to  cover  the  cost,  of  course. 
Technically  they  are  in  there. 

Commr.  Alldridge.  Are  we  to  assume  that  when  that 
act  of  adopting  them  for  that  purpose,  the  men  who  did 
that  did  not  know’  that  those  expenses  would  come  in  there? 

Mr.  Cousins.  They  knew  that  they  would  be  in,  of  course, 
but  they  took  your  domestic  rate,  which  does  not  involve 
any  unloading  of  cars — 

Commr.  Alldridgs.  Regardless  of  what  the  mechanics 
of  the  procedure  was,  they  had  to  register  final  judgment 
about  the  reasonableness  of  those  rates  for  that  service, 
did  they  not? 

Mr.  Cousins.  Yes,  but  I  am  only  trying  to  show  you, 
Mr.  Commissioner,  that  nothing  was  put  into  the  rates 
because  export  rates  involve  unloading  and  domestic  rates 
do  not. 

Otherwise  if  they  were  going  to  take  the  unloading  and 
wharfage  services  into  account,  it  may  be  presumed  that 
they  would  have  added  something  because  certainly  the 
domestic  rates  that  you  prescribed  included  no  element  for 
that  kinds  of  service  that  is  not  given  on  domestic  traffic. 

Commr.  Alldridge.  Did  not  the  same  rate  specifically 
include  a  rate  for  picking  up  and  unloading  less  than  car¬ 
load  traffic,  but  when  you  assume  that  obligation  under 
those  rates,  did  not  your  responsible  officers  assume  that 
those  would  be  reasonable  for  the  added  service? 

Mr.  Cousins.  Technically,  they  have  to  be.  Otherwise 
the  service  w’ould  be  a  free  service  uncompensated.  Sub¬ 
stantially  that  is  what  it  is.  But  of  course  when  the  local 
lines  published  what  they  have  at  the  ports,  they  have  to 


751 


do  it  in  this  way.  Unless  they  are  going  to  charge  extra, 
they  have  to  say,  “the  line-haul  rates  will  cover”. 

We  are  talking  about  unreasonableness.  The  point  is 
that  the  rates  were  never  inflated  to  cover  this  and  there¬ 
fore  they  are  not  intrinsically  unreasonable  when  they 
don’t  get  the  service.  And  many  export  commodities  have 
moved  that  do  not  get  unloading  service.  Lumber 
doesn’t  and  it  goes  the  same  level  of  export  and  import 
rate.  Tank  cars  don’t.  All  the  great  quantities  of  freight 
moving  through  the  private  piers,  and  the  permanent 
Army  and  Navy  bases  do  not  get  the  service,  and  yet  they 
get  the  same  rate. 

Furthermore — this  is  my  last  point  on  that  because  I 
really  should  take  no  more  of  Reynolds’  time. 

Mr.  Reynolds.  Go  ahead. 

Mr.  Cousins.  When  all  that  is  said  and  done,  the  record 
shows  with  no  question  of  doubt  whatever,  that  the  export 
rates  the  Army  paid  were  depressed  below  a  maximum  rea¬ 
sonable  level,  so  the  Commission  can  not  find  that  they  are 
unreasonable. 

Commr.  Aitchison.  What  depressed  them? 

Mr.  Cousins.  Competition  with  Baltimore. 

As  your  Honors  well  recall,  you  prescribed  higher  domes¬ 
tic  rates  to  and  from  Norfolk  than  you  did  to  and  from 
Baltimore,  but  the  Norfolk  lines  for  competitive  reasons, 
hold  to  the  export  and  import  rates  at  Norfolk,  and  at  the 
sixth  class  level,  that  gives  Norfolk  rates  4  cents  below  what 
the  other  ports  have,  generally  speaking — that  is  rough  and 
ready — and  there  is  no  port  on  the  Atlantic  seaboard  which 
has  a  similar  situation  of  depressed  rates,  except  Boston, 
which  is  at  the  other  end. 

Commr.  Aitchison.  It  was  a  financially  profitable  ar¬ 
rangement,  was  it,  for  the  carriers  serving  Norfolk? 

Mr.  Cousins.  What  was  a  profitable  service? 

Commr.  Aitchison.  What  they  did  in  the  adjustment  of 
their  rates. 

Mr.  Cousins.  Well,  to  the  extent  that  it  brings  them  busi¬ 
ness,  yes. 
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Commr.  Aitchison.  As  compared  to  the  carriers  that 
served  Baltimore? 

Mr.  Cousins.  That  it  is  profitable?  I  do  not  know  why 
it  should  be  more  profitable  to  haul  freight  longer  distances. 

Commr.  Aitchison.  What  is  the  financial  condition  of 
the  two  carriers? 

Mr.  Cousins.  You  know  full  well  it  has  nothing  to  do  with 
export  and  import  traffic.  We  are  not  talking  about  coal. 

There  is  one  thing. 

Commr.  Aitchison.  I  don’t  know  that.  You  say  I  do, 
but  I  don’t. 

Commr.  Alldridge.  I  do  not  know  it  either.  I  thought 
all  traffic  handled,  coal  and  everything  else  entered  into 
the  picture. 

Mr.  Cousins.  I  am  not  going  to  talk  for  the  Norfolk  Lines. 
I  had  the  impression  they  were  rich  coal-carrying  lines. 

Commr.  Alldridge.  That  would  make  lower  rates  on  other 
commodities,  would  it  not? 

Mr.  Cousins.  These  rates  are  competitive,  if  you  please. 
They  are  certainly  below  any  rates  which  this  Commission 
would  prescribe. 

That  is  what  I  contend.  I  am  not  going  to  argue  that 
point  any  longer,  but  let  me  add  one  more  to  it :  The  Army 
was  not  entitled  under  usual  rules  to  the  export  rates  at 
all  in  this  case.  Its  traffic  could  have  taken  domestic  rates 
because  it  was  delivered  into  the  custody  of  the  shipper. 
We  got  nowhere  near  a  vessel.  And  by  special  tariff  con¬ 
cession,  published  at  the  request  of  the  Secretary  of  War 
and  Navy,  the  railroads  made  the  export  rates  applicable 
during  the  war  through  Army  and  Navy  bases.  They  did 
not  make  the  import  or  coastal  and  coastwise  rates  ap¬ 
plicable,  and  they  are  not  applicable,  which  shows  it  was  a 
special  situation  and  a  concession.  Otherwise,  they  would 
have  paid  the  higher  domestic  rates  which  I  say  at  the  sixth 
class  level  are  4  cents  a  pound  higher  than  what  they  did 
pay. 

Commr.  Miller.  You  say  you  made  that  by  contract? 
It  was  a  special  rate? 

Mr.  Cousins.  It  was  a  special  rate  included  in  the  tariffs. 
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Commr.  Miller.  Not  contrary  to  the  act  ? 

Mr.  Cousins.  It  would  have  been  contrary  to  the  act  if 
it  had  been  in  anybody’s  favor  except  the  government,  cer¬ 
tainly,  sir.  The  railroads  did  not  interchange  with  a  vessel 
at  this  pier,  and  contrary  to  what  Mr.  MacGuineas  says,  the 
operation  was  not  the  same  as  it  had  been  theretofore.  We 
delivered  2  miles  back  of  the  pier,  where,  as,  and  when  we 
were  directed  in  writing  to  delivery  by  the  Army,  and  from 
that  point  the  Army  disposed  of  its  freight.  It  switched 
where  it  could.  It  stored  the  freight.  It  put  it  onto  vessels, 
it  took  some  over  and  put  it  back  in  storage.  It  shipped 
some  of  it  out  of  the  terminal  to  some  other  point.  It  did 
what  it  wanted  with  its  freight,  and  the  railroads  knew 
nothing  about  what  was  going  on. 

Now  that  was  not  similar  to  what  had  been  done  in  peace¬ 
time  when  it  was  our  terminal.  Then  we  did  shift  cars  all 
the  way  to  the  pier.  Then  we  paid  no  attention  to  inter¬ 
ference,  either,  if  there  was  any,  because  it  was  our  termi¬ 
nal.  And  questions  of  interference  do  not  arise  when  they 
are  the  railroad’s  own  pier  and  not  interposed  by  a  shipper. 

Now,  Mr.  MacGuineas  indulged  in  a  flight  of  imagination 
with  respect  to  the  reasons  for  the  Army  switching  its  own 
freight  on  the  pier,  and  he  stated  that  there  were  large 
amounts  of  freight  there  that  we  had  no  obligation  to  shift, 
or  something  to  that  effect.  That  is  not  in  the  record.  If  it 
is,  I  challenge  Mr.  MacGuineas  to  cite  the  page  where  any 
such  thing  shows. 

He  does  cite  in  his  printed  documents,  page  30,  but  they 
do  not  support  the  statement  he  made  at  all. 

I  am  obliged  to  leave  Mr.  Reynolds  the  rest  of  the  time, 
if  the  Commissioner  please. 

Commr.  Aitchison.  Proceed,  Mr.  Reynolds: 

Argument  op  Charles  P.  Reynolds. 

Mr.  Reynolds.  I  am  appearing  on  behalf  of  the  southern 
carriers  that  serve  the  port  of  Norfolk. 

On  this  question  as  to  whether  or  not  the  railroads  have 
treated  the  Army  fairly,  I  just  want  to  quote  you  a  sen¬ 
tence  from  the  majority  opinion  in  this  case,  as  follows: 
“The  majority  say,  “If  anything,  the  complainant  is  being 
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favored,  but  of  course  this  is  not  unlawful  under  the  cir¬ 
cumstances.  ”  Now,  I  think  what  Mr.  Cousins  has  said 
shows  that  the  government  is  being  favored. 

I  also  call  your  attention  to  the  fact  that  a  lot  of  the 
government’s  traffic  was  handled,  under  Section  22,  “at 
rates  much  less  than  the  published  rates”. 

Also,  the  fact  that  the  railroads  by  special  concession 
made  the  export  rates  applicable  on  government  traffic,  has 
resulted  in  the  government  paying  rates  in  no  instance 
higher  than  the  domestic  rates  and  in  many  instances  lower 
than  the  domestic  rates. 

For  example,  the  export  rates  on  cigarettes  and  tobacco 
from  important  manufacturing  points  in  North  Carolina,  is 
16  cents  for  100  pounds  less  than  the  domestic  rates,  and 
the  government  got  the  benefit  of  those. 

Now,  I  want  to  devote  the  principle  part  of  my  argument 
to  the  proposition  that  transportation  ended  when  the  cars 
were  delivered  at  the  storage  yard  at  the  east  end  of  the 
base,  about  2  miles  from  the  track,  and  that  from  then  on 
the  traffic  was  handled  by  the  government. 

Commr.  Millek.  You  mean  two  miles  from  the  pier? 

Mr.  Reynolds.  Yes. 

Commr.  Milleb.  You  said  track. 

Mr.  Reynolds.  The  storage  yard  was  2  miles  from  the 
pier. 

From  then  on  the  government  handled  the  traffic  to  suit 
its  own  conveniences,  and  under  those  circumstances,  the 
railroads  were  not  obligated  to  make  any  allowances  for 
wharfage  or  handling. 

In  the  first  place,  I  call  your  attention  to  the  fact  that 
the  government  took  this  Army  base  for  its  own  exclusive 
use.  There  is  no  question  about  that,  and  it  is  shown  in  a 
letter  written  by  the  War  Department  to  one  of  the  de¬ 
fendants  about  2  months  after  the  pier  was  taken  over. 

The  letter  read  in  part  as  follows:  “The  terminal  prop¬ 
erty  will  be  operated  and  controlled  by  the  War  Depart¬ 
ment.  Use  of  the  facilities  by  the  other  Armed  Forces  or 
by  private  concerns  will  be  by  the  express  permission  of 
the  War  Department. 
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“It  is  intended  to  use  the  terminal  facilities  for  govern¬ 
ment  traffic  only.  However,  circumstances  may  require 
the  handling  of  commercial  freight,  and  in  either  instance, 
the  War  Department  or  its  agency  will  perform  all  serv¬ 
ices”. 

Now,  that  shows  pretty  clearly  that  the  government 
neither  specified  nor  intended  to  permit  the  railroads  to 
perform  any  services  on  the  pier. 

As  Mr.  Cousins  has  pointed  out,  the  government  from  the 
beginning  asked  an  allowance  and  only  an  allowance,  until, 
as  a  prerequisite,  for  the  filing  of  this  complaint,  they  re¬ 
quested  one  of  the  defendants  to  perform  some  service. 

Now,  the  fact  that  delivery  took  place  at  the  storage 
yard  is  made  clear  by  the  following  statement  from  the 
majority  opinion  which  is  supported  absolutely  by  the 
evidence  of  record  and  the  statement  is  as  follows:  “The 
~"Belt  Line  has  a  classification  yard  at  Berkley,  Virginia, 
across  the  river  from  Norfolk. 

“Adjacent  to  the  2  piers  and  included  in  the  Army  base 
property  there  is  a  storage  yard  of  about  500  cars  capacity. 

“Since  the  complainant  took  over  the  operation  of  the  2 
piers,  the  Belt  Line  delivers  and  receives  respectively,  cars 
of  outbound  and  inbound  water  traffic  on  this  storage  yard, 
•  on  tracks  designated  by  the  complainant. 

“The  complainant  thereupon  takes  possession  of  the 
shipments  and  controls  movement  of  the  cars  beyond  to  the 
pier  location.” 

Incidentally,  it  is  also  a  fact  that  the  Army  instructed 
the  Belt  Line  what  cars  to  move  from  its  Berkley  yard 
before  those  cars  ever  were  moved  and  the  cars  were  not 
moved  until  the  Belt  Line  received  instruction  from  the 
Army,  just  what  cars  to  move. 

Now,  the  fact  that  transportation  ended  with  the  place¬ 
ment  of  the  cars  in  the  storage  yard  is  also  shown  by  the 
fact  that  the  carriers  could  not  have  moved  the  cars  to  the 
piers  and  have  unloaded  them  at  their  own  convenience. 

Moreover,  the  evidence  clearly  shows  that  the  loading  or 
unloading  of  the  cars  by  the  carriers  would  not  have  been 
satisfactory  to  the  Army. 
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Those  statements  are  proved  by  the  testimony  of  General 
Kilpatrick,  who  was  the  Commandant  of  the  Hampton 
Roads  Port  of  Embarkation,  'which  included  the  Army  base 
at  Norfolk. 

I  want  to  summarize  briefly  now  the  salient  points  of  Gen¬ 
eral  Kilpatrick’s  testimony. 

In  the  first  place,  the  General  testified  that  the  Army  base 
piers  could  not  have  operated  under  civilian  direction. 

He  was  asked  this  question,  “In  your  opinion,  why  did 
the  Army  think  it  necessary  to  take  over  this  pier  instead 
of  making  use  of  the  pier  under _the  prior  public  operator?” 
And  his  answer  was  this:  “That  would  not  have  been 
feasible  at  all,  because  the  Army  has  to  control  the  over-all 
operation,  the  bringing  of  the  cars  in,  the  allocation  of 
ships,  and  so  forth.  It  has  to  be  Army  operation.  It  can 
not  work  under  civilian  direction,  I  do  not  think”. 

Now,  the  second  point  in  the  testimony  which  I  would 
like  to  direct  your  attention  to  is  this:  “The  loading  and 
unloading  of  the  cars  on  the  pier  had  to  fit  in  with  the 
operation  of  the  bases  as  a  whole.” 

The  General  was  asked,  “What  is  the  difference  between 
the  operation  of  the  piers  now  and  what  it  was  prior  to 
1942?”  He  answered :  “The  government  controls  the 
priorities  of  loading  and  the  type  of  loading.  It  controls 
the  stevedores  in  how  they  work,  and  when  they  work. 
When  they  work  over-time  and  when  they  work  straight- 
time.  The  unloading  has  to  fit  in  with  the  over-all  picture. 
A  civilian  organization  could  not  handle  the  freight  from 
the  depot  into  the  ships.  That  is  supervision  that  the 
Army  has  to  furnish  and  a  coordination  that  the  Army 
has  to  furnish.” 

The  third  point  is  that  the  emergency  of  movement  was 
paramount.  Concise  dates  had  to  be  met  and  the  supply  of 
civilian  labor  was  inadequate. 

General  Kilpatrick’s  testimony  on  that  point  is  as  fol¬ 
lows:  “There  are  not  in  this  vicinity  of  Norfolk  {civilian 
labor  to  do  that  job.  It  must  be  supplemented  by  Army 
labor.  I  mean  to  meet  the  peaks  of  the  emergency  with 
which  we  are  faced.  We  have  a  convoy  dead-line  to  meet 
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and  have  to  work  day  and  night.  In  other  words,  the  move¬ 
ment  is  paramount,  regardless  of  who  does  the  work.  We 
have  to  keep  our  freight  moving,  we  have  to  load  our 
ships  and  meet  our  convoy  dates”. 

He  also  made  the  point  that  the  Army  had  difficulty  which 
commercial  interests  do  not  have,  “with  the  big  flow  of 
freight  coming  in  and  with  the  uncertainty  as  to  specific 
delivery  dates,  we  have  a  difficulty  which  commercial  in¬ 
terests  do  not  have.  We  have  to  load  our  bottom  cargo  first, 
then  filler  cargo,  and  then  on  top  of  that  blow-up  cargo. 

“As  freight  comes  into  the  piers,  we  are  sometimes  in 
need  of  bottom  cargo  and  have  to  hustle  those  cargoes  right 
down  to  the  piers  and  work  them.  Whereas  other  cargo 
for  the  same  ship,  or  for  cargo  loading  later  in  the  loading 
cycle,  it  may  be  in  the  port  for  several  days.” 

Now,  it  is  obvious,  I  think,  that  the  matter  of  loading 
ships  effects  necessarily  the  matter  of  unloading  cars  and 
training  traffic  to  go  on  those  ships. 

There  is  made  clear  also  by  General  Kilpatrick’s  testi¬ 
mony,  which  shows  that  the  Army  unloaded  the  freight 
from  the  cars  in  its  own  peculiar  way  and  to  suit  its  own 
convenience. 

That  is,  “Sometimes  freight  was  loaded  direct  from 
the  car  to  the  ships  without  touching  the  pier  at  all.  Some¬ 
times  the  freight  was  allowed  to  remain  on  the  pier  for  some 
days.  Or,  it  was  reloaded  into  cars  and  taken  back  to 
the  depot 

“Sometimes  ships  that  were  in  process  of  loading  were 
moved  from  the  piering  into  the  stream  to  make  room  for 
other  ships”. 

As  to  that,  General  Kilpatrick,  after  emphasizing  the 
necessity  for  Army  control  and  supervision  of  the  entire 
base,  said  this:  “Everything,  ships  and  everything,  must 
be  controlled  by  the  government.  Bear  in  mind  we  have 
embarkations  and  debarkations.  We  handle  prisoners  of 
war  over  these  same  piers  at  the  same  time.  We  even  have 
to  move  a  ship  out  into  the  stream  that  is  loading  cargo  in 
order  to  load  troops  or  to  take  off  prisoners  of  war,  or 
casualty  troops. 
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“As  a  matter  of  fact,  the  carriers  are  under  no  obliga¬ 
tion  to  unload  cars,  so  that  the  ships  may  be  unloaded  in 
the  manner  in  which  they  were  at  the  Army  base.” 

The  carriers  have  no  duty  to  take  freight  direct  from 
the  cars  to  the  ships.  Neither  are  they  under  a  duty 
to  re-load  the  car  with  freight  that  had  been  unloaded 
from  it  and  take  that  car  back  to  the  depot  and  their  un¬ 
loaded  freight. 

They  are  under  no  duty  to  interrupt  the  unloading  of  a 
car  so  that  a  ship  can  be  moved  and  another  ship  put 
in  its  place. 

In  view  of  the  way  in  which  this  pier  was  operated,  it 
is  obvious  that  the  control  and  operation  of  the  pier  by  the 
government  was  advantageous  to  it,  in  that  the  Army  per¬ 
formed  with  its  own  labor,  the  extra  services  which  it  would 
have  had  to  pay  the  railroad’s  agent  to  perform  if  that 
agent  had  been  in  control  of  the  pier.  For  example,  it 
would  have  had  to  pay  the  railroad’s  agent  to  reload  the 
traffic  in  the  car  and  take  it  back  to  the  depot. 

Commr.  Lee.  What  do  you  mean  by  the  depot? 

Mr.  Reynolds.  That  means  warehouses  in  the  base. 

Commr.  Alldridge.  You  mean  depots. 

Mr.  Reynolds.  However,  the  Army  would  have  had  to 
pay  for  these  extra  services  which  the  pier  performed  by 
its  own  labor,  and  that  labor,  50  per  cent  of  it  at  least,  was 
soldiers  and  Italian  service  units. 

Now,  General  Kilpatrick’s  testimony  also  makes  it  plain 
that  it  was  not  practical  for  the  individual  railroads  to  load 
or  unload  cars  of  freight  on  the  Army  base  piers,  but  the 
loading  or  unloading  if  it  could  have  been  performed  at 
all,  would  have  to  be  performed  by  pooling  the  service. 

He  was  asked:  “Do  you  think  it  will  be  practical  for 
various  individual  railroads  to  undertake  to  handle  their 
own  freight  separately?” 

He  answered,  “That  would  be  an  almost  impossible  op¬ 
erating  condition.”  “You  have  to  have  the  whole  operation 
under  one  supervision  and  control,  do  you  not?”  Hia 
answer  was,  “That  is  desirable.” 
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Finally,  the  General  testified  that  the  cars  could  not  be 
unloaded  by  the  railroads  at  their  own  convenience. 

He  was  asked:  “Would  it  be  a  satisfactory  operation  if 
the  railroad  personnel  should  unload  these  cars  at  their 
convenience  in  the  way  they  form  an  operating  standpoint 
wanted  to  do  it?”  His  answer  was:  “No,  they  would 
have  to  unload  them  in  such  a  way  that  we  could  keep  our 
ships  moving.” 

He  also  adds:  “The  loading  would  have  to  be  done  ac¬ 
cording  to  your  schedules  to  meet  your  needs?”  “Yes.” 
‘  ‘  And  it  could  not  be  done  at  railroad  convenience  ?  ”  “  No.  ” 

In  line  with  the  record  here,  a  decision  in  favor  of  the 
complainant  would  overrule  the  ex  parte  104  cases,  and  the 
various  cases  dealing  with  port  practices  which  the  Com¬ 
mission  has  heretofore  decided. 

In  effect,  it  would  also  compel  the  railroads  to  employ 
the  Army  as  its  agen',' contrary  to  the  Supreme  Court’s 
decision  in  the  Santa  Fe  case,  232  US  199,  Atchison,  Topeka 
and  Santa  Fe  Kail  way  Company  against  US,  232  US  199, 
where  the  Court  said  that  any  service  that  a  railroad  is 
obligated  to  perform,  it  has  a  right  to  perform  itself. 

Commr.  Aitchison.  That  has  been  pretty  well  shot  dur¬ 
ing  the  war  has  it  not? 

Mr.  Reynolds.  I  do  not  think  so,  no,  sir. 

Commr.  Aitchison.  How  about  all  the  re-routing  and 
things  of  that  sort? 

Mr.  Reynolds.  All  the  what?  ■ 

Commr.  Aitchison.  The  re-routing  that  has  been  required 
under  the  emergency  provisions  of  the  Act?  When  directed 
by  this  Commission,  you  must  turn  traffic  away  and  give  it 
to  somebody  else. 

Mr.  Reynolds.  Yes,  that  is  true,  but  the  Commission  has 
never  gone  so  far,  that  is  to  my  knowledge,  to  say  that  the 
railroad  must  employ  a  certain  agent.  The  railroad  has  a 
right  to  select  its  own  agent  to  do  what  the  railroads  have 
to  do. 

A  decision  in  favor  of  the  government  would  also  compel 
the  railroads  to  accord  the  Army  a  preferred  status  and  to 
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pay  the  4  cents  a  hundred  pounds  at  rates  that  are  de¬ 
pressed. 

We  therefore  ask  that  the  decision  of  the  majority  of  the 
Commission  be  reaffirmed.  Thank  yon. 

Commr.  Aitchison.  Mr.  Winn  ? 

Argument  of  Arthur  L.  Winn,  Jr. 

Mr.  Winn.  May  it  please  the  Commission :  I  appear  for 
the  North  Atlantic  Ports.  They  were  represented  in  this 
proceeding  by  the  following  agencies  which  intervened  and 
participated  in  the  hearing:  The  State  Port  Authority  of 
Virginia,  The  Bichmond  Chamber  of  Commerce,  The  Balti¬ 
more  Association  of  Commerce,  The  Chamber  of  Commerce 
and  Board  of  Trade  of  Philadelphia,  the  Norfolk  Port 
Traffic  Commission,  and  the  Port  of  New  York  Authority. 

Commr.  Mahaffie.  Is  Bichmond  one  of  the  North  Atlan¬ 
tic  Ports? 

Mr.  Winn.  The  intervenor  and  I  had  high  hopes  of  using 
the  James  Biver  for  water-borne  traffic. 

Commr.  Miller.  Water-borne  traffic  has  always  gone  to 
Bichmond. 

Mr.  Winn.  Thank  you  for  your  help. 

All  of  these  ports,  your  honors,  are  neutral  as  to  the  pri¬ 
mary  issue  in  this  case ;  namely  whether  the  railroads  should 
pay  an  allowance  for  certain  wharfage  and  handling  at 
Norfolk. 

What  they  are  concerned  with  is  a  secondary  prayer 
under  which  your  honors  were  asked  to  require  a  separation 
of  the  terminal  and  line-haul  rates.  That  is  to  say,  should 
require  the  railroads  to  publish  the  terminal  charges  and  a 
lower,  separate  line-haul  rate. 

Had  any  such  prayer  been  granted,  you  would  have  had 
a  result  which  would  have  upset  the  entire  port  differential 
adjustment,  which  has  been  built  up,  and  is  the  result  of 
decades  of  port  competition.  That  port  competition  has 
been  bridled.  It  has  been  stabilized  by  the  use  of  one-factor 
rates  which  cover  the  service  from  shipping  point  to  ship- 
side.  Once  you  get  away  from  one-factor  rates,  you  create 
inequalities,  distortions  in  the  rate  structure,  undue  ad- 
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vantages  there,  and  the  result  is  you  would  undermine  this 
important  port  differential  adjustment. 

Now,  in  all  justice  to  the  complainant,  I  should  say  that 
counsel  for  the  government  has  throughout  the  case  at  no 
time  emphasized  this  secondary  prayer  for  a  separation  of 
the  charges.  I  think  they  have  been  aware  of  the  harm 
that  might  be  involved  in  any  such  step. 

I  should  emphasize  too,  that  these  ports  not  only  inter¬ 
vened  but  participated  and  offered  evidence  showing  the 
harm  that  would  be  done  to  the  port  differential  adjust¬ 
ment  if  separation  of  terminal  and  line-haul  charges  should 
be  ordered. 

Now,  your  honors  have  considered  the  question  of  wheth¬ 
er  terminal  charges  should  be  separately  published  many 
times,  and  in  exhaustive  investigations  where  that  was  the 
issue,  where  all  the  evidence  went  to  that,  where  all  the 
thought,  discussion  and  argument  went  to  that  question. 
You  have  unfortunately  ruled  against  any  such  requirement. 

Among  the  cases  stated  are  “lighterage”  cases  203,  State 
of  New  Jersey  versus  Baltimore  and  Ohio,  245,  and  charges 
Atlantic  and  Gulf  Ports.  Now  it  is  interesting  that  in  157 
ICC,  you  had  the  U.  S.  Shipping  Board,  with  a  program  to 
bring  about  a  separation  of  terminal  and  line-haul  charges 
at  the  ports.  You  had  several  of  the  ports  in  favor  of  that 
program.  You  had  an  investigation  embracing  the  southern 
ports  where  that  was  the  issue,  but  because  it  was  so  im¬ 
portant,  you  decided  that  you  should  not  conclude  the 
matter  without  bringing  in  all  of  the  ports.  It  effected  all 
of  them,  with  the  result  you  broadened  the  investigation 
to  bring  in  the  North  Atlantic  Ports.  After  a  hearing  with 
all  the  ports  in  and  on  the  most  careful  consideration  you 
ruled  against  a  separation  of  charges. 

Now,  in  this  case  the  separation  issue  is  only  incidental 
and  we  thing  obviously.  You  should  not  in  a  case  where 
it  has  only  incidental  reference  and  the  only  evidence  is 
against  separation,  you  should  not,  in  such  a  case,  order 
separation. 

Now  we  learn  at  the  argument  this  morning,  that  so  far  as 
the  future  is  concerned,  this  case  is  moot.  I  do  not  know 
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that  counsel  for  the  government,  Mr.  MacGuineas,  has  made 
that  as  clear  as  he  might  have,  and  while  it  is  against  the 
rule  to  go  outside  the  record  in  these  ICC  cases  for  facts 
upon  which  essential  findings  might  be  made,  nevertheless, 
I  think  it  is  appropriate,  natural  and  proper  for  your  hon¬ 
ors  to  go  outside  the  record  and  look  at  your  own  tariffs 
to  learn  whether  you  have  a  case  here  for  the  future.  Let 
us  assume  that  you  know  from  your  tariffs,  such  as  Mr. 
Brooks  has  mentioned,  that  there  is  no  issue  here  as  to  the 
future.  I  think  it  is  incumbent  upon  you  not  to  lay  down 
an  order  for  the  future  when  you  have  no  case  which  in¬ 
volves  any  issue  for  the  future  which  is  not  moot. 

Thank  you,  your  honor. 

Rebuttal  Argument  of  Donald  B.  MacGuineas. 

Mr.  MacGuineas.  I  -would  not  want  my  silence  to  give  any 
Commissioner  the  impression  that  I  agree  Mr.  Reynolds 
statement  of  the  testimony  of  General  Kilpatrick,  the  Com¬ 
mandant  of  the  port  is  a  proper  or  accurate  statement  of 
what  he  testified.  I  must  say  I  think  it  is  a  very  distorted 
statement  of  the  position  of  the  General  in  this  case. 

Mr.  Reynolds.  Well,  I  quoted  exactly  what  he  said. 

Mr.  MacGuineas.  But  he  failed  to  quote  a  great  deal  of 
what  the  General  said,  too.  It  will  not  do  me  any  good  at 
this  stage,  if  the  Commissioners  think  that  is  important,  I 
only  ask  them  to  study  the  transcript. 

My  point  is,  when  he  was  talking  about  operation,  he  was 
talking  about  the  -whole  process  of  getting  the  freight  onto 
the  ship.  Now,  of  course,  the  government  had  to  control  the 
movement  of  ships  when  German  submarines  -were  lurking 
outside  the  port.  Of  course,  the  government  had  to  decide 
whether  explosives  should  be  placed  in  the  particular  part 
of  a  ship  or  not,  but  that  has  nothing  to  do  with  this  case. 
We  are  not  asking  the  carriers  to  load  or  move  the  ships  in 
or  out  of  the  port  or  out  of  the  slip  and  back  again. 

All  that  we  are  asking  the  carriers  to  do  is  unload  those 
cars  and  put  the  freight  on  the  pier  floor.  When  they  do 
that,  with  respect  to  traffic  and  ship-side  rates,  their  obliga¬ 
tion  is  done.  If  that  traffic  has,  in  a  particular  circum¬ 
stance,  to  go  back  to  the  warehouse,  that  is  none  of  the 
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carrier's  concern,  we  do  not  ask  them  to  do  anything  about 
that,  so  there  is  nothing  to  this  talk  about  convenience  of 
operation.  All  the  carriers  have  ever  been  asked  to  do  and 
expected  to  do  is  to  bring  the  cars  onto  the  pier,  which  they 
are  doing  with  their  Belt  Line  engine,  and  unload  them. 

Of  course,  that  involved  reasonable  coordination  between 
ship  movement  and  rail  movement.  It  would  at  any  rail 
change,  whether  operated  under  civilian  or  military  condi¬ 
tions.  There  is  nothing  about  that  exceptional  or  unusual. 
However,  I  do  want  to  make  that  point  very  plain  to  the 
Commission :  There  is  not  a  scrap  of  evidence  in  this  case 
that  any  carrier  ever  complained  that  the  actual  handling 
of  the  cars  was  in  any  way  inconvenient  to  it.  It  never 
complained  that  any  car  was  detained  on  that  pier  an  un¬ 
reasonable  time.  It  never  complained  that  it  could  not  get 
its  cars  on  and  off  the  piers  as  it  saw  fit  to  do.  That  is 
purely  a  red  herring  in  this  case  which  is  purely  without 
support  in  the  evidence. 

Rebuttal  Argument  of  Benjamin  J.  Brooks. 

Mr.  Brooks.  Counsel  for  the  carriers  talked  about  prin¬ 
ciples  involved,  and  that  if  the  plaintiff  wins  this  case,  it 
would  be  upsetting  a  lot  of  the  principles  with  respect  to 
allowances  at  piers  and  ports,  and  would  be  contrary  to 
the  ex  parte  104  cases.  That  is  not  so  at  all.  Not  at  all, 
not  at  all. 

As  I  pointed  out  in  my  argument  in  chief,  this  situation 
here  is  quite  different  from  that  involved  in  the  terminal 
cases  involving  industries.  There,  there  is  a  question  of 
just  how  far  the  line-haul  rate  actually  extended.  In  a 
good  many  of  those  cases,  of  course,  it  hinged  on  how  far 
the  industry  would  permit  the  carriers  to  go  at  their  own 
convenience  and  without  interference,  and  all. 

We  have  nothing  like  that  here.  That  part  of  the  move¬ 
ment  would  be  analagous  to  the  switch  movement  here.  That 
is  between  the  line-haul  movement,  and  the  piers.  How¬ 
ever,  here,  that  issue  is  not  involved. 

Commissioner  Mahaffie  asked  me  a  question  at  the  last 
argument,  as  to  whether  or  not— I  think  it  was  along  this 
line — whether  or  not  the  government  might  not  have  a 
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claim  for  rendering  that  switching  service,  and  I  answered 
that  I  thought  probably  they  did. 

However,  that  is  not  in  here.  That  brushes  the  ex  parte 
104  cases  aside.  What  we  have  here  is  the  question  of 
wharfage  and  handling,  which  are  definitely  and  positively 
included  in  the  single  factor,  ship-side  rate. 

What  does  single  factor  mean?  It  means  one  factor, 
one  rate,  including  both  line-haul  and  terminal  services. 

Commr.  Mahaffie.  If  the  switching  service  was  not  an 
obligation  of  the  line-haul  carrier,  and  I  understand  that 
was  taken  over  by  the  War  Department  and  performed  by 
it,  and  it  makes  no  claim  on  account  of  that,  now  is  that  not 
about  a  2  mile  interruption  from  where  the  line-haul  serv¬ 
ice  actually  ends  and  where  you  want  the  unloading  per¬ 
formed? 

Mr.  Brooks.  It  is  something  in  the  neighborhood  of  2 
miles. 

Commr.  Mahaffie.  Well,  2  miles,  then,  where  the  line- 
haul  service  ends. 

Mr.  Brooks.  That  is  true. 

Commr.  Mahaffie.  And  the  place  where  you  want  the 
loading  performed  by  the  carrier  or  an  allowance  made? 

Mr.  Brooks.  I  am  not  asking  that  the  carriers  perform 
the  unloading :  they  say  that  in  effect  it  had  to  be  an  Army 
operation.  The  majority  of  the  Commission  so  found  in  its 
report  that  obviously  anything  but  operation  by  the  com¬ 
plainant  was  impracticable.  My  point  is  this  your  honor, 
that  that  wharfage  handling  is  in  that  single  factor  rate. 

Now  then,  go  back  to  that  wharfage  case  in  157  ICC, 
where  the  question  came  up  about  separating  the  line-haul 
rates  and  the  wharfage  in  handling,  and  terminal  charges. 
What  was  the  first  question  that  the  Commission  passed  on? 
The  adequacy  of  the  facilities  held  out  by  the  carriers.  The 
adequacy  of  the  facilities,  and  the  Commission  found,  then, 
that  the  facilities  were  adequate. 

The  next  question  they  considered  was  anybody  being 
injured.  They  stated  in  the  report  that  opportunities  were 
afforded  the  interested  parties  to  show  injury,  but  no  sub¬ 
stantial  injury  was  shown. 
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The  question  then  came  up,  should  the  carriers,  in  the 
light  of  all  that,  be  obliged,  after  they  have  supplied  ade¬ 
quate  facilities,  to  turn  traffic  that  they  could  handle  at 
those  facilities  over  to  the  municipal  or  private  pier  facili¬ 
ties.  The  Commission  said  no.  So  long  as  the  carriers  hold 
out  these  facilities  and  they  are  adequate  and  the  service  is 
satisfactory,  no.  We  will  tell  these  private  pier  operators 
— as  you  told  them  in  the  Weyerhaeuser  case  and  there  too 
you  found  the  pier  facilities  were  adequate.  You  said  to 
the  private  pier  people,  if  you  want  it  use  your  own  private 
piers,  you  are  going  to  have  to  pay  twice.  You  said  that  in 
the  wharfage  case  in  157,  ICC.  You  pay  once  in  the  single 
factor  shipside  rate,  and  you  again  pay  when  you  perform 
the  services. 

Commr.  Mahaffie.  Do  you  and  Mr.  MacGuineas  differ  as 
to  the  obligation  of  the  railroad  in  these  circumstances  as 
to  actually  performing  the  unloading? 

Mr.  Brooks.  I  take  their  railroads  at  their  word.  They 
say  they  just  could  not  have  done  it.  It  would  have  to  be  an 
Army  operation,  with  all  of  these  complications  that  were 
involved  there.  My  point  is  this :  the  railroads  were  not  in 
a  position  to  render  adequate  service.  Therefore,  under 
the  Commission’s  discussion,  findings  and  all  in  the  wharf¬ 
age  case  in  157,  ICC,  if  they  had  had  the  instant  situation 
before  them  at  that  time,  they  would  have  ordered  a  sepa¬ 
ration,  or  an  allowance. 

The  decision  there,  your  honor  will  recall,  was  6  to  5  in 
favor  of  not  separating^  Here  very  definitely  they  would 
have  ordered  the  separation.  However,  I  am  not  arguing 
for  separation  of  the  terminal  charges  from  the  line-haul 
rates.  No,  I  very  definitely  take  the  position  that  there 
should  be  a  continuance  of  those  single  factor  ship-side 
rates,  even  though  in  the  majority  report  and  the  last  re¬ 
port  it  was  stated  that  I  did  argue  for  separation  of 
charges. 

If  you  got  that  impression,  I  am  sorry  because  I  did  not 
intend  that  at  all. 

Just  one  more  word  on  this  question  of  adequate  facili¬ 
ties  :  It  is  admitted  by  everybody  that  the  railroads  are  not 
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in  a  position  to  serve.  That  being  true,  it  was  of  necessity, 
there  had  to  be  a  change  in  the  charge.  They  had  been  mak¬ 
ing  the  holding  out,  their  agent  had  performed  this  wharf¬ 
age  service  and  so  forth  and  the  agent  had  paid  4  cents  100 
pounds.  The  railroads  did  not  get  that  money,  they  got  it 
and  passed  it  on  to  the  agent. 

Now,  what  is  the  situation?  The  Army  furnished  the 
wharf,  performed  the  service  and  the  railroads  keep  the  4 
cents,  not  on  normal  traffic  but  on  10  times  normal. 

Commr.  Pattebson.  Are  the  local  rates  any  less  than 
the  rate  charged  here  with  this  service  included? 

Mr.  Bbooks.  By  a  local  rate,  your  Honor,  you  are  talk¬ 
ing  about  a  domestic  rate. 

Commr.  Pattebson.  That  is  right. 

Mr.  Bbooks.  On  that  score,  of  course,  from  trunk  line 
territory,  your  rates  are  to  Norfolk,  export-import  rates 
are  substantially  on  the  domestic  level.  It  is  to  and  from 
central  territory  where  you  have  the  lower  rates  on  export 
and  import  traffic,  and  there,  of  course,  you  have  Norfolk 
on  the  Baltimore  basis  and  has  been  so  for  years  and  years. 

Commr.  Pattebson.  Then  certain  rates  are  the  same  a‘s 
these  rates  were  without  this  service  included,  and  those 
rates  are  not  unreasonable  are  they. 

Mr.  Bbooks.  No,  because  I  think  those  domestic  rates  are 
on  the  basis  the  Commission  prescribed.  However,  as  the 
Commission  has  said  time  and  time  again,  domestic  rates 
are  not  necessarily  the  yardstick  for  export  rates. 

Commr.  Mahaffie.  You  suggest  a  finding  that  these 
export  rates  are  unreasonable  to  the  extent  of  4  cents? 

Mr.  Bbooks.  No,  sir,  I  will  come  to  that  a  little  later.  It 
is  a  question  of  unreasonable  practice  rather  than  unrea¬ 
sonable  rates. 

The  Commission  told  the  railroads,  “We  will  protect  you 
and  your  facilities  so  long  as  they  are  adequate  to  take 
care  of  the  job.”  They  were  adequate  in  normal  times. 
When  war-time  came  along,  they  were  no  longer  adequate. 

In  that  connection,  I  cited  in  my  reply  brief  dated  No¬ 
vember  15, 1945, 1  cite  several  cases  where  the  Commission 
has  found  that  because  of  war-time  conditions,  export  rates 
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were  found  to  be  reasonable  and  not  on  the  tariff  involved 
which  had  been  charged  the  full  domestic  rate.  The  Com¬ 
mission  said  that  because  of  the  war-time  conditions,  we 
find  the  export  rates  should  be  charged  here. 

You  have  the  same  kind  of  a  situation  here.  It  is  a 
war-time  emergency  situation. 

Now  on  this  question  of  the  private  piers  and  private 
property  and  the  fear  of  the  carriers  that  this  might  spread, 
there  is  absolutely  no  foundation  for  that  statement. 

Your  situation  here  is  not  at  all  comparable  to  a  private 
pier  operator  with  private  goods  or  a  shipper  building  a 
private  pier  and  taking  traffic  away  from  the  railroad  piers. 
No.  The  government  took  over  the  principle  piers  at  Nor¬ 
folk.  They  used  them  temporarily,  and  now  they  are  back 
in  the  hands  of  the  railroad  or  their  agents  and  are  being 
used  again.  There  is  nothing  at  all  to  that  point. 

Of  course,  there  is  the  point  of  the  wharfage  charge  of 
1  cent.  There  is  no  point  to  that.  That  is  included  in  the 
single-factor,  ship-side  rate. 

The  Army  is  now  providing  the  wharfage,  so  they  are 
entitled  to  the  1  cent  out  of  the  single-factor  ship-side  rate. 

On  this  question  of  many  commodities  not  being  carted, 
the  wharfage  absorption  allowances,  that  is  taken  into  con¬ 
sideration  in  the  making  of  the  rates  on  those  allowances. 
This  rate  here  considers  commodities  on  which  wharfage 
is  included  on  the  single-factor  ship-side  rates,  and  in 
which  the  railroad  agent,  if  continued  in  charge,  would 
have  performed  that  service  rather  than  the  Army. 

On  the  question  of  the  rates  being  depressed,  no.  The 
only  evidence  in  the  case  on  that  score  is  the  showing  with 
respect  to  the  distances  and  the  measure  of  the  class  rates 
to  and  from  central  territory,  where,  as  everybody  knows, 
the  Norfolk  rates  have  been  on  the  same  basis  as  Baltimore 
for  a  longer  period  of  time  than  I  have  been  here  on  this 
earth,  and  I  am  white-headed  now.  Maybe  not  an  old  man 
but  beyond  the  50  year  mark. 

In  that  connection,  as  I  point  out  in  my  brief,  the  Com¬ 
mission  has,  in  a  number  of  cases,  prescribed  rates  to  and 
from  Norfolk  on  export-import  traffic  on  the  same  level  as 
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Baltimore.  It  just  followed  as  a  matter  of  course,  that  it 
would  so  be. 

In  at  least  one  case,  the  Commission  prescribed  the  same 
rate  from  Norfolk  as  from  Baltimore  on  import  traffic  to 
points  in  central  territory,  and  awarded  reparations  from 
Norfolk  on  the  same  basis  as  on  traffic  from  Baltimore. 

There  is  the  King  Powder  Company  case  61,  ICC  at  459. 
Now  the  question  here  is  not  whether  or  not  the  rates  are 
reasonable  maximum  rates.  The  question  has  to  do  with 
an  unreasonable  practice. 

In  my  latest  brief  or  petition  at  pages  17  and  18, 1  cover 
that  point.  I  want  to  direct  your  attention  here  to  one  case 
that  went  to  the  Supreme  Court  in  the  Adams  versus  Mills 
case,  286  U.  S.  at  397.  The  Supreme  Court  said,  “the  ques¬ 
tion  of  the  issue  is  not  the  reasonableness  of  the  charge  but 
the  lawfulness  of  the  practice.” 

In  Alberts  Milling  Company  case,  256  ICC  491,  the  Com¬ 
mission  said  at  page  499,  “It  is  clear  that  the  aggregate  of 
the  line-haul  rate  of  25  cents  and  the  switching  charge  of 
$6.44  is  not  inherently  unreasonable”. 

But  just  the  same,  the  Commission  found  it  to  be  an  un¬ 
reasonable  practice,  and  awarded  reparations. 

Now,  the  question  of  public  interest  was  not  even  men¬ 
tioned  in  the  majority  report. 

Very  definitely  here  the  question  of  public  interest  should 
play  a  dominant  part.  In  my  brief  I  refer  to  that  Santa  Fe 
case,  232  U.  S.,  where  the  Supreme  Court  held  that  what¬ 
ever  facilities  and  services  the  carriers  were  obliged  to 
perform,  they  have  a  right  to  supply  for  themselves. 

The  Supreme  Court  also  held  there  that  the  question  of 
the  interest  of  the  public  must  be  taken  into  consideration, 
and  here,  when  you  take  into  consideration  the  interests  of 
the  public,  including  the  railroads,  if  you  please,  very  defi¬ 
nitely  what  was  done,  the  government  taking  over  and 
operating  the  piers,  was  in  the  public  interest,  and  the 
public  should  not  be  obliged  td  pay  for  it. 

I  thank  you. 
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Rebuttal  Argument  of  Donald  B.  MacGuineas 

Mr.  MacGuineas.  Mr.  Commissioner,  may  I  make  one 
statement  with  respect  to  Mr.  Brooks’  position,  with  re¬ 
spect  to  the  government. 

He  is  here  as  amicus  curiae  only.  He  is  not  speaking  for 
the  government.  If  he  stated  as  I  understood  him  to  state 
in  response  to  Commissioner  Mahaffie’s  question,  that  the 
government  concedes  that  the  switching  service  had  been 
taken  over  by  the  government,  that  is  not  at  all  the  govern¬ 
ment’s  position,  we  take  the  position  that  we  were  getting 
the  so-called  switching  service,  that  is,  bringing  the  cars 
actually  onto  the  piers.  We  have  no  complaint  about  that, 
we  were  getting  that  by  use  of  the  Belt  Line  engine.  There 
is  no  interruption  of  service  in  this  case  at  all. 

I  also  want  to  make  it  clear  that  the  carriers  could  have 
performed  this  service  at  the  piers  if  they  had  made  a 
bona  fide  effort  to  do  so. 

Commr.  Pattebson.  It  was  at  your  direction,  by  holding 
the  cars  out 

Mr.  MacGuineas.  Yes,  but  I  say  there  was  no  interrup¬ 
tion  of  service.  We  never  contended  that  there  was. 

Commr.  Aitchison.  The  proceeding  will  be  taken  under 
advisement  and  the  Commission  is  adjourned. 

(Whereupon,  at  12:20  o’clock  p.  m.,  oral  argument  in  the 
above-entitled  matter  was  closed.) 
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QUESTIONS  PRESENTED 


I.  Whether  certain  railroad  tariffs,  properly  construed, 
required  the  carriers  to  perform  or  to  pay  for  wharfage  and 
handling  ( i.e terminal)  services  at  Army  Base  piers  1  and 
2,  Norfolk,  Virginia. 

II.  Whether,  apart  from  the  tariffs,  it  was  unjust  and  dis¬ 
criminatory  within  the  meaning  of  the  Interstate  Commerce 
Act  for  the  carriers  to  fail  to  compensate  the  Army  for  its 
performance  of  terminal  services  at  those  piers  subsequent 
to  June  15, 1942,  in  the  light  of  the  following  circumstances : 

(1)  The  Army  paid  the  same  rates  on  its  freight  as 
commercial  shippers  paid  on  their  freight ; 

(2)  Commercial  shippers  whose  freight  moved  over 
Norfolk  piers,  including  the  Army  Base  piers,  per¬ 
formed  no  service  in  conjunction  with  the  handling  of 
the  traffic; 

(3)  Until  June  15, 1942,  the  carriers  had  paid  for  the 
performance  of  terminal  services  at  the  Army  Base 
piers  for  more  than  twenty  years,  during  which  time  the 
premises  were  occupied  and  the  services  performed  by 
various  lessees  of  the  Army ; 

(4)  The  carriers  either  performed  or  paid  for  the 
performance  of  such  services  at  the  other  piers  located 
at  the  Port  of  Norfolk. 
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STATEMENT  OF  THE  CASE 

NATURE  OF  THE  ACTION 

This  action  was  filed  on  November  20, 1947  by  the  United 
States  of  America  against  the  Interstate  Commerce  Com¬ 
mission  and  the  United  States  to  enjoin  and  to  set  aside  an 
order  of  the  Commission  (App.  1-8).  A  motion  by  the  ap¬ 
pellee  railroads  to  intervene  was  granted  on  March  1,  1948 
(App.  63).  Subsequently,  on  July  26,  1948,  a  three-judge 
court  ordered  the  complaint  dismissed  (App.  76)  on  the 
ground  that  the  United  States,  being  a  necessary  defendant 
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in  a  suit  brought  to  set  aside  an  order  of  the  Commission 
(28  U.S.C.  §  46),  could  not  also  be  a  party  plaintiff  in  such 
an  action  (App.  70-76).  On  appeal,  the  Supreme  Court  re¬ 
versed,  holding  that  the  Government,  in  its  capacity  as  a 
shipper,  could  institute  proceedings  before  the  Interstate 
Commerce  Commission  to  recover  alleged  illegal  exactions 
obtained  from  it  by  railroads  and  that,  like  any  other  ship¬ 
per,  it  might  challenge  in  the  courts  the  legality  of  the 
Commission’s  action  in  failing  to  afford  it  relief.  337  U.S. 
426.  Determining  further  that  the  petition  should  have  been 
heard  in  the  first  instance  by  a  single  district  judge,  with 
right  of  appeal  to  the  Court  of  Appeals,  the  Supreme  Court 
remanded  the  cause  for  consideration  on  the  merits.  The 
case  was  thereupon  heard  by  Judge  Morris  and  a  judgment 
entered  dismissing  the  petition.  From  that  judgment,  the 
United  States  appeals  (App.  91). 

NATURE  OF  THE  PRIOR  ADMINISTRATIVE  PROCEEDINGS 

The  administrative  proceedings  out  of  which  this  litiga¬ 
tion  arises  were  instituted  by  a  complaint  against  certain 
railroads  1  (including  intervenors)  filed  by  the  Government 
with  the  Commission  on  April  15,  1944  (App.  93-101). 
Alleging  unlawful  practices  under  the  Interstate  Commerce 
Act  relative  to  charges  exacted  by  railroads  from  the  United 
States,  the  complaint  demanded  damages  and  other  relief.2 
After  a  hearing  before  an  examiner,  Division  2  of  the  Com¬ 
mission  (one  commissioner  dissenting)  found  that  the  rail¬ 
roads  had  violated  the  Act  and  that  the  Government  had 
been  damaged  in  the  manner  alleged  (see  Report  of  Division 
2,  App.  8-24).  On  consideration  by  the  entire  Commission, 
this  decision  was  reversed  (four  commissioners  dissenting) 

1  During  the  pendency  of  the  proceedings  before  the  Commission, 
one  of  the  principal  defendants,  the  Norfolk  and  Western  Railway 
Company,  settled  the  Government’s  claim  against  it  for  $865,000 
(App.  37,  668,  718).  That  carrier,  therefore,  is  no  longer  an  in¬ 
terested  party. 

2  The  prayers  seeking  relief  from  future  exactions  became  moot 
when,  prior  to  final  action  by  the  Commission,  piers  operated  by 
the  Government  during  wartime  (see  Summary  of  Facts,  infra) 
were  returned  to  private  operation.  These  prayers  were  accord¬ 
ingly  abandoned. 
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(Report,  App.  24-40).  After  reargument,  the  Commission 
(five  commissioners  dissenting)  affirmed  its  prior  decision 
(Report,  App.  41-56).  An  order  dismissing  the  complaint 
was  accordingly  entered  on  July  25,  1947  (App.  8). 

SUMMARY  OF  FACTS 

For  more  than  fifty  years  it  has  been  the  general  practice 
of  railroads  serving  North  Atlantic  ports,  including  Nor¬ 
folk,  Virginia,  to  provide  the  facilities  and  services  for 
the  interchange  of  freight  between  railroad  cars  and  water 
carriers  (App.  10,  239-240,  262-3).  With  exceptions  as  to 
certain  types  of  freight,3  the  railroads  have  provided, 
either  directly  or  through  terminal  operators,  the  requisite 
pier  facilities,  commonly  known  as  wharfage,  and  the  labor 
and  equipment  required  to  move  freight  between  railroad 
cars  and  pier  floor,  commonly  known  as  handling  services. 
Ibid. 

Among  the  piers  used  by  the  railroads  at  Norfolk  were 
the  facilities  known  as  Army  Base  piers  1  and  2  (App. 
12) .  The  Base  piers,  which  are  the  largest  and  best  equipped 
at  the  Port  (App.  177-8,  182-3),  were  built  by  the  Govern¬ 
ment  during  World  War  I  (App.  12).  Shortly  after  the 
conclusion  of  hostilities,  however,  they  were  leased  to  the 
City  of  Norfolk  which  operated  them  as  commercial  termi¬ 
nals  until  1925  (App.  12).  They  were  then  leased  succes¬ 
sively  to  the  Norfolk  Tidewater  Terminal  Inc.  and  to  the 
Transport  Trading  and  Terminal  Corporation,  which  also 
operated  them  as  commercial  terminals  (App.  12).  The 
latter  company  was  in  possession  from  July  1,  1940  until 
June  15, 1942,  when  its  lease  was  cancelled  and  the  Govern¬ 
ment  resumed  possession  (App.  12). 

Railroads  serving  Norfolk  which  did  not  possess  their 
own  facilities  for  unloading  from  car  to  pier  floor  provided 
this  service  to  their  shippers  by  hiring  terminal  operators. 
(App.  10).  Thus,  in  1925,  the  Pennsylvania  Railroad 
Company  contracted  with  Norfolk  Tidewater  Terminal 
Inc.,  then  operating  the  Army  Base  piers,  agreeing  to  pay 

'  These  exceptions  are  not  material  to  the  issues  in  this  case. 
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it  20^  per  ton  for  wharfage  and  60?  per  ton  for  handling 
services  performed  in  connection  with  Pennsylvania  export 
and  import  traffic  (App.  266).  Subsequently,  the  other 
Official  Territory  railroads,  excepting  the  Chesapeake  & 
Ohio,  made  similar  arrangements  with  Norfolk  Tidewater 
(App.  11).  The  carriers  continued  to  operate  under  the 
same  arrangement  when  the  successor  lessee  of  the  Army 
Base  piers,  Transport  Trading  and  Terminal  Corporation, 
took  possession  (App.  579). 

The  tariffs  of  the  Official  Territory  railroads  provided 
that  their  rates  to  Norfolk  on  export  traffic  included  the 
charges  made  at  designated  terminals  for  wharfage  and 
handling,  not  to  exceed  20^  and  60^  per  ton,  respectively 
(Ex.  4,  App.  416-451).  Representative  of  these  tariffs  is 
that  of  the  Virginian  Railway  Company  which  reads  (Ex.  4, 
App.  441-2) : 

At  Lincoln  Tidewater  Terminals,  Inc.,  Transport 
Trading  and  Terminal  Corporation,  or  Southgate  Ter¬ 
minal  Corporation  (Portsmouth  Division  Terminals). 

Wharfage,  handling  and  terminal  charges,  as  pub¬ 
lished  in  Norfolk  and  Portsmouth  Belt  Line  Railroad 
Tariff  No.  6-J,  I.C.C.  No.  105  will  be  included  in  the 
transportation  rates  applicable  to  or  from  Norfolk, 
Va.,  on  the  following  traffic  moving  in  connection  with 
the  Virginian  Railway  through  the  above  terminals.4 

The  other  individual  lines  which  serve  Norfolk  provided  in 
their  tariffs  either  that  the  rates  cover  wharfage  and 
handling  services  at  Norfolk  (but  not  to  exceed  20£  per  ton 
and  60^  per  ton,  respectively),  or  that  the  carrier  will  pro¬ 
vide  those  services  without  additional  expense  to  the  ship¬ 
per  (Ex.  4,  App.  416-451). 

By  virtue  of  competitive  conditions  existing  between 
ports,  export  rates  on  shipments  to  Norfolk  are  lower  than 
domestic  rates  to  Norfolk  (App.  46;  Ex.  8,  App.  471-7). 

4  The  Norfolk  and  Portsmouth  Belt  Line  Railroad,  referred  to  in 
the  above  tariff,  is  a  terminal  carrier  which  receives  cars  from  line- 
haul  carriers  and  moves  them  to  the  piers.  It  is  owned  by  eight 
line-haul  carriers  which  it  serves.  It  publishes  in  its  tariff  charges 
of  1£  per  100  pounds  for  wharfage  (z.  e.,  20tf  per  ton)  and  3^  per 
100  pounds  for  handling  (z.  e.,  60^  per  ton)  (App.  448) . 
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The  carriers  protect  themselves  against  abuse  by  pro¬ 
viding  generally  in  their  tariffs  that  the  export  rates  apply 
only  to  traffic  that  does  not  leave  the  possession  of  the  rail¬ 
roads  or  its  agents  (Ex.  3,  App.  362-406,  e.g.  at  367-8).  The 
tariffs,  however,  contain  a  specific  modification  of  the  re¬ 
quirement  of  continued  railroad  possession  where  satisfac¬ 
tory  proof  of  exportation  is  given.  They  provide  that  ex¬ 
port  rates  shall  apply  “also  on  traffic  delivered  to  the  party 
entitled  to  receive  it  at  the  carriers’  seaboard  stations  to 
which  export  rates  apply  which  traffic  is  handled  direct  from 
carriers  ’  stations  to  steamship  docks  and  on  which  required 
proof  of  exportation  is  given”  (Ex.  3,  e.g.  at  App.  367-8). 
Moreover,  during  the  war,  there  was  incorporated  in  the 
tariffs  a  further  provision  which  assumes  particular  im¬ 
portance  in  this  case : 

Export  rates  will  also  apply  on  shipments  consigned 
on  bills  of  lading  for  export,  destined  to  foreign  coun¬ 
tries  or  foreign  possessions  of  the  United  States, 
handled  through  United  States  Navy  Yards,  Naval 
Bases  or  Army  Bases  or  delivered  to  United  States 
Government  vessels  docked  thereat  on  presentation  of 
proper  evidence  of  exportation.  Ibid. 

In  1942,  a  war  year,  the  United  States  became  the  prin¬ 
cipal  shipper  over  the  Army  Base  piers  (App.  12,  105-6). 
Owing  to  the  greatly  increased  volume  of  traffic  and  the 
emergency  conditions  prevailing,  the  Government  deemed 
it  necessary,  in  the  public  interest,  to  cancel  its  lease  to  the 
Transport  Trading  and  Terminal  Corporation  and  to  as¬ 
sume  direction  of  the  operations  on  its  piers  with  a  view 
to  expediting  the  movement  of  outbound  military  freight 
(App.  26,  116).  The  Army  thereafter  performed  the  func¬ 
tion  which  previously  had  been  the  business  of  its  lessee 
(App.  108).  The  character  of  the  change  was  summarized 
in  the  Report  of  Division  2  as  follows 5  (App.  15) : 

The  handling  of  the  freight  between  cars  and  pier 
floor  prior  to  June  15,  1942,  was  performed  by  the 

5  See,  also,  the  Report  of  the  full  Commission,.  App.  28,  and  testi¬ 
mony  at  App.  182,  192. 
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pier  operator  with  civilian  labor.  On  that  date  the 
Army  took  over  the  piers,  but  there  was  no  change  in 
this  loading  and  unloading  operation.  The  Army, 
utilizing  the  existing  organization,  performed  the  serv¬ 
ice  with  the  same  civilian  employees,  under  the  same 
supervisory  force,  and  did  the  work,  at  its  own  ex¬ 
pense  and  in  the  same  manner  as  the  terminal  operator. 
Gradually,  as  additional  labor  to  handle  the  greater 
volume  was  required,  troops  were  used  to  assist  in 
the  unloading  operations.  At  the  time  of  the  hearing, 
they  represented  about  one-half  of  the  total  force  em¬ 
ployed  for  that  purpose.  If  the  Army  had  not  taken 
its  property,  the  terminal  company,  with  proper  or¬ 
ganization,  could  have  continued  the  operation. 

The  railroads  maintained  a  joint  agent  at  the  Base 
throughout  the  war  (App.  328-9).  He  issued  notices  of 
arrival  when  cars  arrived  at  destination.  Ibid.  When  the 
cars  were  placed  on  tracks  at  the  Army  piers,  the  Army 
assumed  full  responsibility  for  further  operations  (App. 
44,  108,  232). 

After  June  15, 1942,  the  Army  Base  piers  continued  to  be 
open  to  ordinary  commercial  freight,  subject,  of  course,  to 
military  priorities  (App.  107).  Between  1942  and  1944  the 
Army  handled  700  carloads  of  commercial  freight  for 
which  it  received  no  payment  from  the  railroads  (App.  122- 
3).  The  carriers,  however,  made  no  alteration  in  their  rates 
either  with  respect  to  military  or  commercial  traffic  (Ex.  3, 
App.  362-406). 

Shortly  after  taking  over  the  piers,  the  Army  addressed 
several  written  requests  to  the  railroads  requesting  that  they 
make  an  allowance  to  the  Government  equivalent  to  what 
had  been  previously  paid  the  Government’s  lessee  (App.  16, 
110,  331  et  seq.).  The  carriers  refused  (App.  17,  341,  343 
et  seq.).  On  May  22,  1943,  the  Government  made  written 
requests  of  all  railroads  serving  Norfolk  to  perform  the 
handling  services  to  the  extent  that  those  services  had  for 
many  years  been  included  in  the  line-haul  rates  (App. 
344).  For  this  purpose,  the  Government  also  offered  to 
let  the  railroads  take  over  its  civilian  force  (App.  28)  and 
to  supplement  this  force,  whenever  it  proved  inadequate, 
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with  troops  (App.  16,  111).  These  offers  were  subject 
only  to  the  condition  that  the  carriers  observe  security,  fire, 
safety  and  sanitary  rules  (App.  16, 110).  The  carriers  de¬ 
clined  to  perform  the  service  (App.  354-5). 

The  Government  thereupon  filed  its  complaint  with  the 
Commission  (App.  93-101)  charging  that  the  carriers,  by 
reason  of  their  refusal  to  make  an  allowance  for  wharfage 
and  handling  services  on  traffic  moving  over  the  Army 
Base  piers  or  to  perform  the  handling  services  themselves 
on  such  traffic,  on  and  after  June  15,  1942,  had  subjected 
the  Government  to  the  payment  of  rates  and  charges  which 
were,  when  exacted,  unjust  and  unreasonable,  in  violation 
of  §1(5)  and  §1(6)  of  the  Interstate  Commerce  Act;  un¬ 
justly  discriminatory,  in  violation  of  §  2  of  the  Act ;  unduly 
prejudicial  to  military  traffic  and  not  in  full  compliance  with 
§  6(8)  of  the  Act;  and  excessive  and  without  any  allowance 
to  the  owner  for  the  use  of  its  instrumentalities  in  transpor¬ 
tation  and  for  its  rendition  of  services  connected  with  trans¬ 
portation,  in  violation  of  §  15(13)  of  the  Act.  Appropriate 
damages  were  sought.6 

THE  DECISION  OF  THE  DISTRICT  COURT 

The  district  judge  stated  that  the  position  of  the  Govern¬ 
ment  rests  principally  upon  two  propositions  (App.  86) : 

First,  that  the  publication  of  the  tariff  quoting  rates 
for  shipside  delivery,  including  wharfage  and  handling 
charges,  to  the  two  piers  here  involved  as  the  piers  of 
the  Transport  Trading  and  Terminal  Corporation, 
created  an  obligation  either  to  perform  those  services 
or  make  a  4  cents  per  hundred  pounds  allowance  in 
lieu  thereof,  because  such  tariff  provisions  was  a  desig¬ 
nation  of  the  terminal  facility  rather  than  the  operator 
of  the  terminal  facility. 

[Second]  •  •  •  that  the  failure  to  perform  the  ac¬ 
cessorial  services  or  make  the  allowance  in  lieu  thereof, 
which  by  contract  had  been  theretofore  paid  by  the 
defendant  railroads  to  the  corporation  operating  the 
terminal  facility  as  a  public  wharfinger,  was  a  discrim- 

•  While  it  was  undisputed  that  the  Government’s  handling  costs 
exceeded  per  100  pounds,  the  Government  sought  reparations 
only  at  those  rates  (App.  22).  \ 
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ination  against  the  Government,  resulting  in  an  nnjnst 
enrichment  in  that  the  defendant  railroads  were  paid 
in  their  freight  rate  for  services  they  did  not  perform. 

On  the  first  point,  the  majority  of  the  Commission  had 
held  the  tariff  provisions  relating  to  the  performance  of 
wharfage  and  handling  services  inapplicable  after  the  Army 
resumed  possession,  stating  (App.  43) : 

The  reference  in  the  tariffs  in  some  instances  was 
to  the  “terminals”  and  in  other  instances  to  the  “facil¬ 
ities”  of  the  Transport  Trading  and  Terminal  Cor¬ 
poration,  but  no  mention  was  made  in  those  tariffs  to 
Army  Base  Piers  1  and  2  by  that  name.  In  order  to 
sustain  the  complainant’s  contention,  therefore,  it 
would  be  necessary  to  read  into  the  tariffs  words  which 
were  not  there. 

The  district  judge  did  not  adopt  this  view.  He  held, 
however,  that  it  has  been  the  general  practice  of  the  car¬ 
riers  “to  limit  the  export  rate,  whether  including  wharfage 
and  handling  services  or  not  •  •  •  to  [the]  situation  where 
the  railroad  carrier  itself,  or  through  its  agent,  has  had 
the  custody  of  the  freight  passing  from  the  line-haul  carrier 
to  the  ship,  or  vice  versa.”  He  found  confirmation  of  the 
existence  of  this  practice  in  the  fact  that  the  railroads  had 
by  contract  with  Transport  Terminal  and  Trading  Corpora¬ 
tion  provided  that  the  export  rate  would  not  govern  with 
respect  to  freight  of  which  that  public  wharfinger  was 
the  owner.  While  the  district  judge  recognized  that  the 
railroads  had  agreed  by  tariff  provision  that  the  export  rate 
would  apply  on  shipments  handled  at  United  States  Navy 
Yards,  Naval  bases  or  Army  bases,  he  concluded  that  this 
was  not  an  assumption  of  an  obligation  to  perform  or  to 
make  allowance  for  terminal  services. 

As  to  the  second  proposition,  the  court  pointed  out  that 
for  reasons  of  “their  own  convenience  and  to  meet  their 
own  peculiar  needs  #  *  many  owners  of  freight  have  con¬ 

structed  and  operate  their  own  private  piers  and  wharves” 
(App.  88).  Such  owners,  he  said,  cannot  recover  an  allow¬ 
ance  for  terminal  services  which  they  perform,  since  the 
railroads  customarily  hold  themselves  out  to  perform  only 
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at  designated  public  terminals.  Assimilating  the  present 
case  to  the  private  pier  case,  he  concluded  that  a  legitimate 
distinction  might  be  drawn  between  the  situation  which 
prevailed  before  the  Government  took  over  the  Army  Base 
piers,  at  which  time  the  railroads  paid  the  terminal  charges 
out  of  the  rates  collected,  and  that  which  prevailed  there¬ 
after.  Substantially,  this  was  the  position  taken  by  the 
majority  members  of  the  Commission. 

STATUTE  INVOLVED 

Pertinent  sections  of  the  Interstate  Commerce  Act  are  set 
forth  in  the  Supplement. 

SUMMARY  OF  ARGUMENT 

For  many  years,  the  export  rates  published  in  the  Nor¬ 
folk  tariffs  of  the  line-haul  carriers  have  covered  wharfage 
and  handling  services.  These  terminal  services  are  part  of 
the  package  for  which  the  shipper  pays.  The  fact  that  the 
standing  provisions  of  the  tariffs  referred  to  traffic  moving 
through  the  “Transport  Trading  and  Terminal  Corpora¬ 
tion”  terminal  and  failed  to  mention  Army  Base  piers  1  and 
2  by  name  did  not  render  them  inapplicable  after  June  15, 
1942,  the  date  when  the  Army  took  over  the  operation  of  the 
piers.  The  language  of  the  tariffs  indicates,  and  the  prac¬ 
tices  of  the  carriers  confirm,  that  the  intention  was  to 
designate  the  facilities  rather  than  the  proprietor.  In  any 
event,  a  wartime  clause  incorporated  in  the  tariffs  declared 
without  qualification  that  the  carriers  would  provide  de¬ 
livery  to  vessels  docked  at  United  States  Army  bases  and 
that  export  rates  would  apply  on  shipments  handled  at 
such  bases.  This  provision  is  controlling.  It  obligated  the 
carriers  to  perform  or  pay  for  the  services  covered  by  ex¬ 
port  rates.  It  included  the  undertaking  to  make  shipside 
delivery.  In  misconstruing  the  tariffs  and  failing  to  hold 
the  railroads  to  this  duty,  the  Commission  committed  a 
clear  error  of  law.  Unless  this  error  is  corrected,  the 
carriers  will  reap  a  windfall  because  services  which  they 
contracted  to  provide  they  did  not  perform. 

Apart  from  the  tariffs,  it  was  unjust  and  discriminatory 
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for  the  carriers  to  deny  compensation  to  the  Government 
for  services  which  it  ( i.e .,  the  Army)  performed  and  which 
commercial  shippers,  paying  the  same  rates  on  goods 
moving  over  the  same  piers,  did  not  perform.  There  were 
no  circumstances  justifying  this  difference  in  treatment. 
A  practice  of  this  very  kind  was  condemned  by  the  Supreme 
Court  in  Union  Pacific  R.  Co.  v.  Updike  Grain  Co.,  222  U.S. 
215.  Moreover,  the  railroads  had  paid  the  previous 
operators  of  the  Army  Base  piers,  and  they  also  paid 
operators  of  other  Norfolk  piers,  for  performance  of  the 
identical  services  performed  by  the  Army. 

ARGUMENT 

I 

By  their  tariffs,  the  carriers  undertook  to  perform  or  to  pay 
for  wharfage  and  handling  services  on  export  freight  passing 
over  the  piers.  The  failure  and  refusal  to  perform  those  serv¬ 
ices,  or  to  make  an  allowance  therefor,  constituted  a  breach  of 
obligation  and  an  unjust  and  unreasonable  practice  under  the 
Interstate  Commerce  Act 

For  many  years  the  railroads  serving  North  Atlantic 
ports  have  undertaken  by  their  tariffs  to  provide  wharfage 
and  handling  services  on  traffic  destined  for  export.  They 
have  assumed  the  obligation  to  deliver  shipside,  that  is,  to 
unload  from  their  cars  and  to  place  the  freight  on  the  pier 
floor  within  reach  of  ship’s  tackle.  As  the  Commission 
stated  in  Mobile  Chamber  of  Commerce  v.  Mobile  &  Ohio  R. 
Co.,  23  L  C.  C.  417,  423,  railroads  “need  not  make  a  rate  to 
shipside  •  •  •  [they]  need  not  furnish  shipside  delivery 
upon  a  through  rate  unless  they  so  desire.  They  may  make 
their  rates  •  •  •  proper  and  charge  an  added  rate  for 
ancillary  services.” 7  But  where  they  do  make  the  overall 
rate,  they  must  “deliver  the  freight  *  *  *  at  the  ship’s 
side”  and  provide  adequate  facilities  for  all  shippers. 
Ibid.  See,  also,  Baker -Whit ely  Coal  Co.  v.  Baltimore  & 

7  See,  also,  the  statement  in  Railroad  Retirement  Board  v.  Du- 
quesne  Warehouse  Co.,  326  U.  S.  446,  453,  that  loading  and  un¬ 
loading  “is  a  transportation  service  within  the  meaning  of  the 
Interstate  Commerce  Act.  Its  cost  may  be  included  in  the  line- 
haul  tariffs  or  separately  fixed  or  allowed  as  an  additional  charge.” 
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Ohio  Railroad,  188  Fed.  405,  412  (CJL  4) ;  Galveston  Com¬ 
mercial  Association  v.  A.  T.  &  S.  F.  Railway  Co.,  25  L  C.  C. 
216,  228. 

The  line-haul  rates  to  Norfolk  covered  wharfage  and 
handling,  subject  to  the  cost  limitations  previously  noted. 
On  shipments  to  Army  Base  piers  1  and  2  at  Norfolk,  the 
carriers  met  their  obligation  until  June  15,  1942,  hiring  a 
terminal  operator  to  do  the  job  and  paying  him  80^  per  ton. 
Thereafter,  the  railroads  continued  to  charge  the  same 
rates,  but  failed  and  refused  to  do  the  unloading  or  to  make 
any  allowance  whatever  to  the  Government  for  the  Army’s 
performance  of  the  job.  The  core  of  this  case  is  whether 
the  law  requires  that  the  Government  pay  the  full  rate,  al¬ 
though  it  did  not  receive  the  full  service,  and  whether  the 
law  will  permit  the  carriers  to  “collect  and  retain  com¬ 
pensation  for  services  which  they  did  not  perform’7  (dis¬ 
senting  opinion  of  Commissioner  Alldredge,  App.  40). 

A  proper  construction  of  the  tariffs  does  not  lead  to  that 
anomalous  result.  For  convenience,  we  repeat  the  language 
of  the  Virginian  Railway  Company’s  tariff,  which  is  rep¬ 
resentative: 

At  Lincoln  Tidewater  Terminals,  Inc.,  Transport 
Trading  and  Terminal  Corporation,  or  Southgate  Term¬ 
inal  Corporation  ( Portsmouth  Division  Terminals). 

Wharfage,  handling  and  terminal  charges,  as  pub¬ 
lished  in  Norfolk  and  Portsmouth  Belt  Line  Railroad 
Tariff  No.  6-J,  L  C.  C.  No.  105  will  be  included  in  the 
transportation  rates  applicable  to  or  from  Norfolk, 
Va.,  on  the  following  traffic  moving  in  connection  with 
the  Virginian  Railway  through  the  above  terminals. 
[Emphasis  added.] 

It  is  true  that  this  tariff  does  not  refer  to  Army  Base  piers 
1  and  2  by  name.  On  this  narrow  ground  the  Commission 
held  the  tariff  inapplicable  after  the  facilities  ceased  to  be 
operated  by  the  Transport  Trading  and  Terminal  Corpor¬ 
ation.  This  is  an  unduly  restrictive  interpretation.  The 
clear  inference  from  the  words  used  is  that  the  tariff  des¬ 
ignated  the  pier  facilities  being  currently  operated  by  the 
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Transport  Trading  and  Terminal  Corporation.  As  stated  by 
Commissioner  Splawn  in  his  dissent  (App.  50) : 

A  corporation  may  own,  lease  or  operate  wharfage 
facilities,  but  certainly  it  is  not  a  terminal  and  traffic 
cannot  be  delivered  at  or  through  it.  The  question 
is  whether  the  tariffs  should  be  construed  in  favor  of 
the  carriers  as  being  meaningless  and  of  no  force  and 
effect,  as  is  done  in  the  report,  or  in  favor  of  the  shipper 
as  designating  by  the  name  “Transport  Trading  and 
Terminal  Corporation”  the  Army  piers  as  facilities 
over  which  the  shipside  rates  applied  and  at  which  de¬ 
fendants  would  absorb  the  wharfage  and  handling 
charges,  as  was  found  by  Division  2.  The  latter  is  the 
reasonable  interpretation,  for  it  permits  the  export 
rates  to  be  applied  and  absorptions  made  in  accordance 
with  the  holding  out  in  the  rate  tariffs. 

As  the  Commissioner  went  on  to  point  out,  the  railroads 
themselves  must  have  interpreted  the  tariffs  in  this  way. 

1  When,  in  1925,  the  Norfolk  Tidewater  Terminal  Inc.  suc¬ 
ceeded  the  City  of  Norfolk  as  operator  of  the  facilities,  the 
tariffs  were  not  promptly  amended  to  show  the  name  of  the 
new  operator.  Yet,  the  carriers  paid  Norfolk  Tidewater 
for  the  services  it  proceeded  to  perform,  just  as  they  had 
previously  paid  the  City  of  Norfolk  (App.  21,  51,  451). 8 

Equally  revealing  is  the  fact  that,  when  the  Army,  after 
June  15, 1942,  handled  commercial  traffic  of  a  kind  on  which 
the  railroads  had  not  agreed  to  absorb  the  terminal  charges, 
i  the  carriers  charged  the  shippers  an  additional  sum,  on  the 
basis  of  the  tariff  provision  that  such  charges  at  Transport 
Trading  and  Terminal  Corporation  were  in  addition  to  the 
line-haul  rates  (App.  324).®  If  the  tariff  provisions  were 
“meaningless”,  no  tariff  authority  for  such  charges  existed 
and  they  were  unlawful. 

8  Commissioner  Splawn  correctly  states  (App.  51)  that  “there 
were  three  changes  in  the  control  [of  the  piers]  before  the  Army 
took  over.  In  none  of  those  instances  did  defendants  refuse  to 
recognize  the  new  tenant  or  to  pay  it  allowances  *  *  *.  They  did  so 
even  when  they  did  not  have  a  contract  with  the  operator.” 

®  These  charges  were  turned  over  to  the  Government  as  operator 
of  the  piers. 
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It  may  also  be  noted  that,  after  the  Government  took  over 
the  operation  of  the  piers,  the  railroads  ’  joint  agent  issued 
notices  to  the  Army  whenever  cars  arrived  at  the  Base.  In 
those  notices,  he  continued  to  describe  the  destination  of 
the  traffic  as  ‘  ‘  Transport  Trading  and  Terminal  Corpora¬ 
tion”  (App.  328).  Furthermore,  in  all  but  two  instances 
the  designation  “Transport  Trading  and  Terminal  Corpor¬ 
ation”  was  retained  in  the  carriers’  tariffs  between  June  15, 
1942  and  the  date  of  the  complaint  in  1944  (App.  451). 

The  district  judge  did  not  accept  the  Commission’s  view 
that  designation  of  the  terminal  by  means  of  the  words 
“Transport  Trading  and  Terminal  Corporation”,  rather 
than  by  substituting  the  words  “Army  Base  piers  1  and  2”, 
was  dispositive  of  the  case.  His  decision  rests  on  an  entirely 
different  ground.  He  found  that  it  was  the  railroads’ 
general  practice  to  limit  the  grant  of  export  rates  “to  that 
situation  where  the  railroad  carrier  itself,  or  through  its 
agent,  has  had  the  custody  of  the  freight  passing  from  the 
line-haul  carrier  to  the  ship,  or  vice  versa”  (App.  88). 
Recognizing  that  the  railroads  by  specific  provision  “did 
allow  the  export  rate”  on  shipments  to  Army  bases  (App. 
85),  he  nonetheless  relied  on  the  foregoing  practice  as  a 
basis  for  denying  that  terminal  services  were  part  of  the 
package  which  the  railroads  offered; 

To  begin  with,  we  believe  that  the  district  court  exceeded 
its  powers.  It  could  only  sustain  the  Commission’s  holding 
on  the  grounds  on  which  the  Commission  relied.  Securities 
and  Exchange  Commission  v.  Chenery  Corp .,  318  U.S.  80, 
87.  The  Commission  did  not  rely  on  any  alleged  practice 
in  holding  the  tariff  inapplicable.  Indeed,  it  has  been  the 
consistent  rule  of  the  Commission  that  a  “usage  or  custom 
cannot  be  considered  in  determining  what  *  *  *  charges 
should  be  under  the  applicable  provisions  of  a  tariff ’V 
George  Allison  <&  Co.,  Inc.  v.  Norfolk  S.  R.  Co.,  183  LC.C. 
309,  310;  Zenith  Dredge  Co.  v.  Northern  Pacific  R.  Co.,  259 
LC.C.  288. 

■ 

Beyond  that,  however,  we  believe  that  the  district  court 
seriously  erred  in  its  views.  The  export  rates  on  shipments 
to  Norfolk  (and  the  services  that  went  with  them)  were  not 
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limited  to  instances  where  the  railroad  or  its  agent  did  the 
handling.  The  tariffs  themselves  provide  the  refutation. 
They  declare  that  the  export  rates  will  apply  “also  on 
traffic  delivered  to  the  party  entitled  to  receive  it  at  the 
carriers’  seaboard  stations  to  which  export  rates  apply 
which  traffic  is  handled  direct  from  carriers’  stations  to 
steamship  docks  and  on  which  required  proof  of  exportation 
is  given.”  (See  generally  Ex.  3,  e.g.f  App.  367-368.)  In 
other  words,  the  carriers  themselves  declared  the  loss  of 
possession  immaterial  where  export  traffic  went  directly 
from  the  carriers’  station  to  the  steamship  dock.  And,  in¬ 
deed,  why  should  the  carrier  have  any  cause  for  objection 
that  possession  was  lost  to  the  owner — ‘  ‘the  person  entitled 
to  receive  it” — when  the  carrier  was  given  assurance  that 
the  traffic  would  not  be  diverted  by  the  owner  from  exporta¬ 
tion  to  domestic  usage  1 10 

Still  more  explicit  is  the  wartime  provision  relating  to 
shipments  handled  at  Army  bases,  a  provision  which  was 
incorporated  in  all  of  the  regular  tariffs : 

Export  rates  will  also  apply  on  shipments  consigned 
on  bills  of  lading  for  export,  destined  to  foreign  coun¬ 
tries  or  foreign  possessions  of  the  United  States,  han¬ 
dled  through  United  States  Navy  Yards,  Naval  Bases 
or  Army  Bases  or  delivered  to  United  States  Govern¬ 
ment  vessels  docked  thereat  on  presentation  of  proper 
evidence  of  exportation.11  [Ex.  3,  e.g .,  at  App.  368.] 


10  The  district  court  apparently  gave  weight  to  the  fact  that  the 
carriers’  contract  with  Transport  Trading  and  Terminal  Corpora¬ 
tion  provided  that  the  export  rate  would  not  apply  to  traffic  of 
which  that  corporation  was  the  owner.  There  is  no  need  to  argue 
here  that  the  provision  may  have  been  illegal  as  involving  a  dis¬ 
tinction  between  shippers  having  no  reasonable  basis  (see  Union 
Pacific  R.  Co.  v.  Updike  Grain  Co.,  222  U.  S.  215  and  discussion 
under  Point  II,  infra ,  p.  18  et.  seq.).  The  short  answer  is  that  the 
carriers  did  provide,  in  the  most  explicit  terms,  that  the  export  rates 
applied  to  shipments  handled  at  United  States  Army  bases. 

11  The  district  judge  mistakenly  viewed  this  provision  as  a  con¬ 
cession  to  the  Government  under  Section  22  of  the  Act,  which  pro¬ 
vides  that  traffic  may  be  handled  free  or  at  reduced  rates  for  the 
United  States,  municipal  governments,  charitable  purposes,  etc. 
Section  22  rates  are  privately  negotiated  and  never  published. 
“There  is  no  provision  of  law  requiring  or  permitting  the  filing  of 
tariffs  applicable  only  to  government  transportation,”  Southern 


15 


The  unqualified  assertion  that  the  export  rates  apply 
carries  with  it  the  undertaking  to  perform  all  of  the  services 
covered  by  the  carriers’  export  rates.  These  services  had 
been  performed  or  paid  for  by  the  carriers  without  inter¬ 
ruption  from  the  date  the  Army  Base  piers  at  Norfolk  were 
completed.  It  would  be  unreasonable  to  suppose,  in  the 
absence  of  a  specific  limitation,  that  it  was  contemplated 
that  the  Army  would  receive  less  than  the  full  package. 
Tariffs  are  to  be  construed  strictly  against  the  carrier  and 
any  doubt  resolved  in  favor  of  the  shipper.  Chicago  and 
N.  W.  R.  Co.  v.  Wilcox  Co.,  68  F.  2d  883  (CLA..  7),  certiorari 
denied,  293  U.S.  560;  Union  Wire  Rope  Corporation  v. 
A.  T.  <&  S.  F.  R.  Co.,  66  F.  2d  965  (C.A.  8). 

The  carriers  have  argued  that  the  wartime  clause  does 
not  explicitly  mention  wharfage  and  handling  services. 
Not  only  do  they  ignore  the  fact  that  the  export  rates,  which 
admittedly  apply,  covered  those  services ;  they  also  com¬ 
pletely  overlook  the  words,  “delivered  to  United  States 
Government  vessels  docked  thereat.”  Delivery  to  the  ves¬ 
sels,  i.e.,  shipside  delivery,  necessarily  implies  the  unloading 
of  cars  and  the  placement  of  freight  on  the  piers  within 
reach  of  ship’s  tackle.  The  railroads,  themselves,  in  the 
pertinent  tariffs,  define  shipside  delivery  to  mean  that  the 
carrier  will  place  export  freight  “on  the  ground  floor  of 
docks  or  wharfs  equipped  with  or  serviced  by  immediately 
adjacent  railroad  tracks”  (see  Ex.  3,  e.g.,  App.  394). 12 

Pacific  Company  v.  United  States,  272  U.  S.  445.  447.  The  wartime 
clause  was  simply  a  clarification  of  the  existing  tariffs,  making 
it  plain  that  the  regular  provision  of  the  tariffs  applied.  We  do 
not  believe  that  this  case  is  one  in  which  the  railroads  have 
made  “concessions”;  it  is  actually  one  in  which  they  are  seek¬ 
ing  a  windfall.  But  even  if  the  wartime  clause  were  viewed 
as  a  “concession”,  there  would  still  be  no  reason  to  hold  the 
carriers  to  anything  less  than  their  undertaking. 

12  Of  course,  it  has  also  been  the  common  law  rule  for  many 
years  that  whenever  a  railroad  accepts  goods  for  transportation  to 
a  point  beyond  the  termination  of  its  line,  it  is  under  a  legal  duty 
to  deliver  the  traffic  to  the  connecting  line,  whether  that  line  be  a 
railroad  ( Myrick  v.  Michigan  Central  R.  Co.,  107  U.  S..102)  or  a 
water  carrier  ( Texas  &  Pacific  R.  Co.  v.  Reiss,  183  U.  S.  621). 
This  basic  common  law  duty  was  continued  by.  Section  1  (4)  of  the 
Interstate  Commerce  Act.  Mobile  Chamber  of  Commerce  v.  Mobile 
&  Ohio  R.  Co.,  supra;  Galveston  Commercial  Association  v.  A.  T. 
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That  is  precisely  what  the  railroads  have  failed  and  refused 
to  do  at  Norfolk  Army  Base  piers  1  and  2  since  June  15, 
1942. 

Both  the  Commission  and  the  district  court  failed  to 
take  full  account  of  the  wartime  provision  incorporated  in 
the  tariffs,  a  provision  which  completely  undercuts  the 
basis  of  both  decisions.  “The  language  [there]  used  is  not 
technical.  The  meaning  of  the  words  is  clear.  There  is  no 
ambiguity.  The  construction  of  these  railroad  tariffs  pre¬ 
sents,  therefore,  a  question  of  law  not  differing  in  character 
from  those  presented  where  the  construction  of  any  other 
document  is  in  dispute.”  Justice  Brandeis  in  Brown  Lum¬ 
ber  Co.  v.  L.  <£  N.  R.  Co.,  299  U.S.  393,  397.  On  that  issue 
of  law,  this  Court  should  reverse. 

Assuming,  as  we  believe  one  must,  that  the  tariffs  obli¬ 
gated  the  carriers  to  perform  the  full  service  for  the  Army, 
it  follows  that  the  failure  and  refusal  to  do  so  was  an  un¬ 
reasonable  practice  and  that  it  resulted  in  unjust  charges. 
Interstate  Commerce  Act,  §§  1(5),  1(6);  Union  Pacific  R. 
Co.  v.  Updike  Grain  Co.,  222  U.S.  215.  The  Army  having 
performed  the  service  itself,  the  Government  “was  then  en¬ 
titled,  under  the  plain  terms  of  §  15(13)  to  be  paid  by  the 
carrier  a  just  and  reasonable  allowance,”  General  American 
Tank  Car  Corp.  v.  El  Dorado  Terminal  Co.,  308  U.S.  422, 
431.  Interstate  Commerce  Commission  v.  Diffenbcungh,  222 
U.S.  42.  “Where  carriers  hold  themselves  out  in  their 
tariffs,  as  they  did  here,  by  the  publication  of  rates  which 
include  •  •  •  services  •  •  •  [they]  cannot  legally  main¬ 
tain  such  rates,  collect  them,  and  refuse  to  furnish  part  of 
the  services  included  in  them”  (dissenting  opinion  of  Com¬ 
missioner  Splawn,  App.  50-51).  Cf.  Elimination  of  New 
York,  N.E.  <£  H.R.  Pier  Stations,  255  I.C.C.  305.13 

&  S.  F.  R.  Co.,  supra;  cf.  N.  Y.  Central  R.  Co.  v.  The  Talisman, 
288  U.  S.  239.  See  also  the  dissenting  opinion  of  Commissioner 
Alldredge,  App.  55-56. 

13  In  the  cited  case,  the  New  York,  New  Haven  &  Hartford 
Railroad  proposed  to  eliminate  certain  piers  at  Boston  and  Provi¬ 
dence  as  stations  on  its  line.  Included  among  the  piers  was  one 
owned  and  operated  by  the  War  Department  and  another  leased 
and  used  by  the  Navy  Department.  The  purpose  of  the  proposal 
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n 

The  tariff  provisions  aside,  it  was  unjust  and  discriminatory 
for  the  carriers  to  deny  allowances  to  the  government  for  its 
performance  of  the  terminal  service,  while  providing  that  serv¬ 
ice  to  other  shippers  paying  the  same  rates 

When  the  Government  took  over  the  Base  piers  on  June 
15, 1942,  it  retained  the  existing  organization  of  the  Trans¬ 
port  Trading  and  Terminal  Corporation,  the  last  lessee  and 
operator  of  those  piers;  performed  the  terminal  service 
with  the  same  civilian  employees,  and  under  the  same  super¬ 
visory  force;  and  conducted  the  pier  operations  in  the 
same  manner  as  the  Transport  Trading  and  Terminal  Cor¬ 
poration  had  previously  performed  them  (App.  182,  192). 
The  Belt  Line,  the  railroads’  subsidiary,  switched  export 
traffic  to  the  piers  as  it  had  previously  done  (App.  329- 
330).  Commercial  freight  still  moved  over  the  piers  to  the 
extent  that  the  handling  of  public  traffic  was  consistent  with 
the  expeditious  movement  of  military  freight.14  In  such 
circumstances,  was  there  any  justification  for  refusing  to 
make  the  Army  a  reasonable  allowance  for  its  performance 
of  the  terminal  service  (service  for  which  the  Army’s  lessee 
had  previously  been  paid  80^  per  ton),  while  charging  the 
Army  the  same  rates  as  were  paid  by  commercial  shippers 
who  performed  no  services?  We  believe  not. 

It  is  to  be  observed  further  in  this  connection  that  at  the 
other  piers  in  the  harbor  available  for  export-import 

was  to  relieve  the  carrier  of  its  stated  responsibility  for  the  expense 
of  loading  and  unloading  freight  interchanged  with  water  carriers. 
The  justification  advanced  was  that  the  piers  were  used  to  such 
an  extent  for  military  purposes  that  they  were  open  only  to  a 
limited  degree  to  general  commercial  traffic.  Denying  the  appli¬ 
cation,  the  Commission  held  in  substance  that  the  carrier  could 
not  cut  down  on  the  service  which  had  for  many  years  been  included  • 
in  the  line-haul  rates. 

14  Approximately  700  carloads  of  commercial  freight  of  the  types 
on  which  terminal  services  were  included  in  the  line-haul  rates 
moved  over  the  piers  between  June  15,  1942  and  July  18,  1944 
(App.  16,  123).  In  addition,  there  moved  over  the  piers  a  con¬ 
siderable  amount  of  commercial  traffic  of  types  on  which  the 
shipper,  under  the  tariffs,  paid  separately  for  terminal  costs  (App. 
107,  123,  124,  135,  324). 
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traffic15  the  carriers  either  performed  the  service  them¬ 
selves  or  paid  a  terminal  operator  to  do  the  job  (App.  13, 
30).  One  of  these  piers,  owned  by  Norfolk  and  Western 
Bailway,  was  leased  by  the  Army  at  the  beginning  of  the 
war ;  it  was  known  thereafter  as  the  United  Nations  Depot 
(App.  13).  At  the  United  Nations  Depot,  the  Army  hired 
a  contractor  to  do  the  handling  on  a  cost-plus-a-service-fee 
basis.16  The  carriers  paid  allowances  to  this  contractor, 
who  turned  the  payments  over  to  the  Army  (App.  13).  It 
is  undisputed  that  the  services  performed  by  the  Army’s 
contractor  at  the  United  Nations  Depot  were  identical  with 
those  performed  by  the  Army  at  Base  piers  1  and  2  (App. 
13, 184). 

Section  1  of  the  Interstate  Commerce  Act  condemns  as 
unlawful  “every  unjust  and  unreasonable  charge” 
(§1(5)).  Section  2  forbids  any  device  by  which  one  shipper 
is  charged  more  for  “a  like  and  contemporaneous  service” 
than  another  shipper  is  charged  “under  substantially  simi¬ 
lar  circumstances  and  conditions”.  These  provisions  con¬ 
trol  here. 

This  case  is  indistinguishable  in  principle  from  Union 
Pacific  R.  Co.  v.  Updike  Grain  Co.,  222  U.S.  215.  There,  the 
Union  Pacific  failed  to  pay  Updike  an  allowance  for  the 
elevation  of  its  grain  while  paying  Peavey  &  Co.  (see 
Interstate  Commerce  Commission  v.  Differibaugh,  222  U.S. 
42)  for  elevating  its  grain  and  that  of  other  shippers.  The 
railroad  sought  to  justify  the  difference  in  treatment  on  the 
basis  of  certain  rules  which  it  had  adopted  in  order  to  insure 
that  its  cars  would  be  promptly  unloaded  and  returned. 
These  rules  did  not  adversely  affect  Peavey  &  Co.,  which 
was  located  alongside  the  Union  Pacific  tracks.  Updike, 
however,  being  less  advantageously  located,  could  not 

15  There  were  four  such  piers,  three  of  them  owned  by  the  Norfolk 
and  Western  Railway  Company,  the  fourth  by  Southern  Railway 
Company  (App.  12-13,  182-191). 

16  The  unloading  was  done  by  the  contractor  with  a  civilian  force, 
supplemented,  when  necessary,  by  military  personnel  (App.  13). 
This  was  the  same  kind  of  arrangement  which  the  Army  proposed 
to  the  railroads  in  connection  with  operations  at  Army  Base  piers 
1  and  2.  See  brief,  supra,  pp.  6-7. 
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always  satisfy  the  requirements.  The  failure  to  pay  Updike 
for  unloading  services  in  instances  where  it  had  failed  to 
meet  the  railroad’s  rules  was  condemned  as  unreasonable 
and  discriminatory,  the  Court  stating  (pp.  219-220) : 

When  the  service  was  rendered,  the  carrier  received 
value  for  which  it  was  bound  to  pay,  whether  performed 
by  the  owner  of  the  grain  or  some  other  person  hired 
for  the  same  purpose.  •  •  • 

•  •  •  •  • 

The  carrier  cannot  pay  one  shipper  for  transporta¬ 
tion  service  and  enforce  an  arbitrary  rule  which  de¬ 
prives  another  of  compensation  for  similar  service. 
To  receive  the  benefit  of  such  work  by  one  elevator 
without  making  compensation  therefor  would,  in  effect, 
be  the  involuntary  payment  by  such  elevator  of  a 
rebate  to  the  railroad  company,  for  it  would  enable  the 
railroad  to  receive  more  net  freight  on  its  grain  than 
was  received  from  its  competitor  located  on  the  rail¬ 
road’s  tracks.  This  cannot  be  directly  done,  nor  in¬ 
directly  by  means  of  regulation. 

In  the  instant  case,  the  Commission  concluded  that  the 
carriers’  failure  to  pay  allowances  to  the  Army  was  not  un¬ 
reasonable  and  discriminatory  as  a  matter  of  law,  relying 
on  its  prior  decision  in  Weyerhaeuser  Timber  Co.  v.  Penur- 
sylvania  R.  Co.,  229  I.C.C.  463  (Div.  4).  As  Division  2 
pointed  out,  however,  in  its  Report  herein  (App.  20), 
Weyerhaeuser  has  “little,  if  any,  resemblance”  to  the 
situation  presented  here. 

In  Weyerhaeuser,  the  defendant  railroads  had  held  them¬ 
selves  out  to  perform  terminal  services  at  certain  public 
piers  owned  by  the  City  of  Newark.  Those  piers  were 
ample  “to  accommodate  business  offered”  (229  I.C.C.  at 
466).  The  complainant  Timber  Company  demanded,  how¬ 
ever,  that  the  railroads  perform  the  services  incident  to 
transfer  at  other  piers,  piers  which  were  operated  by  its 
wholly-owned  subsidiary  and  used  by  vessels  of  the  Weyer¬ 
haeuser  Steamship  Company.  To  reach  complainant’s 
piers  it  would  have  been  necessary  for  the  defendants  to 
operate  over  tracks  of  a  third  party.  And  that  .would  have 
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subjected  them  to  a  charge  of  50^  per  ton  for  use  of  the 
tracks.  On  the  basis  of  that  dissimilarity  between  the  public 
piers  and  the  Weyerhaeuser-owned  pier,  the  Commission 
concluded  (pp.  476-477)  that  the  refusal  of  the  defendants 
was  not  “unreasonable,  unjustly  discriminatory  or  unduly 
prejudicial”. 

We  have  no  quarrel  with  that  view.  We  do  not  suggest 
that  because  carriers  undertake  to  perform  terminal  serv¬ 
ices  for  shippers  at  pier  X,  which  is  fully  adequate  for  the 
purpose,  they  must  also  perform  them,  at  the  behest  of 
particular  shippers,  at  piers  Y  and  Z,  notwithstanding  the 
fact  that  performance  there  will  involve  substantial  added 
burdens.  But  that  is  not  this  case.  The  Army  did  not 
operate  different  piers  than  those  which  the  railroads  had 
been  serving  over  the  course  of  the  preceding  years;  it 
operated  the  same  piers,  and  in  the  same  way  that  its 
lessees  had  previously  operated  them.17  Moreover,  unlike 
the  situation  in  Weyerhaeuser,  there  were  no  other  piers 
at  which  the  traffic  could  have  been  handled.  The  capacity 
of  the  other  (the  railroad-owned)  piers  at  Norfolk  would 
have  been  equal  to  handling  only  37  percent  of  the  volume 
of  traffic  that  passed  over  the  Army  Base  piers  in  1943 18 
(App.  13,  31-32, 182-191). 

It  was  also  urged  by  the  defendant  railroads  in  the 
Weyerhaeuser  case  that  it  had  been  their  policy  “to  restrict 
the  port  practices  as  much  as  possible,  consistent  with  ade¬ 
quate  service”  (229  I.C.C.  at  473).  In  no  case,  they  said, 
had  they  undertaken  to  perform  transfer  service  at  piers 
controlled  by  the  owners  of  traffic.  As  reasons  they  ad¬ 
vanced  the  following : 

(1)  that  a  dispersal  of  freight  over  many  piers  might 
result  and  that  this  would  cause  a  loss  of  economy; 


17  See  the  Commission’s  decision  in  Elimination  of  New  York, 
N.  H.  &  H.  R.  Pier  Stations,  discussed  supra,  pp.  16-17. 

18  As  to  the  duty  of  carriers  which  have  undertaken  to  perform 
terminal  services  to  provide  adequate  facilities,  see  Mobile  Chamber 
of  Commerce  v.  Mobile  &  Ohio  Oil  Co.,  supra;  Flour  City  S.  S.  Co. 
v.  Lehigh  Valley  R.  Co.,  24  I.  C.  C.  179;  Galveston  Commercial 
Association  v.  A.  T.  &  S.  F.  R.  Co.,  supra. 
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(2)  that  it  was  necessary  to  perform  the  handling  at  the 
carriers’  own  convenience,  rather  than  the  shippers’; 

(3)  that  it  would  be  difficult  to  police  the  handling  of 
traffic  at  piers  controlled  by  the  owners  of  the  traffic. 

The  validity  of  these  objections  was  not  actually  reached 
in  the  Weyerhaeuser  decision.  But  since  the  Commission, 
relying  on  Weyerhaeuser ,  found  here  that  it  was  legitimate 
to  accord  different  treatment  to  a  shipper  who  handles  his 
own  traffic  than  is  accorded  one  who  receives  that  service 
from  a  carrier  or  its  agent  (App.  33-34,  42-43),  it  is  worth 
pointing  out  that  the  above-stated  reasons,  whatever  their 
possible  merit  in  other  situations,  have  no  application  to 
this  case. 

During  the  war  the  traffic  passing  over  the  Army  Base 
piers  increased  1000  percent  (App.  32,  51).  Hence,  the 
carriers  unquestionably  received  whatever  benefits  of 
economy  result  from  a  concentration  of  traffic  (App.  20). 
The  relevant  facts  were  succinctly  stated  by  Commissioner 
Splawn  (App.  52) : 

#  #  *  the  only  material  difference  in  the  manner  of 
handling  the  traffic  to  and  from  the  Army  piers  before 
and  after  June  15,  1942,  was  that  after  that  date  most 
of  the  inbound  traffic  moved  in  trainloads  and  on  that 
the  Belt  performed  a  1,600  foot  shorter  haul.  The  prin¬ 
cipal  differences  in  the  handling  of  traffic  on  the  pier 
property  on  and  after  those  dates  were  the  change  in 
control  of  operations  on  the  pier  from  a  private  cor¬ 
poration  to  the  Army  and  the  handling  of  about  ten 
times  as  much  traffic  with  proportionately  fewer  en¬ 
gines  and  crews,  of  which,  considering  the  increase  in 
traffic,  a  much  smaller  percentage  was  furnished  by 
defendants. 

So  far  as  the  convenience  of  the  carriers  is  concerned, 
it  is  true  that  the  Belt  Line  had  to  coordinate  its  switching 
of  cars  to  the  piers  with  the  Army’s  schedule  for  the  load¬ 
ing  of  ships.  This  was  “generally  [done]  in  accordance 
with  detailed  plans  prepared  in  advance  for  each  ship,  but 
subject  to  change,  of  course,  in  emergencies”  (App.  27). 
Coordination,  of  course,  is  always  necessary  where  there 
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is  an  interchange  of  freight  between  railroads  and  water 
carriers.19  Doubtless,  a  higher  degree  of  coordination  is 
necessary  where  military  priorities  and  wartime  conditions 
come  into  play.  But  there  is  no  finding,  and  no  evidence  to 
support  a  finding,  that  the  carriers  suffered  any  serious  in¬ 
convenience.  Certainly,  there  was  no  showing  that  the 
burden  on  the  carriers  would  have  been  any  different  if  a 
private  corporation  had  managed  the  piers  throughout  the 
war  years.  Nor  was  there  any  indication  that  the  carriers’ 
convenience  was  any  more  fully  served  at  the  United  Na¬ 
tions  Depot  where  the  railroads  paid  allowances  to  the 
Army’s  contractor.  Moreover,  it  is  a  complete  answer  that 
the  railroads  in  any  event  were  under  a  statutory  duty  to 
“adopt  every  means  within  their  control  to  facilitate  and 
expedite  the  military  traffic.”  Interstate  Commerce  Act, 
§  6(8). 

With  reference  to  the  policing  of  traffic  at  the  terminal, 
the  answer  is  provided  by  the  statement  of  Commissioner 
Splawn  (App.  52) : 

The  fact  that  the  traffic  left  the  custody  of  the  carriers 
was  of  small  consequence  in  view  of  the  fact  that  their 
responsibility  therefor  ceased  when  it  did  so  and  that 
there  can  be  no  question  of  the  Government  diverting 
the  export  traffic  into  other  channels,  concealing  that 
fact,  and  claiming  the  handling  charges  on  traffic  so 
diverted.  Weyerhaeuser  Timber  Co.  v.  Pennsylvania 
R.  Co.,  229  I.C.C.  463,  is  not  in  point  here. 

It  may  be  added  that  the  carriers  have  not  claimed  that 
they  failed  to  receive  adequate  proof  of  exportation. 

The  railroads’  defense  against  the  charge  of  discrimi¬ 
nation  actually  comes  down  to  this :  The  change  in  the  pro¬ 
prietorship  of  the  piers  ipso  facto  justified  a  difference  in 
treatment.  That  position  is  legally  indefensible.  Since  the 
Army  performed  the  identical  services  its  predecessor 
performed  and  the  same  services  that  were  performed  at 

19  A  witness  for  the  carriers  testified  that,  during  the  period 
Transport  Trading  and  Terminal  Corporation  operated  the  Base 
piers,  the  railroad  switching  crews  “worked  under  the  supervision” 
of  the  pier  operator  (App.  236-237). 
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other  Norfolk  piers,  the  railroads  cannot  invoke  a  rule  or 
policy  of  their  own  making  which  would  deprive  the  Govern¬ 
ment  of  compensation  for  its  services.  A  carrier  cannot 
compensate  A,  B  and  C  for  services  which  it  receives  from 
them  and  refuse  to  make  just  compensation  for  similar 
services  received  from  D.20  Such  was  the  square  holding 
of  the  Supreme  Court  in  Union  Pacific  R.  Co.  v.  Updike 
Gram  Co.,  supra.  It  is  equally  the  law  here. 

CONCLUSION 


For  the  foregoing  reasons,  the  judgment  of  the  district 
court  should  be  reversed  and  the  order  of  the  Interstate 
Commerce  Commission  of  July  25, 1947,  should  be  set  aside. 


Respectfully  submitted. 

H.  G.  Morison, 
Assistant  Attorney1  General. 


April  1951. 


Frank  F.  Vesper, 

Ralph  S.  Spritzer, 

Joe  F.  Nowlin, 

Special  Assistants  to  the 
Attorney  General. 


20  The  Commission,  of  course,  would  have  the  power  to  direct 
that  carriers  shall  not  include  wharfage  and  handling  in  the  line- 
haul  rates  at  all.  It  has  taken  that  course  in  respect  of  switching 
services  performed  for  shippers  at  industrial  plants  (see  Ex  Parte 
No.  104 ,  Practices  of  Carriers  Affecting  Operating  Revenues  or 
Expenses,  Part  II,  Terminal  Services,  209  I.  C.  C.  11;  United 
States  v.  U.  S.  Smelting  Co.,  339  U.  S.  186),  because  it  has  found 
that  the  need  for  those  services  “varies  from  plant  to  plant”  and 
that  discrimination  would  accordingly  result  if  the  services  were 
included  in  the  line-haul  rates  (339  U.  S.  at  197).  Obviously, 
where,  as  here,  charges  for  services  are  not  separately  fixed,  but 
are  included  in  the  overall  rates,  it  is  of  utmost  importance  that 
carriers  be  held  to  the  legal  duty  to  provide  them  in  like  measure 
to  all  persons  similarly  situated. 
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SUPPLEMENT 

Interstate  Commerce  Act,  Part  1, 24  Stat.  379,  as  amended, 
49  U.S.C.  §  1  et  seq. 

Sec.  1(5).  All  charges  made  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  passengers 
or  property  as  aforesaid,  or  in  connection  therewith, 
shall  be  just  and  reasonable,  and  every  unjust  and  un¬ 
reasonable  charge  for  such  service  or  any  part  thereof 
is  prohibited  and  declared  to  be  unlawful. 

Sec.  1(6).  It  is  made  the  duty  of  all  common  carriers 
subject  to  the  provisions  of  this  chapter  to  establish, 
observe,  and  enforce  just  and  reasonable  classifica¬ 
tions  of  property  for  transportation,  with  reference  to 
which  rates,  tariffs,  regulations,  or  practices  are  or  may 
be  made  or  prescribed,  and  just  and  reasonable  regula¬ 
tions  and  practices  affecting  classifications,  rates,  or 
tariffs,  the  issuance,  form,  and  substance  of  tickets, 
receipts,  and  bills  of  lading,  the  manner  and  method  of 
presenting,  marking,  packing,  and  delivering  property 
for  transportation,  the  facilities  for  transportation,  the 
carrying  of  personal,  sample,  and  excess  baggage,  and 
all  other  matters  relating  to  or  connected  with  the  re¬ 
ceiving,  handling,  transporting,  storing,  and  delivery 
of  property  subject  to  the  provisions  of  this  chapter 
which  may  be  necessary  or  proper  to  secure  the  safe 
and  prompt  receipt,  handling,  transportation,  and  de¬ 
livery  of  property  subject  to  the  provisions  of  this 
chapter  upon  just  and  reasonable  terms,  and  every  un¬ 
just  and  unreasonable  classification,  regulation,  and 
practice  is  prohibited  and  declared  to  be  unlawful. 

Sec.  2.  If  any  common  carrier  subject  to  the  provi¬ 
sions  of  this  chapter  shall,  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any  service  rendered, 
or  to  be  rendered,  in  the  transportation  of  passengers 
or  property  or  the  transmission  of  intelligence,  subject 
to  the  provisions  of  this  chapter,  than  it  charges,  de¬ 
mands,  collects,  or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and  contem¬ 
poraneous  service  in  the  transportation  or  transmis¬ 
sion  of  a  like  kind  of  traffic  or  message  under  substan¬ 
tially  similar  circumstances  and  conditions,  such 
common  carrier  shall  be  deemed  guilty  of  unjust  dis- 
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crimination,  which  is  prohibited  and  declared  to  be 
unlawful. 

Sec.  6(8).  In  time  of  war  or  threatened  war  prefer¬ 
ence  and  precedence  shall,  upon  demand  of  the  Presi¬ 
dent  of  the  United  States,  be  given,  over  all  other  traffic, 
for  the  transportation  of  troops  and  material  of  war, 
and  carriers  shall  adopt  every  means  within  their  con¬ 
trol  to  facilitate  and  expedite  the  military  traffic.  And 
in  time  of  peace  shipments  consigned  to  agents  of  the 
United  States  for  its  use  shall  be  delivered  by  the  car¬ 
riers  as  promptly  as  possible  and  without  regard  to  any 
embargo  that  may  have  been  declared,  and  no  such 
embargo  shall  apply  to  shipments  so  consigned. 

Sec.  8.  In  case  any  common  carrier  subject  to  the 
provisions  of  this  chapter  shall  do,  cause  to  be  done,  or 
permit  to  be  done  any  act,  matter,  or  thing  in  this  chap¬ 
ter  prohibited  or  declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter,  or  thing  in  this  chapter  required 
to  be  done,  such  common  carrier  shall  be  liable  to  the 
person  or  persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any  such  viola¬ 
tion  of  the  provisions  of  this  chapter,  together  with  a 
reasonable  counsel  or  attorney’s  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney’s  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the 
case. 

Sec.  15(13).  If  the  owner  of  property  transported 
under  this  chapter  directly  or  indirectly  renders  any 
service  connected  with  such  transportation,  or  fur¬ 
nishes  any  instrumentality  used  therein,  the  charge  and 
allowance  therefor  shall  be  no  more  than  is  just  and 
reasonable,  and  the  commission  may,  after  hearing  on  a 
complaint  or  on  its  own  initiative,  determine  what  is  a 
reasonable  charge  as  the  maximum  to  be  paid  by  the 
carrier  or  carriers  for  the  services  so  rendered  or  for 
the  use  of  the  instrumentality  so  furnished,  and  fix  the 
same  by  appropriate  order,  which  order  shall  have  the 
same  force  and  effect  and  be  enforced  in  like  manner  as 
the  orders  above  provided  for  under  this  section. 

Sec.  17(9).  When  an  application  for  rehearing,  rear¬ 
gument,  or  reconsideration  of  any  decision,  order,  or 
requirement  of  a  division,  an  individual  Commissioner, 
or  a  board  with  respect  to  any  matter  assigned  or  re¬ 
ferred  to  him  or  it  shall  have  been  made  and  shall  have 
been  denied,  or  after  rehearing,  reargument,  or  recon¬ 
sideration  otherwise  disposed  of,  by  the  Commission  or 
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an  appellate  division,  a  suit  to  enforce,  enjoin,  sus¬ 
pend,  or  set  aside  such  decision,  order,  or  requirement, 
in  whole  or  in  part,  may  be  brought  in  a  court  of  the 
United  States  under  those  provisions  of  law  applicable 
in  the  case  of  suits  to  enforce,  enjoin,  suspend,  or  set 
aside  orders  of  the  Commission,  but  not  otherwise. 
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QUESTION  PRESENTED. 

In  the  opinion  of  Appellee  Railroads,  the  question  pre¬ 
sented  is  whether  the  District  Court  erred  in  holding  that 
the  following  conclusions  of  the  Interstate  Commerce  Com¬ 
mission  were  supported  by  substantial  evidence  and  not 
contrary  to  law,  to  wit : 

(a)  The  United  States  was  not  entitled  under  pub¬ 
lished  tariffs  to  payments  (allowances)  from  the  rail¬ 
roads  for  furnishing  its  own  wharf  and  unloading  ex¬ 
port  freight  at  the  Norfolk  Army  Base  during  World 
War  H, 

(b)  That  the  Army,  as  regards  wharfage  and  un¬ 
loading  services,  was  treated  exactly  like  commercial 
shippers  in  similar  circumstances  and,  as  regards 
freight  charges,  more  favorably  than  other  shippers, 
so  that  no  discrimination  against  the  Army  resulted, 
and 

(c)  That  the  freight  charges  paid  by  the  Army 
were  not  only  reasonable  but  something  less  than  max¬ 
imum  reasonable  rates. 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit. 


No.  10,879. 


THE  UNITED  STATES  OF  AMERICA, 

Appellant, 


v. 


UNITED  STATES  OF  AMERICA  and  INTERSTATE 
COMMERCE  COMMISSION,  and  THE  PENNSYL¬ 
VANIA  RAILROAD  COMPANY,  et  al.. 

Appellees. 


On  Appeal  from  a  Judgment  of  the  United  States 
District  Court  for  the  District  of  Columbia. 


BRIEF  FOR  APPELLEES,  THE  PENNSYLVANIA 
RAILROAD  COMPANY,  ET  AL. 


COUNTER  STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  an  order  of  the  District  Court 
dismissing  a  petition  for  review  of  an  order  of  the  Inter¬ 
state  Commerce  Commission.  The  District  Court,  in  an 
opinion  written  by  Judge  Morris,  concluded  that  the  “ac¬ 
tion  of  the  Interstate  Commerce  Commission  was  founded 
upon  ample  evidence,  and  is  in  accordance  with  law”.  The 
Court  observed  also  that  the  Commission’s  decision  was 
“in  accordance  with  principles  long  recognized  to  be  appli¬ 
cable”,  and  thus  not  lightly  to  be  disturbed  (App.  91). 

The  Commission’s  final  order  was  made  on  July  25, 
1947,  and  the  petition  for  court  review  was  filed  on  Novem¬ 
ber  20,  1947.  Thereafter,  as  noted  in  Appellant’s  brief, 
the  case  was  considered  by  a  statutory  three-judge  court 

(1) 
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Cov/nter  Statement  of  the  Case 


and  by  the  Supreme  Court,  but  in  each  instance  only  as  to 
jurisdictional  questions,  and  the  case  was  remanded  to  the 
District  Court  for  disposition  on  the  merits,  i.e.,  the  va¬ 
lidity  of  the  Commission’s  order. 

The  background  of  the  controversy  is  the  practice  of 
the  railroads  to  load  or  unload  port  freight  to  and  from 
cars  at  the  piers,  that  is,  freight  transported  in  export,  im¬ 
port,  coastwise  and  intercoastal  commerce.  This  practice  is 
a  distinct  departure  from  the  usual  rule  under  which  ship¬ 
pers  are  required  to  load  and  unload  their  own  carload 
freight,  and  it  has  developed  subject  to  definite  limitations. 
For  example,  in  their  tariffs  the  railroads  do  not  accord  the 
service  to  heavy  and  bulky  articles,  to  bulk  commodities 
such  as  those  shipped  in  tank  cars,  to  import  lumber,  or  to 
freight  shipped  in  open  cars,  even  though  in  all  of  those  in¬ 
stances  the  freight  rates  are  exactly  the  same  as  would  be 
applicable  if  the  shipments  were  loaded  or  unloaded  by  the 
carriers  (App.  240,  264).  Of  particular  interest  in  this 
case  is  the  limitation  of  the  practice  to  railroad  and  other 
public  piers,  or  stated  conversely,  the  service  is  not  ac¬ 
corded  on  private  piers,  owned  or  controlled  by  the  ship¬ 
pers  of  the  freight.  This  limitation  has  always  been  ob¬ 
served,  even  though  freight  transshipped  over  private  piers 
is  subject  to  the  same  freight  rates  or  even  higher  domestic 
rates  if  the  shipper  takes  custody  of  the  goods  on  the  pier 
so  as  to  break  the  continuity  of  movement  required  for  the 
application  of  export  and  import  rates  (App.  263).  Another 
limitation  on  the  practice  has  been  the  retention  by  the  rail¬ 
roads  of  their  .right  to  perform  the  service,  and  they  have 
never  paid  allowances  to  shippers  for  relieving  them  of  the 
obligation,  an  alternative  which,  although  legally  per¬ 
missible,  cannot  be  required  (App.  264).  Atchison  Railway 
Co.  v.  United  States.  232  TJ.  S.  199. 

Because  the  rates  are  made  without  taking  the  so- 
called  port  privileges  into  account  and,  as  indicated  above, 
are  not  affected  one  way  or  the  other  by  the  granting  or 
withholding  of  the  service,  the  loading  and  unloading  of 
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cars  is  generally  termed  a  “free”  service.1  It  is  free  be¬ 
cause  no  separate  charge  is  made  for  it  and  no  increment 
has  been  included  in  the  rates  to  cover  it  (App.  240).  The 
only  sense  in  which  it  is  not  free  is  that  the  service,  when 
granted,  is  regarded  as  an  incident  of  the  port  rates  and 
the  cost  is  said  to  be  “absorbed”  into  the  rates.  This  is 
purely  a  legal  fiction  as  the  line-haul  carriers  which  make 
the  rates  have  no  participation  in  the  port  service,  the  ter¬ 
minal  carriers  at  the  ports  having  exclusive  determination 
of  the  amount  of  service  to  be  granted  (App.  252).  Thus  it 
cannot  be  said  that  the  rates  necessarily  include  the  ac¬ 
cessorial  services.  The  “free”  character  of  the  service  is 
further  shown  by  the  fact  that  the  port  rates  are  either  the 
same  as  the  domestic  rates  (as  at  Baltimore)  which  include 
no  loading  service,  or  lower  than  the  domestic  rates,  as  at 
Norfolk  (App.  242). 

Railroad  tariffs  applicable  at  North  Atlantic  ports 
clearly  restrict  the  loading  and  unloading  service  to  freight 
transshipped  over  railroad  or  other  public  piers,  the  latter 
being  piers  operated  by  public  wharfingers  (App.  246,  263). 
The  restriction  has  been  approved  and  upheld  by  the  Com¬ 
mission  in  a  long  series  of  cases.2 

The  Situation  at  Norfolk. 

At  Norfolk,  prior  to  June  15, 1942,  the  Army  Base  was 
a  public  pier  operated  by  a  public  wharfinger,  the  Trans¬ 
port  Trading  and  Terminal  Corporation,  which  also  acted 
as  agent  of  all  the  Norfolk  lines,  except  the  Chesapeake  & 
Ohio.  Under  the  agency  arrangement,  the  railroads  used 
the  facility  of  the  Terminal  Company  exactly  as  if  it  were 
a  railroad  pier.  Railroad  freight  moving  over  the  facility 
was  accorded  the  usual  loading  and  unloading  service.  That 
is  to  say,  the  Terminal  Company  loaded  and  unloaded  cars 
to  the  extent  that  the  railroads  undertook  such  obligation 

1.  See  American  Warehousemen's  Assn.  v.  Ry.  Co.,  179  I.C.C.  531,  539. 

Z  See  cases  cited  infra,  pages  26-29. 


4 


Counter  Statement  of  the  Case 


in  their  tariffs,  and  in  so  doing  acted  as  agent  of  the  rail¬ 
roads.  In  their  tariffs  the  railroads  indicated  that  the 
free  services  would  be  accorded  on  specified  public  ter¬ 
minals  and  that  the  Terminal  Company  would  be  compen¬ 
sated  in  the  amount  of  3  cents  per  100  pounds  for  loading 
and  unloading,  and  1  cent  per  100  pounds  for  wharfage,  or 
pier  rental.  These  payments  were  termed  “allowances”, 
although  this  was  an  inexact  use  of  the  term,  as  the  pay¬ 
ments  were  merely  compensation  to  an  agent,  which  need 
not  have  been  stated  in  the  tariffs  3  (App.  264). 

Both  legally  and  practically  the  railroads  could  have 
paid  their  agent  in  some  other  manner,  such  as  an  annual 
rent  in  lieu  of  the  wharfage  allowance,  and  a  lump  sum 
for  the  handling  service.  At  the  other  ports  the  tariffs 
contained  no  reference  to  the  payments  made  to  public 
pier  operators  but  merely  indicated  that  the  railroads 
would  accord  the  service  (App.  506).  The  same  form  of 
tariff  publication  would  not  only  have  been  appropriate  at 
Norfolk  but  in  substance  would  have  provided  the  same 
result.  However,  Appellant  has  used  this  difference  in 
form  of  tariff  publication  as  a  basis  for  argument  that  the 
railroads  undertook  to  pay  allowances  to  shippers  at  the 
Army  Base,  or  to  make  the  payments  to  any  operator  of 
the  facility,  regardless  of  any  change  in  the  character  of 
the  terminal  or  in  the  arrangements  between  the  railroads 
and  their  agent. 

On  June  15,  1942,  the  Army  dispossessed  the  terminal 
operator  and  took  possession  of  the  facility  for  handling 
Government  war  freight,  thus  automatically  terminating 
the  railroad  agency.  Shortly  thereafter,  it  notified  the 
railroads  that  it  desired  to  be  paid  the  same  compensation, 
to  wit,  4  cents  per  100  pounds,  that  had  theretofore  been 
made  to  the  terminal  operator  (App.  331,  337).  The  de¬ 
mand  took  the  form  of  a  request  for  the  publication  of 


3.  In  Handling  Freight  Between  Ships  and  Cars  at  Ports.  253  I.C.C.  371 
(1942),  the  Commission  noted  that  this  type  of  payment  is  not  a  true  allow¬ 
ance  which  requires  tariff  publication  under  15(13). 
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allowances  in  tariffs,  i.e.,  a  request  that  the  tariffs  be 
amended  to  show  the  Army  Base  as  piers  where  wharfage 
and  unloading  costs  would  be  allowed,  and  the  Government 
as  the  party  to  whom  payments  would  be  made.  The  tariff 
changes  requested  would  have  been  the  proper  procedure 
had  the  railroads  been  obliged  to  compensate  the  Army  for 
furnishing  its  own  pier  and  unloading  its  own  freight.  How¬ 
ever,  the  railroads  denied  the  request  on  the  ground  that  it 
was  not  the  practice  to  pay  allowances  to  shippers  for  sup¬ 
plying  their  own  services  of  this  character,  but  that  the 
railroad  obligation  was  limited  to  actual  performance  by 
themselves  of  the  services  on  railroad  or  public  terminals 
(App.  341). 

In  all  of  the  negotiations  leading  to  the  filing  of  the 
complaint,  almost  two  years  after  the  Army  took  posses¬ 
sion  of  the  piers,  no  claim  was  advanced  that  the  United 
States  was  entitled  to  payment  under  existing  tariffs,  some 
of  which  continued  to  refer  to  the  arrangement  with  the 
former  terminal  operator,  Transport  Trading  and  Ter¬ 
minal  Corporation.  On  the  contrary,  the  insistence  was 
that  the  tariffs  be  changed  (App.  331-337).  When  the  com¬ 
plaint  was  filed  on  April  15,  1944,  it  contained  no  allega¬ 
tion  of  a  violation  of  Section  6(7)  of  the  Interstate  Com¬ 
merce  Act,  the  provision  requiring  adherence  to  published 
tariffs  (App.  93). 

Nor  was  there  any  demand  in  the  early  negotiations 
that  the  railroads  perform  the  service,  although  actual  per¬ 
formance  is  the  only  duty  that  can  be  imposed  upon  them, 
no  shipper  having  the  right  to  insist  upon  allowances  in 
lieu  of  service.  Representations  made  by  the  Army  are 
significant:  “The  terminal  properties  will  be  operated  and 
controlled  by  the  War  Department.  Use  of  the  facilities 
by  the  other  Armed  Forces  or  by  private  concerns  will  be 
by  the  express  permission  of  the  War  Department.  •  •  • 
It  is  intended  to  use  the  terminal  facilities  for  Government 
traffic  only.  However,  circumstances  may  require  the  han¬ 
dling  of  commercial  freight  and  in  either  instance  the  War 
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Department  or  its  agency  will  perform  all  service’ ’  (App. 
336).  “Army  Base  Piers  No.  1  and  2  are  the  property  of 
the  Government  and  are  operated  by  the  War  Department 
for  its  own  exclusive  use”  (App.  338,  340). 

For  almost  a  year  after  negotiations  were  under  way  no 
mention  was  made  of  anything  but  allowances  and  then  on 
May  1, 1943,  the  demand  was  broadened  for  the  first  time  to 
a  request  for  performance  of  service,  although  qualified  as 
a  “prerequisite”  to  a  complaint  to  the  Commission  (App. 
342).  Subsequently,  a  similar  demand  without  qualification 
followed,  as  noted  in  Appellant’s  brief  (App.  344).  Never¬ 
theless,  when  formal  complaint  was  filed  with  the  Commis¬ 
sion  on  April  15,  1944,  the  Government  having  been  in 
control  of  the  property  for  almost  two  years,  the  allega¬ 
tions  were  limited  to  the  failure  to  pay  allowances.  The 
complaint  did  not  seek  an  order  requiring  the  railroads  to 
render  service  (App.  100). 

Findings  and  Conclusions  of  the  Commission. 

The  complaint  alleged  that  because  certain  railroads 
had  refused  to  make  allowances  to  the  United  States  for 
wharfage  and  handling,  the  freight  rates  charged  on  traffic 
consigned  to  the  Army  Base  were  unjust  and  unreasonable 
in  violation  of  Section  1(5)  (a)  and  Section  1(6)  of  the  In¬ 
terstate  Commerce  Act,  unjustly  discriminatory  in  viola¬ 
tion  of  Section  2,  unduly  prejudicial  to  military  traffic  and 
not  in  full  compliance  with  Section  6(8),  and  in  violation  of 
Section  15(13)  of  the  Act  (App.  100).  The  last  section  is 
the  provision  authorizing  and  requiring  the  payment  of 
allowances.  The  complaint  alleged  that  the  United  States 
had  been  damaged  “in  a  sum  of  money  not  presently  ascer¬ 
tainable”  and  asked  by  way  of  relief  that  the  Commission 
enjoin  the  alleged  illegal  practices,  require  the  railroads  to 
pay  wharfage  and  handling  allowances  to  the  United  States, 
or,  in  the  alternative,  to  establish  separate  wharfage  and 
terminal  charges  with  corresponding  reductions  in  the  line- 
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haul  rates,  and  fix  reparations  for  alleged  unlawful  charges 
on  past  shipments.  After  hearing,  an  Examiner  issued  a 
report  (App.  617)  recommending  dismissal  of  the  com¬ 
plaint,  but  a  Division  of  the  Commission  reached  a  contrary 
conclusion  (App.  8).  Thereafter,  the  full  Commission  re¬ 
viewed  the  case  twice,  both  times  dismissing  the  complaint 
(App.  24,  41). 

The  factual  findings  made  by  the  Commission  may  be 
summarized  as  follows:  That  the  railroads  serving  At¬ 
lantic  ports  do  not  follow  the  practice  of  assuming  in  all 
circumstances  the  obligation  of  handling  traffic  from  car 
to  pier  or  from  pier  to  car,  and  in  no  circumstances  do  they 
make  an  allowance  to  the  shipper  for  the  performance  of 
these  services.  The  practice  of  the  railroads  depends  on 
whether  the  piers  are  owned  and  operated  by  the  railroads, 
by  a  public  terminal  operator  or  by  the  owners  of  the 
freight  (App.  42).  It  is  not  the  practice  of  the  railroads 
to  perform  wharfage  and  unloading  services  if  the  pier  is 
owned  and  controlled  by  the  owner  of  the  freight,  and  in 
no  event  do  they  pay  allowances  in  lieu  of  services  (App. 
31).  For  a  number  of  years  prior  to  1942,  the  Army  Base 
piers  were  operated  by  the  Transport  Trading  and  Ter¬ 
minal  Corporation  as  a  public  wharfinger  and  as  agent  of 
the  railroads.  The  railroads  compensated  the  terminal 
operator  for  its  services  of  unloading  freight  and  for  pro¬ 
viding  the  pier  by  payments  sometimes  referred  to  as 
handling  and  wharfage  charges.  The  arrangement  im¬ 
posed  on  the  Terminal  Corporation  other  duties  of  a  rail¬ 
road  agency,  such  as  collection  of  freight  charges,  protec¬ 
tion  against  loss  and  damage  claims,  etc.  (App.  26,  42). 
The  tariffs  did  not  name  the  Army  Base  but  referred  to 
the  tariff  filed  by  the  Norfolk  and  Portsmouth  Belt  Line 
R.  R.  Co.,  a  terminal  carrier  which  is  owned  by  the  line- 
haul  carriers  serving  Norfolk  and  which  performs  terminal 
services  for  those  carriers.  The  tariff  filed  by  the  Belt 
Line  provided  for  absorption  of  the  wharfage  and  handling 
charges  on  certain  traffic  destined  for  the  facilities  oper- 
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ated  by  the  Transport  Trading  and  Terminal  Corporation 
(App.  26,  42).  "When  the  War  Department  took  over  and 
operated  the  piers  for  military  traffic,  the  Terminal  Cor¬ 
poration  no  longer  had  possession  and  could  not  continue 
to  perform  the  services  that  it  had  performed  for  the  rail¬ 
roads  theretofore.  Thereafter  the  Army  supervised  all 
activities  on  the  piers  and  took  possession  and  control  of 
the  piers  and  of  the  freight  passing  thereover  (App.  26, 
42).  Although  the  Interveners  refused  to  make  allow¬ 
ances  or  to  perform  the  services  on  the  ground  that  the 
piers  were  being  operated  by  the  owner  of  the  freight,  they 
made  special  arrangements  giving  the  United  States  the 
benefit  of  export  rates,  lower  than  the  domestic  rates 
otherwise  applicable.  The  tariffs  filed  by  the  railroads 
prior  to  the  war  provided  that  export  rates  should  apply 
only  to  traffic  “which  does  not  leave  the  possession  of  the 
inland  carrier  until  delivered  to  the  ocean  carrier  or  its 
agent  *  *  (App.  43).  This  provision  would  have  pre¬ 
vented  the  application  of  the  export  rates  on  freight 
handled  through  the  Army  Base  because  that  traffic  left  the 
possession  of  the  inland  carriers  when  delivered  to  the 
United  States,  the  owner  of  the  traffic.  The  Interveners 
included  a  provision  in  the  tariffs  that  the  export  rates 
should  apply  also  on  shipments  consigned  to  the  United 
States  Government  and  handled  through  Navy  bases,  Navy 
yards,  or  Army  bases  for  export  to  foreign  countries.  By 
reason  of  this  provision  the  United  States  received  the 
benefit  of  the  lower  export  rates  on  traffic  moving  over  the 
Army  Base4  (App.  31,  44). 

The  Commission  adopted  conclusions  as  follows :  That 
the  railroads  were  under  no  obligation  to  provide  pier 

4.  The  tariffs  which  limit  the  export  rates  to  “traffic  which  does  not  leave 
possession  of  the  carrier”  contain  an  exception  as  to  traffic  handled  by  the 
owner  “direct  from  carriers’  stations  to  steamship  docks”  (App.  479).  This 
alternative  was  available  to  the  Army  at  Norfolk  like  any  other  shipper  but 
the  Army  preferred  to  take  delivery  at  the  Base  for  the  obvious  reason  that 
there  was  no  advantage  in  taking  delivery  at  a  railroad  station  when  the  ex¬ 
port  rates  were  also  available  at  the  Base.  The  exception  provides  another  il¬ 
lustration  of  the  application  of  export  rates  without  wharfage  and  handling 
services. 


Counter  Statement  of  the  Case 


9 


facilities  but  that  in  any  case  they  had  not  failed  to  pro¬ 
vide  reasonable  facilities  at  Norfolk  (App.  31).  In  dis¬ 
cussing  the  duty  of  the  railroads  to  provide  piers  or  serv¬ 
ices,  the  Commission  said  (App.  42) : 

“It  is  neither  the  legal  duty  of  the  railroads  to 
provide  piers,  which  are  essentially  steamship  facili¬ 
ties,  nor  to  load  or  unload  carload  freight  except  in 
unusual  circumstances,  such  as  livestock,  or  freight 
that  is  to  be  transhipped  by  the  railroads  or  their 
agents.  When  they  obligate  themselves  to  load  or 
unload  carload  freight,  the  duty  is  established  by  tariff 
undertaking.  In  assuming  that  obligation  with  re¬ 
spect  to  export  and  import  traffic,  the  carriers  have 
restricted  the  practice  to  so-called  public  piers,  that 
is,  piers  operated  by  railroads,  steamship  companies, 
or  public  wharfingers,  and  have  excluded  the  so-called 
private  piers,  that  is,  piers  operated  by  the  owners  of 
the  freight.  ’  ’ 

The  Commission  concluded  that  the  refusal  of  the  rail¬ 
roads  at  Norfolk  to  make  an  allowance  to  the  United  States 
for  unloading  and  wharfage  had  not  resulted  in  the  im¬ 
position  of  rates  that  were  unreasonable  or  unjust.  The 
Commission  rejected  the  contention  that  under  the  tariffs 
the  railroads  were  bound  to  make  these  allowances.  The 
Commission  held  that  after  June  15,  1942,  the  references 
in  the  tariffs  to  the  Transport  Trading  and  Terminal  Cor¬ 
poration  “were  meaningless  because  the  Transport  Trad¬ 
ing  and  Terminal  Corporation  no  longer  had  any  facilities 
at  Norfolk”  (App.  27,  42).  The  Commission  also  held  that 
to  sustain  the  contention  of  appellant  with  respect  to 
the  meaning  of  the  tariffs  “it  would  be  necessary  to  read 
into  the  tariffs  words  which  were  not  there”  (App.  43). 

“There  is  nothing  in  the  tariffs,  however,  that  re¬ 
quires  the  defendants  to  pay  the  complainant  an  al¬ 
lowance  for  wharfage  and  handling  traffic  through  the 
Army  Base  at  Norfolk.”  (App.  44) 
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The  Commission  also  concluded  that  the  refusal  of  the 
railroads  to  make  the  allowances  sought  by  the  United 
States  did  not  result  in  unjust  discrimination  because  the 
railroads  did  not  make  allowances  or  perform  wharfage 
or  unloading  services  for  a  private  shipper  on  its  own 
piers  and  that  the  United  States  was,  therefore,  being 
treated  in  exactly  the  same  manner  as  other  shippers  who 
owned  piers.  In  dealing  with  this  point  the  Commission 
said  (App.  45) : 

“With  respect  to  the  allegation  of  unjust  dis¬ 
crimination,  the  complainant  asks  to  be  treated  the  same 
as  commercial  or  private  interests.  The  defendants 
argue  that  when  these  two  piers  were  taken  over  by 
the  complainant  on  June  15, 1942,  they  became  private 
piers  to  all  intent  and  purpose.  The  defendants  do  not 
pay  allowances  to  private  shippers  for  wharfage  or 
for  handling  export  freight,  and  they  do  not  perform 
that  service  on  private  piers.  *  #  *  The  freight  of  other 
shippers  at  Norfolk  which  receives  unloading  service 
is  not  the  like  kind  of  traffic  contemplated  by  section  2 
of  the  act  dealing  with  unjust  discrimination,  and  if 
handled  in  the  same  manner  as  the  complainant’s 
freight  the  export  rates  would  not  apply,  much  less 
the  accessorial  service  demanded  by  the  complainant 
or  an  allowance  therefor.” 

The  Commission  also  rejected  the  Government’s 
charges  of  unlawful  discrimination  against  military  traffic 
in  violation  of  Section  6(8)  of  the  Interstate  Commerce 
Act  After  pointing  out  that  the  Government  received  the 
benefit  of  the  export  rate  by  special  tariffs,  a  rate  to  which 
the  traffic  would  not  be  entitled  but  for  the  special  tariff 
since  the  traffic  passed  into  the  custody  of  the  owner  at 
Norfolk,  the  Commission  held  that  “if  anything,  the  com¬ 
plainant  is  being  favored”  (App.  31)  and  added  that  “the 
granting  of  one  concession  does  not  necessarily  require 
another  to  the  same  party”  (App.  44). 
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The  Commission  rejected  the  argument  that  the  rail¬ 
roads  would  be  unjustly  enriched  if  the  wharfage  and 
handling  allowance  were  not  paid  to  the  United  States  for 
its  traffic  moving  through  the  Army  Base.  The  Commis¬ 
sion  concluded  that  nothing  had  been  added  to  the  line-haul 
export  rates  to  cover  the  cost  of  wharfage  and  handling, 
and  that  the  rates  involved  were  below  the  reasonable 
maximum  level  (App.  46,  49).  It  pointed  out  that  the 
record  showed  that  the  existence  or  non-existence  of  the 
port  service  does  not  affect  the  rate  level  (App.  48).  The 
Commission  held,  therefore,  that  the  refusal  to  pay  the 
allowances  did  not  constitute  unjust  enrichment  (App.  46). 

The  ultimate  conclusion  reached  by  the  Commission 
in  its  Report  on  Reconsideration  was  stated  in  these  words 
(App.  37) : 

“On  reconsideration,  we  reverse  the  prior  find¬ 
ings  and  now  find  that  the  defendants’  refusal  to  make 
the  complainant  an  allowance  or  to  perform  the  serv¬ 
ices  aforementioned  or  to  state  in  their  tariffs  the 
wharfage  and  handling  charges  at  Norfolk  separately 
from  their  rates  is  not  shown  to  have  been  or  to  be  an 
unjust  or  unreasonable  practice,  or  to  have  resulted 
or  to  result  in  unreasonable  or  inapplicable  rates,  or 
to  have  been  or  to  be  unjustly  discriminatory  to  the 
complainant.  The  prior  order  entered  in  this  pro¬ 
ceeding  will  be  vacated,  and  the  complaint  will  be  dis¬ 
missed.” 

In  the  Report  on  Reargument,  the  Commission,  in  re¬ 
affirming  the  conclusions  of  its  prior  report,  dealt  spe¬ 
cifically  with  the  contention  made  by  the  United  States 
that  by  reason  of  the  refusal  of  the  railroads  to  grant  the 
allowances  sought,  the  rates  charged  the  United  States  had 
been  unreasonable  (App.  48) : 

“No  evidence  was  adduced  by  the  complainant  to 
show  that  the  export  rates  to  Norfolk,  in  and  of  them¬ 
selves,  were  and  are  unreasonably  high.  The  com- 
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plainant’s  contention  is  that  these  rates  are  shipside 
rates  and  they  are  unreasonable  because  no  allowance 
has  been  made  to  it  for  the  wharfage  and  handling. 
It  is  well  settled  that  there  is  nothing  inherent  in  ex¬ 
port  traffic  which  entitles  it  to  rates  lower  than  those 
applied  to  domestic  traffic,  and  as  nothing  has  been 
added  to  the  export  rates  here  in  issue  to  cover  the 
wharfage  and  handling  they  are  not  above  a  reason¬ 
able  maximum  level  when  a  reasonable  charge  for 
wharfage  and  handling  is  added.  This  being  true,  an 
order  directing  the  defendants  to  pay  the  complainant 
reparation  in  the  amount  of  the  aforementioned  wharf¬ 
age  and  handling  charge  would  make  the  export  rates 
just  that  much  below  the  upper  limit  of  reasonable¬ 
ness.  •  •  •” 

Upon  review  the  District  Court  concluded  that  the 
findings  of  the  Commission  were  supported  by  substantial 
evidence  and  that  sound  principles  had  been  applied. 

SUMMARY  OF  ARGUMENT. 

The  order  of  the  Commission  is  supported  by  substan¬ 
tial  evidence  and  is  otherwise  lawful. 

Before  the  Commission,  Appellant  argued  (1)  that 
when  the  Army  took  over  the  Army  Base  for  its  own  pur¬ 
poses  it  was  thereafter  entitled  to  be  paid  the  same  wharf¬ 
age  or  rental  costs  (one  cent  per  hundred  pounds  of 
freight)  that  were  incurred  by  the  railroads  when  the 
facility  was  used  by  the  railroads  as  a  railroad  terminal 
and  (2)  that  the  railroads  were  required  to  appoint  the 
Army  their  agent  and  to  pay  to  the  Army  the  same  un¬ 
loading  costs  (three  cents  per  hundred  pounds  of  freight) 
previously  incurred  by  the  railroads  when  the  agent  of 
their  own  selection  unloaded  freight  in  railroad  custody. 
In  short,  Appellant  contended  that  the  railroads  had  an 
absolute  legal  duty  to  provide  the  Army  with  piers  for  its 
exclusive  use  and  to  employ  the  Army  to  unload  traffic 
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which  belonged  to  the  United  States  and  was  in  the  pos¬ 
session  of  the  Army,  although  the  railroads  owe  these 
alleged  obligations  to  no  other  shipper. 

Appellant  also  argued  that  the  railroads  were  bound 
to  pay  four  cents  per  hundred  pounds  to  the  Army  not¬ 
withstanding  the  fact  that  the  line-haul  rates  to  Norfolk 
were  fixed  without  including  or  specifically  taking  into  ac¬ 
count  the  cost  of  wharfage  and  handling;  notwithstanding 
the  fact  that  there  was  no  evidence  whatsoever  before  the 
Commission  to  support  Appellant’s  assertion  that  the  line- 
haul  rates  to  Norfolk  paid  by  the  Army  were  unreasonable ; 
and  notwithstanding  the  fact  that  the  rates  charged  the 
Army  were  not  higher  but  were  less  than  the  rates  charged 
other  shippers  similarly  situated.  The  Commission  prop¬ 
erly  rejected  these  arguments. 

The  Commission  correctly  held  that  it  was  not  the  legal 
duty  of  the  railroads  to  provide  piers,  which  are  essentially 
steamship  facilities,  or  to  unload  carload  export  freight, 
unless  the  railroads  assume  these  obligations  by  their 
tariffs.  Barringer  <&  Co.  v.  United  States ,  319  U.S.  1,  3; 
Senna.  RJd.  Co.  v.  Kittanning  Co.,  263  U.S.  319,  323; 
Weyerhaeuser  Timber  Co.  v.  Pennsylvania  R.  Co.,  229 
I.C.C.  463  (1938) ;  Wharfage  Charges  at  Atlantic  and  Gulf 
Ports,  157  LC.C.  663  (1929) ;  174  LC.C.  263  (1931).  The 
question  whether  piers  and  unloading  are  “transporta¬ 
tion”  facilities  and  service  is  not  determinative.  The  Su¬ 
preme  Court  has  recognized  that  a  “transportation  serv¬ 
ice”  may  be  a  service  that  a  railroad  is  not  obligated  to 
perform.  See  Railroad  Board  v.  Duquesne  Co.,  326  U.S. 
446,453. 

Although  Appellant  now  contends  that  the  tariffs  car¬ 
ried  the  absolute  obligation  to  perform  or  pay  for  terminal 
services,  both  the  record  and  prior  decision  show  that  the 
port  rates  do  not  necessarily  include  the  services,  and  that 
they  are  included  only  subject  to  definite  limitations.  The 
Commission’s  conclusion  that  after  the  Army  seized  the 
piers  the  tariffs  imposed  no  obligation  upon  the  railroads 
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to  perform  the  services  or  to  make  payments  to  the  Army 
for  wharfage  or  unloading  is  correct  as  a  matter  of  law, 
and  is  supported  by  substantial  evidence.  The  applicable 
tariff  referred  to  the  agency  relationship  existing  between 
the  railroads  and  the  Transport  Trading  and  Terminal 
Corporation — a  relationship  that  was  terminated  when  the 
Army  seized  the  piers.  The  tariffs  did  not  obligate  the 
railroads  to  pay  the  Army  a  charge  for  wharves  that  the 
Army  had  seized,  nor  did  they  obligate  the  carriers  to 
appoint  the  Army  their  agent  for  the  purpose  of  unloading 
freight  in  the  custody  of  the  Army.  That  the  tariffs  did 
not  obligate  the  railroads  to  make  payments  to  the  Army 
for  wharfage  and  unloading  was  admitted  by  the  Army 
itself,  which  in  the  opening  stages  of  the  controversy 
asked  the  carriers  to  change  the  tariffs  so  as  to  provide  for 
these  payments  to  the  Army. 

The  Commission  correctly  concluded  that  it  was  not 
the  practice  of  the  railroads  in  dealing  with  export  traffic 
to  obligate  themselves  to  load  or  unload  carload  freight 
except  at  public  piers,  and  that  the  railroads  under  no 
circumstances  assumed  that  obligation  at  piers  controlled 
by  a  shipper.  Cf.  Weyerhaeuser  Timber  Co.  v.  Pennsyl¬ 
vania  R.  Co.,  229  I.C.C.  463  (1938) ;  City  of  Newark  v. 
Pennsylvania  R.  Co.,  182  I.C.C.  51  (1932) ;  Newark,  N.J. 
Cham,  of  Com.  v.  Pennsylvania  R.  Co.,  206  I.C.C.  555 
(1935). 

There  was  substantial  evidence  in  the  record  before 
the  Commission  to  support  its  conclusion  that  when  the 
Army  seized  the  piers  and  took  over  their  operation,  the 
piers  ceased  to  be  public  piers  and  became  private  piers. 
The  evidence  showed  that  after  the  seizure  the  Army 
changed  the  method  of  operation  of  the  piers,  took  custody 
of  the  freight  passing  over  the  piers,  and  otherwise  acted 
in  all  respects  as  the  owner  of  a  private  pier  would  act. 

The  Commission  correctly  concluded,  both  on  the  facts 
and  the  law,  that  the  railroads  did  not  discriminate  against 
the  Army  in  violation  of  Section  2  of  the  Interstate  Com- 
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merce  Act  by  refusing  to  pay  four  cents  per  hundred 
pounds  for  wharfage  and  unloading;  in  this  respect,  the 
Army  was  treated  exactly  in  the  same  way  as  all  other 
owners  of  private  piers.  Hence,  Union  Pacific  RJt.  v. 
Updike  Grain  Co.,  222  U.S.  215,  is  not  controlling  as  it  is 
based  on  different  treatment  of  shippers  in  similar  cir¬ 
cumstances.  The  only  respect  in  which  the  Army  was 
treated  differently  from  the  owners  of  private  piers  was 
that  the  Army  was  given  an  advantage  over  those  owners 
by  being  accorded  the  benefit  of  the  lower  export  rates 
which  would  not  have  applied  in  the  case  of  any  other 
owner  of  a  pier  who  took  possession  of  his  own  freight  as 
the  Army  did.  This  concession  implied  no  obligation  to 
provide  piers  or  unload  cars,  any  more  than  export  rates 
ordinarily  imply  such  obligation,  and  thus  affords  no 
ground  for  Appellants  argument  that  the  Government  re¬ 
ceived  less  than  “the  full  package”.  On  the  contrary,  the 
tariff  provision  on  its  face  negates  any  undertaking  to 
provide  piers  (or  wharfage)  since  its  sole  purpose  was  to 
make  the  export  rates  applicable  over  Government  piers, 
i.e.,  “Naval  Bases  or  Army  Bases”.  The  Commission  con¬ 
cluded  that  “the  granting  of  one  concession  does  not  neces¬ 
sarily  require  another”  (App.  44). 

The  Commission  correctly  held  that  even  if  the  rail¬ 
roads  had  a  legal  obligation  either  to  provide  piers  or  to 
unload  export  carload  freight,  the  obligation  was  to  pro¬ 
vide  facilities  and  service  and  not  to  pay  allowances. 
Atchison  Railway  Co.  v.  United  States,  232  U.S.  199.  The 
facts  before  the  Commission  support  its  conclusion  that 
the  Army  did  not  desire  the  railroads  to  furnish  piers  or 
to  perform  the  unloading  service ;  indeed,  the  proof  showed 
that  performance  by  the  railroads  of  the  unloading  service 
would  have  been  impracticable  and  would  not  have  been 
permitted  by  the  Army  on  any  terms  that  would  have  been 
feasible.  Thus,  even  if  it  is  assumed  (contrary  to  the  well 
established  rule)  that  the  railroads  were  under  an  obliga¬ 
tion  to  provide  piers  and  unloading  service,  they  were 
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relieved  of  that  obligation  by  reason  of  the  fact  that  the 
Army  chose  to  provide  the  facilities  and  to  perform  the 
service  itself,  and,  in  effect,  prevented  the  railroads  from 
discharging  their  asserted  legal  obligation.  U.S.  v.  Am. 
Tin  Plate  Co.,  301  U.S.  402;  US.  v.  Pan  American  Corp., 
304  U.S.  156;  U.S.  v.  Wabash  R.  Co.,  321  TJ.S.  403;  United 
States  v.  U.S.  Smelting  Co.,  339  U.S.  186. 

There  was  no  evidence  before  the  Commission  to  sup¬ 
port  Appellant’s  contention  that  the  line-haul  export  rates 
charged  the  Army  were  unreasonable.  The  line-haul  ex¬ 
port  rates  were  not  made  in  contemplation  of  the  payment 
of  four  cents  per  hundred  pounds  of  freight  or  of  any 
other  amount  for  wharfage  or  unloading  service ;  were  not 
made  in  contemplation  of  the  furnishing  of  such  facilities 
or  services ;  and  contained  no  factor  or  increment  to  cover 
the  cost  of  these  facilities  and  services.  The  evidence 
before  the  Commission  showed  that  the  export  rates  to 
Norfolk  are  lower  than  maximum  reasonable  rates  because 
they  are  depressed  to  the  basis  of  the  Baltimore  export 
rates  for  competitive  reasons. 

The  fact  that  the  Army  was  charged  no  more  than 
other  shippers  in  the  same  situation  but,  on  the  contrary, 
was  charged  less  because  of  the  special  concession  that  per¬ 
mitted  application  of  the  export  rate,  is  a  complete  answer 
to  the  charge  that  the  railroads  have  been  unjustly  en¬ 
riched  and  “will  reap  a  windfall”. 
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L  Under  Established  Principles  of  Judicial  Review  the 
District  Court  Properly  Refused  to  Substitute  Its  Judg¬ 
ment  for  That  of  the  Commission,  Having  Found  That 
the  Commission’s  Order  Was  Supported  by  Evidence 
and  Not  Vitiated  by  Error  of  Law. 

It  is  well  settled  that  an  order  of  the  Commission  is 
subject  only  to  limited  review  in  the  courts  and  that  the 
case  is  not  to  be  heard  and  decided  on  its  merits  de  novo. 
If  the  Court  determines  (1)  that  the  Commission  made 
findings  sufficient  to  indicate  the  basis  for  its  conclusions, 
(2)  that  such  findings  have  substantial  support  in 
the  record,  and  (3)  that  the  Commission  has  not  mis¬ 
applied  law,  the  power  of  review  is  exhausted.  The  Court 
“will  not  consider  the  expediency  or  wisdom  of  the  order, 
or  whether,  on  like  testimony,  it  would  have  made  a  similar 
ruling”.  Int.  Com.  Comm.  v.  Union  Pacific  RJI.,  222  U.S. 
541,547. 

The  principle  was  stated  in  Rochester  Tel.  Corp.  v. 
UJS.,  307  U.S.  125,  139-140,  as  follows: 

“Even  when  resort  to  courts  can  be  had  to  re¬ 
view  a  Commission’s  order,  the  range  of  issues  open 
to  review  is  narrow.  Only  questions  affecting  consti¬ 
tutional  power,  statutory  authority  and  the  basic  pre¬ 
requisites  of  proof  can  be  raised.  If  these  legal  tests 
are  satisfied,  the  Commission’s  order  becomes  incon¬ 
testable.” 

The  findings  necessary  in  a  Commission  report  of  the 
type  now  under  review  need  not  be  set  out  with  formality, 
nor  expressed  in  terms  which  courts  generally  employ,  but 
may  be  “interwoven  with  other  matter.”  Meeker  <&  Co. 
v.  Lehigh  Valley  RJI.,  236  U.S.  412,  428;  United  States  v. 
B.  &  0.  R.  Co.,  293  TJ.S.  454,  465;  Alabama  Great  Southern 
R.  Co.  v.  United  States,  71  S.  Ct.  264,  272.  The  Commis¬ 
sion  has  “interwoven”  its  findings  with  a  discussion  of 
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the  evidence  in  its  reports  in  this  proceeding  but  its  find¬ 
ings  and  conclusions  are  nonetheless  definite  and  dis¬ 
positive  of  all  points  in  issue,  and  Appellant  has  raised 
no  question  with  respect  to  the  form  or  meaning  of  the 
findings. 

Upon  review  of  the  record  the  District  Court  concluded 
that  the  action  of  the  Commission  was  *  ‘founded  upon 
ample  evidence,  and  is  in  accordance  with  law”.  The 
Court  further  observed  (App.  90) : 

“It  is  simply  unthinkable  that,  if  the  payment 
and  allowance  here  sought  by  the  Government  had 
been  sought  by  a  private  party,  it  would  receive  any 
favorable  consideration.  It  is  of  incomparable  im¬ 
portance  that,  where  the  action  of  an  administrative 
organ  of  the  Government  makes  its  decision  after  fair 
hearing  upon  ample  evidence  to  support  it,  and  in  ac¬ 
cordance  with  principles  long  recognized  to  be  ap¬ 
plicable,  such  decision  should  not  be  disturbed  by  a 
court  because  it  happens  not  to  give  financial  advan¬ 
tage  to  the  Government  as  a  shipper  of  freight.” 

This  observation  is  fully  justified  by  the  evidence  of  record 
and  by  many  past  decisions  of  the  Commission.8  On  the 
other  hand,  if  the  contentions  advanced  by  Appellant  are 
correct,  the  Commission  has  erred  not  only  in  this  pro¬ 
ceeding  but  in  many  prior  decisions  dealing  with  similar 
issues. 

Apart  from  a  passing  reference  to  an  alleged  tariff 
departure,  Appellant  in  this  Court  raises  questions  of  a 
distinctly  administrative  nature,  requiring  Commission 
adjudication.  While  Appellant  presents  the  most  im¬ 
portant  of  these  questions  (i.e.,  whether  the  export  rates 
include  certain  terminal  services)  under  a  section  of  its 
brief  dealing  with  tariffs,  and  indirectly  characterizes  it 
as  a  question  of  law,  Appellant  asks  the  Court  to  conclude 
that  disregard  of  the  alleged  tariff  obligation  “was  an 


5.  Sec  cases  cited  infra,  pages  26-29. 
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unreasonable  practice  and  that  it  resulted  in  unjust 
charges”  (Appellant’s  Brief,  p.  16).  Obviously  thi«  con¬ 
clusion  cannot  be  reached  from  a  pure  question  of  law, 
such  as  falls  within  the  competency  of  a  court,  but  is 
plainly  a  question  for  administrative  judgment.4  Both  on 
this  point  and  with  respect  to  the  argument  that  denial  of 
allowances  was  unjust  and  discriminatory,  Appellant 
makes  no  attempt  to  show  that  the  findings  of  the  Com¬ 
mission  (or  the  District  Court)  were  not  supported  by 
evidence.  On  the  contrary,  this  Court  is  asked  to  disagree 
with  the  reasoning  of  the  Commission,  to  prefer  the  rea¬ 
soning  of  dissenting  Commissioners,  and  to  exercise  an 
independent  judgment  in  reaching  conclusions  contrary 
to  those  of  the  Commission.  This  method  of  attack  is  not 
within  the  scope  of  review  of  administrative  orders  as  it 
seeks  to  substitute  the  judgment  of  the  Court  for  that  of 
the  Commission.  As  stated  by  Chief  Justice  Stone  in 
Medo  Corp.  v.  Labor  Board ,  321  U.S.  678,  681,  fn.  1 : 

“It  has  now  long  been  settled  that  findings  of  the 
Board,  as  with  those  of  other  administrative  agencies, 
are  conclusive  upon  reviewing  courts  when  supported 
by  evidence,  that  the  weighing  of  conflicting  evidence 
is  for  the  Board  and  not  for  the  courts,  that  the  infer¬ 
ences  from  the  evidence  are  to  be  drawn  by  the  Board 
and  not  by  the  courts,  save  only  as  questions  of  law 
are  raised  and  that  upon  such  questions  of  law,  the 
experienced  judgment  of  the  Board  is  entitled  to  great 
weight.” 

6.  Incidentally,  it  may  be  noted  that  Appellant  criticizes  the  District  Court 
for  adopting  the  same  process  of  reasoning  that  it  now  urges  upon  tins  Court, 
namely,  for  giving  consideration  to  customary  practices  in  connection  with  ex¬ 
port  rates  (Appellant’s  Brief,  p.  13).  Appellant  adds  that  the  Commission  did 
not  rely  on  “practice”  in  holding  the  tariff  inapplicable,  but  the  Commission 
was  dealing  with  another  problem  of  a  much  narrower  scope,  uev  whether  the. 
reference  to  Transport  Trading  and  Terminal  Corporation  in  the  terminal 
tariffs  could  be  interpreted  as  meaning  the  Army.  This  comes  dose  to  a 
question  of  tariff  construction,  but  determination  of  the  quantum  of  service 
included  in  the  rate  poses  a  strictly  adminstrative  problem.  Appellant  confuses 
the  two  questions  in  its  brief  and  ascribes  the  findings  of  both  the  Commission 
and  the  District  Court  to  one  or  the  other  of  them  indiscriminately. 
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XL  The  Commission’s  Conclusion  That  the  Railroads  Were 
Not  Obligated  Either  Under  the  Applicable  Tariffs  or 
Otherwise  to  Pay  the  Army  an  Allowance  for  Unload¬ 
ing  and  Wharfage  Services  Is  Supported  by  Substan¬ 
tial  Evidence  and  Is  Not  Vitiated  by  Error  of  Law. 

At  Norfolk  there  are  numerous  private  piers,  railroad 
piers,  and  other  piers  operated  by  public  wharfingers.  The 
largest  facility  (consisting  of  piers,  warehouses  and  rail¬ 
road  tracks)  is  the  so-called  Army  Base  which,  for  many 
years  prior  to  the  war,  was  leased  to  and  operated  by  a 
public  wharfinger  as  a  seaboard  terminal. 

In  order  to  make  full  use  of  this  facility  for  railroad 
business,  the  railroads  entered  into  arrangements  with  the 
terminal  operator  to  act  as  their  agent  in  providing  rail¬ 
road  facilities  and  services.  The  arrangements  were  not 
joint  but  several,  although  generally  similar,  and  in  sub¬ 
stance  they  constituted  the  terminal  a  railroad  station  and 
the  terminal  operator  an  agency  of  the  railroads  (App. 
42). 

The  purpose  of  the  arrangements  was  to  provide  ad¬ 
ditional  facilities  where  railroad  freight  could  be  trans¬ 
shipped  between  rail  and  vessel,  as  the  export  (and  im¬ 
port)  freight  rates  published  by  the  railroads  are  ap¬ 
plicable  only  when  shipments  do  not  pass  from  carrier 
possession  (App.  245).  Otherwise,  the  continuity  of  move¬ 
ment  is  broken  and  the  domestic  freight  rates,  usually 
higher  than  export  rates,  apply.7  For  the  use  of  the 
facility,  the  railroads  paid  the  terminal  operator  compen¬ 
sation  measured  by  the  amount  of  railroad  freight  passing 
over  the  piers,  to  wit,  one  cent  per  hundred  pounds.  This 


7.  Appellant’s  Brief,  p.  14,  makes  reference,  for  the  first  time  in  this  ex¬ 
tended  litigation,  to  an  exception  to  the  custody  rule  permitting  a  shipper 
to  retain  the  export  rates  while  moving  his  own  freight  directly  from  railroad 
stations  to  steamship  docks,  with  proof  of  exportation.  This  exception  winch 
was  available  to  the  Government  makes  no  change  in  the  rule  requiring  direct 
transshipment  over  private  piers  and,  like  the  rule,  does  not  carry  with  it  port 
services.  Its  very  purpose  is  to  relieve  the  railroads  of  such  services  as  well 
as  switching  from  railroad  stations  to  docks  (App.  367,  479). 
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payment  was  characterized  as  “wharfage”.  Likewise,  the 
railroad  paid  the  terminal  operator  three  cents  per  hundred 
pounds  for  unloading  certain  freight  from  cars  to  pier. 
This  payment  was  pursuant  to  an  obligation  undertaken 
in  railroad  tariffs  to  unload  certain  export  freight  on 
designated  piers  of  specified  terminal  operators,  including 
the  facility  operated  by  Transport  Trading  and  Terminal 
Corporation,  without  expense  to  the  shipper.  This  pay¬ 
ment  also  was  merely  compensation  to  an  agent  for  per¬ 
forming  a  railroad  service  and  could  have  been  measured 
in  any  other  way  agreeable  to  the  parties,  as  it  was  not  sub¬ 
ject  to  regulation  by  law. 

One  June  15,  1942,  the  Army  dispossessed  the  ter¬ 
minal  operator  and  took  possession  of  the  facility  for 
handling  Government  war  freight,  thus  automatically  ter¬ 
minating  the  railroad  agency.  Shortly  thereafter,  it  noti¬ 
fied  the  railroads  that  it  desired  to  be  paid  the  same  com¬ 
pensation,  to  wit,  four  cents  per  hundred  pounds,  that  had 
theretofore  been  made  to  the  terminal  operator  (App.  331, 
337).  The  demand  took  the  form  of  a  request  for  the  pub¬ 
lication  of  allowances  in  the  tariffs.  The  railroads  denied 
the  request  on  the  ground  that  it  was  not  the  practice  to 
pay  allowances  to  shippers  for  supplying  their  own  services 
of  this  character,  and  that  the  railroad  obligation  was 
limited  to  actual  performance  by  themselves  of  the  services 
on  railroad  or  public  terminals. 

In  substance,  and  stripped  of  legal  terminology,  the 
case  presented  to  the  Commission  was  that  when  the  Army 
took  over  the  piers  for  its  own  purposes  it  was  entitled 
to  payments  of  (1)  the  same  wharfage  or  rental  costs  in¬ 
curred  by  the  railroads  when  the  facility  was  a  railroad 
terminal,  i.e.,  one  cent  per  hundred  pounds  of  freight,  and 
(2)  the  same  unloading  cost  incurred  by  the  railroads 
when  their  agent  unloaded  freight  in  railroad  custody,  i.e., 
three  cents  per  hundred  pounds.  In  short,  the  contention 
was  that  the  railroads  had  an  obligation  to  provide  the 
Army  with  piers  for  its  exclusive  use  (being  the  same  piers 
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from  which  the  railroad  agent  had  been  ejected)  and  to 
hire  the  Army  to  unload  its  own  freight. 

The  first  of  the  two  arguments  that  the  Appellant 
presents  to  this  Court  is  that  “By  their  tariffs,  the  carriers 
undertook  to  perform  or  to  pay  for  wharfage  and  handling 
services  on  export  freight  passing  over  the  piers”  (Ap¬ 
pellant’s  brief,  p.  10).  Under  this  heading  in  its  brief 
Appellant  joins  two  separate  and  different  arguments  as 
if  they  constituted  one  point  whereas  in  fact  the  argu¬ 
ments  are  not  only  different,  but  to  some  extent  inconsistent 
in  their  content.  The  first  of  the  two  arguments  is  that  by 
a  specific  undertaking  in  the  terminal  tariffs  the  railroads 
were  bound  to  pay  allowances  to  the  Army  for  both  wharf¬ 
age  and  unloading  services.  The  second  is  that  the  rail¬ 
roads  had  a  general  duty  under  their  line-haul  rates  either 
to  perform  the  services  or  to  pay  for  wharfage  and 
handling  services.  Appellant  asserts  that  the  first  con¬ 
tention  raises  an  issue  of  tariff  interpretation  which  is 
simply  a  question  of  law  (Appellant’s  brief,  p.  16).  Al¬ 
though  Appellant  makes  this  assertion,  it  presents  its 
argument  in  different  terms  because,  to  support  its  argu¬ 
ment  on  the  tariff,  Appellant  relies  not  only  upon  what  it 
alleges  to  have  been  the  practice  of  the  railroads  under 
the  tariff,  but  also  upon  its  other  line  of  argument,  that  is, 
the  alleged  general  duty  of  the  railroads  under  their  line- 
haul  rates.  Indeed,  the  latter  argument  provides  the  back¬ 
ground  or  basis  for  Appellant’s  asserted  construction  of 
the  tariff  and  for  that  reason  this  line  of  argument  will 
first  be  considered  to  show  that  under  long  established 
principles  the  railroads  were  under  no  general  duty  either 
to  perform  or  to  pay  for  the  wharfage  and  handling 
services. 
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1.  The  Railroads  Had  No  Legal  Obligation  to  Perform 
Additional  Services  for  the  Army. 

Ordinarily,  the  railroads  do  not  unload  carload  freight 
as  this  is  the  obligation  of  the  shipper.  See  Barringer  <& 
Co.  v.  United  States,  319  U.S.  1,  3.  Nevertheless,  under 
special  circumstances,  they  may  do  so,  as  illustrated  in  the 
Barringer  case  and  other  cases  therein  cited,  either  with 
or  without  any  change  in  the  applicable  freight  rates.  The 
extra  service  may  be  accorded  to  some  shippers  or  certain 
types  of  freight  and  not  to  others,  although  the  same  rates 
are  charged,  and  the  resulting  disparity  is  not  ipso  facto 
unlawful.  Disparity  of  this  kind  must  be  judged  under 
the  specific  mandates  of  the  Interstate  Commerce  Act,  espe¬ 
cially  Sections  1,  2  and  3,  and  the  question  is  usually  pre¬ 
sented  under  Section  3  (the  undue  prejudice  and  preference 
proviso)  which  was  not  pleaded  in  this  case  because  it  re¬ 
quires  proof  of  competition  with  other  shippers. 

One  of  the  exceptions  to  the  established  custom  is  the 
free  loading  of  import  and  export  freight  by  the  railroads 
on  public  piers,  i.e.,  piers  operated  by  railroads,  steamship 
companies  or  public  wharfingers.8  The  practice  varies 
slightly  at  the  different  ports.  For  example,  at  Baltimore 
the  privilege  is  accorded  only  on  railroad  piers,  at  Wil¬ 
mington,  Del.,  only  on  a  municipal  pier,  whereas  at  Phila¬ 
delphia  the  several  types  are  used,  railroad,  steamship  and 
other  public  piers  (App.  246).  The  fact  that  the  privilege 
is  so  limited  has  never  been  held  to  violate  the  law  because 
the  railroads  have  the  right  to  select  their  own  agencies 
and  facilities,  provided  they  are  open  to  equal  use  by  all 
shippers  alike  (App.  32). 

The  unloading  privilege  is  not  extended  in  any  event 
to  private  piers,  by  which  is  meant  piers  owned  or  oper- 

8.  There  are  also  other  exceptions.  The  railroads  do  not  unload  all  lands 
of  export  freight,  e.g.,  goods  transported  in  open  cars,  in  tank  cars,  heavy  and 
bulky  articles  or  import  lumber ;  even  as  to  other  freight,  the  unloading  privilege 
is  not  granted  unless  the  tariff  rates  exceed  a  designated  amount  (App.  264). 
Thus,  it  is  clear  that  the  railroads  have  not  recognized  and  have  never  been 
required  to  observe,  any  absolute  duty  to  furnish  handing  services  in  connec¬ 
tion  with  the  port  rates. 
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ated  by  shippers  for  handling  their  own  freight.  Such 
piers  are  characterized  as  “private”  because  they  are  not 
open  to  all  shippers  on  equal  terms;  they  lack  the  at¬ 
tributes  of  public  utilities  (App.  263-265).  There  are  many 
such  piers  along  the  Atlantic  seaboard,  including  several 
at  Norfolk,  and  freight  passing  over  them  is  not  unloaded 
by  the  railroads,  although  it  moves  on  the  port  rates  pro¬ 
vided  there  is  direct  transfer  between  car  and  ship,  i.e., 
that  the  shipper  does  not  take  custody  of  the  freight  and 
thus  interfere  with  the  continuity  of  movement  (App.  479). 
These  are  significant  points  in  this  proceeding  because,  as 
will  be  shown,  the  Army  not  only  operated  its  own  pier 
at  Norfolk  but  it  took  custody  of  the  freight.  In  similar 
circumstances,  other  shippers  would  not  receive  either  the 
unloading  service  or  the  export  rates,  but  the  latter  were 
accorded  to  the  Army,  contrary  to  the  usual  rule,  by  spe¬ 
cial  concession  of  the  railroads.  As  found  by  the  Commis¬ 
sion  (App.  29) : 

“By  a  special  tariff  provision  the  defendants’ 
export  rates  apply  on  the  complainant’s  shipments 
although  the  traffic  is  not  export  in  the  usual  sense, 
as  it  passes  into  the  possession  of  the  complainant  at 
points  adjacent  to  the  piers.” 

Again,  referring  to  the  same  point,  the  Commission  stated 
in  its  final  report,9  (App.  43) : 

“At  the  insistence  of  complainant,  therefore,  the 
defendants  included  a  provision  in  the  tariffs  to  the 
effect  that  the  export  rates  would  apply  also  on  ship¬ 
ments  consigned  to  the  United  States  Government  and 
handled  through  Navy  bases,  Navy  yards,  or  Army 
bases  for  export  to  foreign  countries.  By  reason  of 
this  provision  the  carriers  apply  the  export  rates  on 
traffic  moving  over  the  Army  Base  Piers  1  and  2. 

9.  The  first  five  words  of  the  quotation  do  not  appear  in  the  printed  record 
due  to  a  typographical  error  in  the  petition  filed  by  the  United  States.  The 
error  was  noted  in  the  answer  filed  by  Interveners  (App.  66). 
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There  is  nothing  in  the  tariffs,  however,  that  requires 
the  defendants  to  pay  the  complainant  an  allowance 
for  wharfage  and  handling  traffic  through  the  Army 
Base  at  Norfolk.  The  provision  makes  the  export 
rates,  but  not  the  absorption  arrangement,  applicable. 
As  the  defendants  rightly  argue,  the  granting  of  on© 
concession  does  not  necessarily  require  another  to  the 
same  party.” 

The  reasons  for  restricting  the  unloading  service  to 
public  piers  are  consistent  with  the  historical  purpose  of 
the  practice,  which  was  simply  to  provide  an  interchange 
between  rail  and  vessel  which  the  shipper  could  not  per¬ 
form  for  himself,  both  because  he  was  not  present  at  the 
port  and  because  the  railroads  could  not  permit  shippers 
to  interfere  with  the  operation  of  the  piers.  In  time  the 
practice  was  extended  beyond  railroad  piers  to  public 
piers  for  competitive  reasons  and  to  secure  additional 
facilities  for  handling  railroad  business  (App.  262).  There 
is  no  similar  necessity  for  unloading  when  the  shipper  has 
his  own  pier  and  controls  his  own  freight,  with  the  advan¬ 
tages  resulting  therefrom,  and  the  railroads  have  always 
declined  to  operate  on  such  private  piers.  This  has  con¬ 
served  their  revenues  which  is  a  valid  reason  for  the 
limitation  in  the  absence  of  discrimination.  Since  nothing 
was  added  to  the  rates  to  compensate  for  unloading,  thus 
making  it  a  free  service,  the  railroads  would  not  willingly 
have  extended  the  practice  to  private  piers,  and  doubtless 
could  have  cured  discrimination,  had  it  been  found  to  exist, 
by  the  establishment  of  a  charge  on  their  own  piers  as  an 
alternative  to  providing  the  service  on  private  piers.10  The 
equal  treatment  provisions  of  law  have  required  strict  ad¬ 
herence  to  the  established  rules  and  practices  so  as  not  to 
create  unlawful  situations  with  respect  to  different  ship¬ 
pers,  and  the  Commission  has  consistently  found  over  the 

10.  Plus  charges  were  published  as  a  result  of  the  Commission’s  decision 
in  the  City  of  Newark  case,  182  LG.C.  51,  as  explained  in  the  Weyerhaeuser 
case,  229  LC.C  469,  both  infra. 
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years  that  the  restriction  of  unloading  service  to  public 
piers  has  a  reasonable  basis  and  has  not  resulted  in  dis¬ 
crimination.  The  Commission  so  found  in  this  proceeding 
(App.  42) : 

“It  is  neither  the  legal  duty  of  the  railroads  to 
provide  piers,  which  are  essentially  steamship  facili¬ 
ties,  nor  to  load  or  unload  carload  freight  except  in 
unusual  circumstances,  such  as  livestock,  or  freight 
that  is  to  be  transshipped  by  the  railroads  or  their 
agents.  When  they  obligate  themselves  to  load  or  un¬ 
load  carload  freight,  the  duty  is  established  by  tariff 
undertaking.  In  assuming  that  obligation  with  re¬ 
spect  to  export  and  import  traffic,  the  carriers  have 
restricted  the  practice  to  so-called  public  piers,  that 
is,  piers  operated  by  railroads,  steamship  companies, 
or  public  wharfingers,  and  have  excluded  the  so-called 
private  piers,  that  is,  piers  operated  by  the  owners  of 
the  freight.  See  Weyerhaeuser  Timber  Co.  v.  Penn¬ 
sylvania  R.  Co.,  229  I.C.C.  463.’ 9 

The  reference  to  the  Weyerhaeuser  case  is  significant 
as  indicating  that  the  problem  had  been  considered  by  the 
Commission  before,  and  it  is  a  fact  that  similar  issues  had 
been  presented  in  numerous  cases  and  that  the  Commis¬ 
sion  was  fully  acquainted  with  the  so-called  port  practices. 
In  the  Weyerhaeuser  case,  decided  in  1938,  the  Commission 
had  said  (229  LC.C.  at  pp.  472-473) : 

“Under  the  present  tariffs  the  rail  carriers  under¬ 
take  to  load  and  unload  water-borne  freight  only  at 
railroad  or  public  piers,  but  in  no  event  at  piers  con¬ 
trolled  by  the  owners  of  the  freight.  At  Baltimore 
the  services  are  performed  only  at  railroad  piers,  at 
Camden,  Wilmington,  and  Trenton  only  at  municipal 
piers,  at  Philadelphia  at  either  railroad  or  municipal 
piers  or  at  privately  owned  piers  which  are  operated 
as  public  piers,  but  in  no  case  will  the  service  be  per¬ 
formed  at  piers  controlled  by  the  owner  of  the  traffic. 
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At  Chester  the  services  are  performed  at  a  railroad 
facility  and  at  the  pier  of  a  warehousing  company, 
which  is  operated  as  a  public  facility,  but  the  services 
are  not  performed  on  freight  in  which  the  warehous¬ 
ing  company  or  its  owner  has  an  interest.  •  •  • 

“The  policy  of  defendants  has  been  to  restrict  the 
port  practices  as  much  as  possible,  consistent  with 
adequate  service.  Piers  other  than  railroad  piers  are 
used  only  when  necessary  to  supplement  railroad 
facilities.  In  no  case  is  the  transfer  service  performed 
at  a  pier  controlled  by  the  owner  of  the  traffic.  The 
reasons  for  this  policy  are  the  difficulty  of  policing 
the  practice,  the  necessity  of  performing  the  handling 
at  the  rail  carriers’  own  convenience,  the  economy 
resulting  from  the  concentration  over  a  limited  num¬ 
ber  of  piers,  and  the  conservation  of  revenue.  For 
example,  freight  coming  into  the  possession  of  the 
owner  is  regarded  as  domesticated  and  is  not  entitled 
to  the  privileges  accorded  water-borne  freight.  Ordi¬ 
narily  carriers  cannot  handle  freight  over  private 
piers  at  their  convenience  and  economical  handling 
cannot  be  achieved  if  freight  is  widely  dispersed  over 
many  piers.  Defendants  are  fearful  that  if  they  are 
required  to  perform  the  transfer  services  at  the  piers 
of  Atlantic  Terminals,  Incorporated,  such  action  will 
result  in  extension  of  the  practice  beyond  reasonable 
bounds.  They  show  that  there  are  numerous  com¬ 
panies  at  Port  Newark  and  other  ports  with  private 
facilities  along  the  water  front  which,  by  the  forma¬ 
tion  of  a  pier  company  or  public  terminal,  would  be 
in  a  position  to  demand  the  performance  of  the  trans¬ 
fer  services.  At  the  time  of  the  hearing  a  new  ter¬ 
minal  company  had  been  formed  to  operate  on  the 
property  of  a  large  shipper  at  Port  Newark  and  had 
sought  an  extension  of  railroad  services  to  its  piers.” 

Tn  that  proceeding  the  Commission  found  that  the  rail¬ 
road’s  refusal  to  handle  freight  between  the  cars  and  ships 
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at  Newark,  N.  J.,  on  the  shipper’s  own  pier,  while  it  per¬ 
formed  the  service  on  public  piers  on  traffic  moving  on  the 
same  rates,  was  not  unreasonable  or  discriminatory.  Com¬ 
menting  on  that  finding  in  the  report  now  under  review, 
the  Commission  said:  “The  facts  there  are  similar  to  those 
here”  (App.  34). 

In  City  of  Newark  v.  Pennsylvania  R.  Co.,  182  I.C.C. 
51  (1932),  the  Commission,  although  requiring  the  removal 
of  undue  prejudice  in  loading  practices  under  Section  3, 
limited  its  order  to  railroad  piers  on  the  finding  that  it 
was  not  the  practice  at  other  ports  to  perform  the  service 
or  pay  allowances  on  piers  controlled  by  shippers.  Subse¬ 
quently,  the  issue  arose  again  in  Newark,  N.J.,  Cham,  of 
Com.  v.  Pennsylvania  R.  Co.,  206  I.C.C.  555  (1935),  and 
the  Commission  held  that  the  issue  could  not  be  sustained 
with  respect  to  private  piers.  In  M’Cormick  W arehouse 
Co.  v.  Pennsylvania  R.  Co.,  191  I.C.C.  727  (1933)  payment 
to  a  terminal  operator  for  unloading  services  was  pro¬ 
hibited  on  the  ground  that  it  was  acting  as  the  agent  of 
shippers  and  thus  that  the  custody  of  the  freight  would  be 
that  of  the  shipper.  In  such  circumstances  the  proposed 
payment  was  characterized  as  a  rebate,  but  the  Commission 
pointed  out  that  an  arrangement  would  be  lawful  whereby 
the  terminal  was  made  an  agency  of  the  railroad  and  oper¬ 
ated  as  a  public  freight  station  with  railroad  custody  of 
the  freight.  At  Norfolk,  prior  to  June  15,  1942,  the  rail¬ 
roads  had  such  an  arrangement,  but  it  was  terminated 
when  the  Army  took  over  the  facility  and  placed  itself  in 
the  exact  position  of  the  several  shippers  involved  in  the 
above  proceedings. 

In  an  earlier  case  dealing  with  the  same  facilities  at 
Norfolk,  the  Commission  required  the  publication  of  export 
rates,  but  not  the  absorption  of  wharfage  and  handling 
charges.  Norfolk  Port  Commission  v.  Chesapeake  <&  0. 
Ry.  Co.,  159  I.C.C.  169  (1929).  This  conclusion  was  reached 
although  the  carrier  provided  such  services  on  other  piers. 
In  an  investigation  styled  Interchange  of  Freight  at  Bos- 
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ton  Piers ,  253  LC.C.  703  (1942),  the  Commission  again  held 
that  railroads  are  not  obliged  to  pay  for  or  maintain  piers 
not  owned  by  them.  In  Patterson  v.  Aberdeen  &  R.  R.  Co., 
266  LC.C.  45  (1946),  the  Commission  found  that  the  Gov¬ 
ernment  was  not  entitled  to  a  wharfage  allowance  for  sup¬ 
plying  its  own  piers.  The  fact  that  the  railroads  had  paid 
the  terminal  operator  wharfage  charges  prior  to  Army  oc¬ 
cupation  was  held  not  to  require  allowances  to  the  Army 
after  its  control.  The  most  recent  pronouncement  in  the 
long  history  of  this  problem  is  found  in  Borough  of  Edge- 
water  v.  A.  &  A.  R.  Co.,  280  I.C.C./jJ^L(|951),  wherein  the 
full  Commission,  without  dissent,  in  connection  with  the  ap¬ 
plication  of  export  rates  over  private  piers,  said : 

“A  distinction,  however,  in  the  application  of  the 
rates  to  industrial  piers  which  the  railroads  do  make 
is  that,  while  at  railroad  or  other  public  piers  they 
unload  or  load  the  cars,  or  absorb  the  cost  thereof,  in 
no  event  do  they  perform  such  service,  or  absorb  its 
cost,  on  traffic  of  industrial  pier  owners,  delivered,  or 
received,  at  such  piers.  Weyerhaeuser  Timber  Co.  v. 
Pennsylvania  R.  Co.,  229  LC.C.  463,  472-473.  It  will 
be  understood  that,  in  their  application  to  industrial 
piers,  our  findings  observe  and  embody  such  distinc¬ 
tion.” 

The  attitude  of  the  railroads  toward  the  Army’s  de¬ 
mands  at  Norfolk  was  strictly  in  line  with  their  past  prac¬ 
tices  at  that  and  other  Atlantic  ports,  and  the  disposition 
of  the  complaint  by  the  Commission  was  consistent  with 
all  of  the  foregoing  cases.11  Since  the  earliest  days  of  the 

11.  Elimination  of  New  York,  NJJ.  &  HJt.  Pier  Stations,  255  I.C.C. 
305  (1943)  is  mentioned  by  Appellant  (Brief,  p.  16)  as  holding  “in  substance" 
that  the  carrier  cannot  cut  down  on  services  included  in  the  rates.  The  hold¬ 
ing  was  simply  that  the  piers  in  question,  although  occupied  in  part  by  the 
Army,  still  retained  their  status  as  a  commercial  facility  and  thus,  with  respect 
to  commercial  freight,  had  to  be  treated  like  other  public  piers  to  avoid  dis¬ 
crimination.  The  Commission  did  not  require  the  unloading  service  or  the 
payment  of  allowances  on  Army  freight,  or  the  employment  of  the  Array  to 
unload  commercial  freight.  The  case  is  directly  opposite  to  the  original 
report  of  Division  2  in  the  instant  proceeding  which,  although  finding  that 
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Commission,  no  problem  has  come  more  frequently  to  its 
attention  than  the  export  rates,  involving  the  well-known 
port  differentials,  and  thus  the  Commission  has  complete 
familiarity  with  the  export  rate  adjustments  and  the  prac¬ 
tices  attaching  thereto. 

2.  The  Railroads  Were  Under  No  Legal  Duty  to  Pay  the 
Allowances  Demanded  hy  the  Army., 

The  Commission  found  with  respect  to  the  unloading 
service  that  “obviously  anything  but  operation  by  the  com¬ 
plainant  was  impractical’ ’  (App.  29)  and  that  “the  de¬ 
fendants  would  not  have  been  able  to  continue  the  work 
'done  formerly  by  the  Transport  Trading  and  Terminal 
Corporation  at  their  convenience  and  to  the  satisfaction  of 
the  complainant”  (App.  45).  Also,  that  “defendants  could 
not  have  performed  the  service  individually  but  would 
have  been  obliged  to  pool  their  activities  and  operate  as  a 
unit  under  the  complainant’s  control”,  which  was  beyond 
their  legal  obligation  (App.  29).  And  finally,  wholly  apart 
from  the  foregoing  considerations,  that  the  type  of  de¬ 
livery  demanded  and  accepted  by  the  Army  discharged  the 
transportation  obligation  and  relieved  the  railroads  from 
any  duty  to  unload  the  freight  that  they  might  otherwise 
have  had  (App.  45). 

If  the  railroads  had  any  obligation  with  respect  to 
Army  freight,  it  was  an  obligation  to  perform  service,  not 
to  pay  allowances,  and  such  an  obligation  carries  with  it 
the  correlative  right  to  render  the  service.  Atchison  Rail¬ 
way  Co.  v.  United  Stales,  232  U.S.  199.  Appellant  attempts 
to  show  that  the  railroads  had  an  opportunity  to  render 
the  service,  but  declined  and,  therefore,  that  the  Army 
had  no  alternative  but  to  demand  allowances.  This  is  a 
distorted  picture  of  the  true  situation,  as  the  railroads 
were  not  expected  to  render  service  and  would  not  have 

allowances  should  be  paid  on  Army  freight  at  Norfolk,  specifically  excluded 
commercial  freight  (App.  16).  The  Commission  gave  the  New  Haven  case 
full  consideration  (App.  34). 
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been  permitted  to  do  so  in  any  practicable  manner.  In 
dealing  with  this  phase  of  the  case,  no  departure  is  in¬ 
tended  from  the  position  already  taken  that  there  was  no 
railroad  obligation  to  unload  Army  freight  on  an  Army 
pier. 

Shortly  after  June  15,  1942,  the  Army,  then  being  in 
control  of  the  Army  Base,  made  demand  on  the  railroads 
to  amend  their  tariffs  to  provide  for  the  payment  of  allow¬ 
ances  on  Government  freight.  Representations  made  by 
the  War  Department,  as  quoted  supra,  p.  5,  clearly  stated 
the  Army’s  intention  to  “perform  all  services”.  For 
almost  a  year  after  negotiations  were  under  way,  no  men¬ 
tion  was  made  of  anything  but  allowances  and  then,  on  May 

I,  1943,  the  demand  was  broadened  for  the  first  time  to  a 
request  for  performance  of  service,  although  qualified  as 
a  “prerequisite”  to  a  complaint  to  the  Commission  (App. 
342).  Subsequently,  a  similar  demand  without  qualifica¬ 
tion  followed  (App.  344).  Nevertheless,  when  formal  com¬ 
plaint  was  filed  with  the  Commission  on  April  15,  1944,  the 
Government  having  been  in  control  of  the  property  for 
almost  two  years,  the  allegations  were  limited  to  the  failure 
to  pay  allowances.  Contrary  to  the  averment  of  the  peti¬ 
tion  for  review,  the  complaint  did  not  seek  an  order  re¬ 
quiring  the  railroads  to  render  service  (App.  5). 

The  Army  never  intended  that  the  railroads  should 
actually  perform  the  unloading  of  Army  freight.  The  evi¬ 
dence  is  clear  that  the  Army  did  not  desire  service,  that 
actual  performance  by  the  railroads  would  have  been  im¬ 
practicable,  and  that  it  would  not  have  been  permitted  by 
the  Army  subject  to  usual  railroad  standards  and  duties 
(App.  114-121,  131-133).  The  Commission  so  found  and 
since  its  findings  have  substantial  evidence  in  support 
thereof,  there  is  no  occasion  to  attempt  to  weigh  opposing 
interpretations  of  the  record.12  Its  conclusion  was  that 

12.  This  type  of  finding,  the  Supreme  Court  has  ruled,  is  a  question  of 
fact  to  be  determined  by  the  Commission  and  not  the  court.  The  ruling  has 
been  made  in  several  cases,  cited  at  p.  34,  infra,  which  applied  the  principle 
followed  in  Propriety  of  Operating  Practices-T erminal  Services,  209  I.C.C. 

II,  29  (1935). 
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“anything  bnt  operation  by  the  complainant  was  imprac¬ 
tical  ”  (App.  29). 

This  is  not  to  say  that  the  railroads  could  not  have 
rendered  the  service  merely  because  of  the  increased  vol¬ 
ume  of  traffic.  On  the  contrary,  it  was  not  the  increased 
volume  of  traffic  but  the  unusual  methods  adopted  by  the 
Army,  entirely  at  variance  with  normal  pier  operations, 
which  made  service  by  the  railroads  not  only  impracticable 
from  their  standpoint,  but  undesirable  to  the  Army.  The 
very  reasons  which  led  the  United  States  to  take  over  the 
Army  Base  proved  this  point,13  as  the  United  States  would 
have  secured  railroad  service  in  the  customary  manner  if 
it  had  not  ejected  their  agent  from  the  property.  Further¬ 
more,  all  of  the  evidence  recited  by  the  Commission  in  sup¬ 
port  of  its  findings  is  taken  from  the  testimony  of  Govern¬ 
ment  witnesses. 

The  argument  has  been  advanced  that  no  change  in  the 
operation  of  the  terminal  occurred  when  the  Army  took 
over,  that  it  used  the  personnel  and  equipment  of  the  pub¬ 
lic  terminal  operator,  and  that  everything  proceeded  as  be¬ 
fore  except  that  the  Army  was  in  charge.  The  testimony  of 
General  Kilpatrick,  the  Commandant,  reveals  a  far  dif¬ 
ferent  situation  (App.  114-133).  Furthermore,  the  Army 
required  a  different  method  of  railroad  delivery,  having 
established  a  receiving  yard  where  cars  were  placed  by  the 
railroad  when  and  as  directed,  and  there  turned  over  to 
the  Army  for  further  disposition  (App.  231).  It  cannot  be 
contended  that  there  is  any  duty  on  a  railroad,  by  tariff, 
custom  or  law,  after  delivery  has  been  accomplished,  sub¬ 
sequently  to  return  to  the  pier  to  unload  the  freight. 

The  Army  Base  covers  a  large  enclosure  extending  in¬ 
land  from  the  piers,  a  distance  of  more  than  two  miles,  to  a 
connection  with  Virginian  Railway  tracks  (App.  228).  De¬ 
livery  of  freight  by  the  railroads  was  made  to  yard  tracks 

13.  Obviously  there  are  compensating  advantages  in  shipper  ownership  of 
piers,  or  there  would  not  be  so  many  private  piers  where  the  free  services  are 
not  accorded  (App.  268,  585).  One  advantage  is  freedom  from  storage  charges 
(App.  264). 
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situated  near  the  inland  entrance  to  the  Base.  Cars  con¬ 
signed  to  the  Army  Base  were  delivered  only  when  ordered 
by  the  Army  and  were  placed  as  directed  on  designated 
storage  tracks.  This  involved  splitting  up  the  trains  at 
the  entrance  to  the  Base  and  placing  the  cars  on  certain 
tracks  as  directed  by  the  Army.  After  such  placement  the 
cars  were  taken  from  the  storage  tracks  and  switched  to 
the  piers  or  warehouses  without  further  intervention  of  the 
railroads,  and  in  no  instance  was  the  Belt  Line  requested 
to  deliver  cars  directly  to  the  piers  (App.  230-232). 

Upon  the  foregoing  facts,  the  Commission  found  (App. 
45),  that  its  “pronouncement”  in  Propriety  of  Operating 
Practices-Terminal  Services,  209  I.C.C.  11,  29),  was  ap¬ 
plicable  to  this  situation: 

“When  a  carrier  is  prevented  from  performing  the 
service  by  the  election  of  the  industry  to  perform  it, 
and  when  the  service  of  the  carrier  would  not  meet  the 
needs  and  convenience  of  or  be  satisfactory  to  the  in¬ 
dustry,  the  carrier’s  duty  to  perform  the  service  under 
the  line-haul  rate  is  discharged,  and  there  is  no  obli¬ 
gation  resting  upon  it  to  make  an  allowance  to  the  in¬ 
dustry  for  performing  the  service.  ’  ’ 

The  foregoing  statement  is  pertinent  to  a  situation 
where  the  railroads  have  a  duty  under  normal  circum¬ 
stances  to  render  a  service,  and  thus  it  meets  the  conten¬ 
tions  of  appellant  on  its  own  ground.  The  statement  would 
have  no  relevancy  if,  as  the  railroads  contend,  there  is  no 
obligation  for  which  to  answer.  Thus,  the  finding  means 
that  the  railroads’  obligation,  whatever  it  might  have  been, 
became  discharged  by  final  delivery  of  the  cars  on  the  ter¬ 
minal  and  acceptance  by  the  Army.  Thereafter  the  rail¬ 
roads  had  no  further  concern  with  the  freight  and  could 
not  have  been  expected  to  return  to  the  terminal  to  unload 
the  cars  at  some  subsequent  time. 

The  quoted  statement  of  the  Commission  was  originally 
made  with  respect  to  the  spotting  of  cars  on  industrial 
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sidings,  but  the  principle  involved  was  the  same  as  here. 
The  question  was  how  much  delivery  service  was  included 
in  the  line-haul  rates,  and  the  Commission  found  that  it 
varied,  depending  on  circumstances,  although  the  rates  re¬ 
mained  the  same.  Just  as  the  United  States  contends  now 
that  full  service  was  not  performed,  thus  creating  the  right 
to  an  allowance,  so  it  was  contended  in  that  proceeding  that 
allowances  were  required,  but  the  Commission  held  other¬ 
wise.  Its  pronouncement  has  been  upheld  by  the  Supreme 
Court  in  U.S.  v.  Am.  Tin.  Plate  Co.,  301  U.S.  402;  U.S.  v. 
Pan  American  Corp.,  304  U.S.  156;  U.S.  v.  Wabash  R.  Co., 
321  U.S.  403;  United  States  v.  U.S.  Smelting  Co.,  339  U.S. 
186. 

Furthermore,  the  findings  of  the  Commission  on  this 
point  are  final,  as  the  court  stated  in  the  cases  cited.  See 
the  Wabash  case,  at  page  408,  where  the  Court  said: 

“ In  sustaining  the  Commission’s  findings  in  these 
proceedings,  as  in  related  cases,  this  Court  has  held 
that  the  point  in  time  and  space  at  which  the  carrier’s 
transportation  service  ends  is  a  question  of  fact  to  be 
determined  by  the  Commission  and  not  the  courts,  and 
that  its  findings  on  that  question  will  not  be  disturbed 
by  the  courts  if  supported  by  evidence.” 

See  also  l.C.C.  v.  Hoboken  R.  Co.,  320  U.S.  368,  378. 

There  is  no  room  for  the  attempt  of  Appellant  to  ex¬ 
plain  away  this  finding  of  the  Commission  on  the  ground 
that  it  applies  only  when  terminal  services  are  not  covered 
by  the  line-haul  rates  (Appellant’s  brief,  23).  Inland  rates, 
like  port  rates,  include  complete  delivery  service,  and  pre¬ 
sent  exactly  the  same  problem  of  definition.  At  some  point 
the  railroads’  obligation  ends  and  whether  the  shipment  is 
consigned  for  delivery  to  an  industry,  a  public  terminal  or  a 
steamship  pier,  the  party  entitled  to  receive  the  shipment 
may  terminate  the  railroads’  obligation  by  interposing  to 
take  possession.  The  courts  have  not  only  applied  the 
same  principle  but,  indeed,  the  same  specific  “pronounce- 
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ment”  to  pier  deliveries.  l.C.C.  v.  Hoboken  R.  Co.,  supra; 
Jarka  Corporation  of  Baltimore  v.  Pennsylvania  R.  Co., 
130  F.  (2d)  804  (C.C.A.  4th  1942) 

Appellant’s  theory  (Brief,  p.  15)  that  railroads  were 
under  an  obligation  to  provide  the  facilities  and  services 
necessary  for  the  delivery  of  export  traffic  to  connecting 
lines,  i.e.,  vessels,  is  beside  the  point.  The  Army’s  freight 
was  not  consigned  to  points  beyond  Norfolk  but  to  the  Army 
Base  on  defendants’  rails  at  Norfolk.14  It  was  not  con¬ 
signed  to  points  on  connecting  carriers,  i.e.,  steamships. 
American  railroads  do  not  publish  through  rates  with 
steamship  companies  to  foreign  ports  and  the  Commission’s 
authority  under  Part  III  of  the  Act  does  not  extend  to  such 
commerce.  Rail  shipments  are  not  consigned  to  foreign 
destinations  like  shipments  to  an  off-line  railroad  station, 
and  the  railroads  do  not  contract  to  deliver  beyond  the  local 
port.  Furthermore,  the  vessels  transporting  the  Army 
freight  were  not  common  carriers  but  were  owned  or  char¬ 
tered  by  the  Government  (App.  638),  and  thus  were  not  con¬ 
necting  carriers  in  the  usual  sense.  Nevertheless,  assuming 
the  contrary  were  true  and  that  the  railroads  had  a  duty 
to  deliver  to  vessels,  it  still  does  not  follow  that  the  rail¬ 
roads  had  any  obligation  to  unload  the  cars.  The  cases 
cited  by  Appellant  say  nothing  about  any  such  duty.  Nor 
do  they  suggest  that  a  railroad  has  any  obligation  to  pro¬ 
vide  piers,  a  point  that  will  be  developed  further  in  the 
next  topic. 

The  Commission  found  that  the  Army  traffic  was  “not 
export  in  the  usual  sense”  (App.  29)  and  would  not  have 
been  entitled  to  export  rates  except  for  a  concession  made 
by  the  railroads 15  (App.  43).  It  found  also  that  even  with 

14.  In  Reider  v.  Thompson,  339  U.S.  113,  117,  the  Court  said,  with  re¬ 
spect  to  import  traffic :  “The  test  is  not  where  the  shipment  originated  but  where 
the  obligation  of  the  carrier  as  receiving  carrier  originated.”  It  held  that  the 
obligation  originated  at  the  port.  At  Norfolk,  the  obligation  as  to  export 
traffic  terminated  at  the  port 

15.  It  is  not  disputed  in  this  proceeding  that  export  rates  would  not  have 
been  applicable  to  freight  consigned  to  the  Army  Base  except  for  a  special 
tariff  provision.  Nevertheless,  it  may  be  noted  that  the  Commission  ruled 
formally  on  this  question  in  1915.  United  States  v.  Pennsylvania  R.  Co.,  32 
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respect  to  usual  export  freight,  the  railroads  have  no  obli¬ 
gation  to  provide  the  facilities  and  services  for  interchange 
with  vessels,  except  to  the  limited  extent  provided  in  their 
tariffs  (App.  42). 

3.  The  Railroads  Were  Under  No  Legal  Duty  to  Provide 
Piers  as  Interchange  Facilities  or  Otherwise. 

The  Commission  found  that  there  was  “no  showing 
that  the  defendants  have  failed  to  provide  reasonable  pier 
facilities,  even  assuming  that  they  were  legally  bound  to 
do  so,  which  they  deny,  and  rightfully  so”,  (App.  31)  and 
that  it  was  not  “the  legal  duty  of  the  railroads  to  provide 
piers,  which  are  essentially  steamship  facilities”  (App.  42). 
Appellant  has  apparently  abandoned  its  attack  on  these 
findings  and  the  issue  is  actually  beside  the  point  because 
the  Government’s  freight  was  not  consigned  to  points  be¬ 
yond  the  railroads  involved,  and  was  not  delivered  or  in¬ 
tended  to  be  delivered  by  the  railroads  to  vessels.  Thus, 
even  if  there  were  some  obligation  to  provide  piers  for  ex¬ 
port  traffic,  it  would  not  apply  to  the  freight  involved  in 
this  proceeding.  On  the  other  hand,  in  the  absence  of  any 
duty  to  provide  piers,  there  was  no  occasion  for  the  rail¬ 
roads  to  pay  a  wharfage  allowance,  which  is  only  another 
term  for  pier  rental. 

The  lack  of  any  obligation  on  the  part  of  the  railroads 
to  perform  a  service,  or  to  pay  allowances  in  lieu  thereof,  is 
brought  to  a  sharper  focus  in  this  case  when  consideration 
is  directed  to  the  wharfage  problem  as  distinguished  from 
unloading.  After  the  Army  had  taken  over  the  terminal 
facility  and  when  it  demanded  service  from  the  railroads, 
its  demand  was  limited  to  the  unloading  of  cars  (App.  344). 
For  obvious  reasons  it  made  no  demand  that  the  railroads 
provide  piers  to  duplicate  the  facilities  from  which  their 

I.C.C.  730  (1915).  The  opinion- is  not  printed  in  full  but  the  Commission’s  de¬ 
cision  was  based  on  the  Government’s  intervening  custody  of  freight  passing 
over  a  Navy  pier.  It  is  significant  also  that  similar  special  rates  on  import, 
coastwise  and  intercoastal  traffic  were  not  made  applicable  over  the  Army 
Base. 
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agent  had  been  ejected.  Yet  it  would  have  been  just  as 
reasonable  for  the  purpose  of  satisfying  legal  formalities 
to  ask  for  substitute  piers  as  to  demand  an  unloading  serv¬ 
ice  which  was  not  desired  and  which  the  Army  did  not  in¬ 
tend  to  permit  the  railroads  to  perform.  Nevertheless,  the 
complaint  sought  compensation  from  the  railroads  for  the 
use  of  the  piers  from  which  their  agent  was  ousted.  The 
argument  is  simple :  Since  the  railroads  paid  their  agent  for 
the  use  of  the  piers  as  a  railroad  facility,  they  should  pay 
the  Government  for  supplying  piers  for  its  own  freight. 

The  short  of  the  matter  is  that  there  has  never  been 
any  obligation  on  the  railroads  to  provide  piers  and  they 
have  not,  in  fact,  furnished  any  large  proportion  of  the 
piers  at  North  Atlantic  ports.  Piers  have  been  supplied 
by  steamship  companies,  by  states  and  municipalities,  by 
the  Federal  Government,  by  private  shippers,  and,  to  a 
limited  extent,  by  railroads.  The  latter  have  never  been 
required  by  the  Commission  to  do  more  in  this  respect  than 
they  have  done  voluntarily. 

No  case  will  be  found  stating  that  a  railroad  has  any 
obligation  to  provide  piers  for  interchange  of  freight  with 
vessels.  The  cases  cited  in  the  footnote  at  page  15  of  Ap¬ 
pellant’s  Brief  ( Texas  <&  Pacific  R.  Co.  v.  Reiss,  and  My  rich 
v.  Michigan  Central  R.  Co.),  on  the  point  that  a  carrier  has 
a  duty  to  deliver  safely  to  a  connecting  line  are  not  authority 
for  the  proposition  that  facilities  must  be  supplied  by  the 
initial  carrier,  other  than  connecting  tracks,  as  in  N.Y. 
Central  R.  Co.  v.  The  Talisman,  288  U.S.  239.  The  Commis¬ 
sion  reports  which  Appellant  cites  hold  that  railroads  must 
provide  adequate  terminal  facilities  but  it  is  clear  that  this 
does  not  mean  piers,  despite  a  passing  reference  to  piers 
in  the  Galveston  case,  25  I.C.C.  225,  228.  In  that  proceed¬ 
ing,  the  Commission  was  dealing  with  adequate  storage  fa¬ 
cilities,  viz,  tracks,  warehouses  or  piers,  for  the  storage  of 
traffic  moving  on  through  export  bills  of  lading  and  not 
with  so-called  interchange  facilities. 
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There  is  no  obligation  on  railroads  to  provide  piers  un¬ 
der  the  common  law  and  none  in  the  Interstate  Commerce 
Act,  nor  have  the  railroads  undertaken  the  obligation  in 
their  tariffs.  The  tariffs  of  the  Belt  Line,  which  serves  the 
Army  Base,  specifically  disclaimed  any  such  obligation 
(App.  269).  Piers  are  essentially  station  facilities  of  steam¬ 
ship  companies  and  there  is  no  reason  why  railroads  should 
be  required  to  provide  facilities  for  vessels  to  dock.  The 
only  obligation  ever  placed  on  the  railroads  by  the  Inter¬ 
state  Commerce  Act  is  that  contained  in  Section  6(11)  which 
requires  a  rail  connection.  This  provision  does  not  mean 
that  the  railroads  must  provide  the  pier  or  the  tracks 
thereon,  but  only  the  connection.  U.S.  v.  New  York  Central 
R.  Co.,  272  U.S.  457.  It  is  similar  to  Section  1(9)  which 
requires  connections  to  industrial  sidings,  but  the  railroad 
is  not  required  to  furnish  the  siding.  Cleveland,  etc.  Ry.  v. 
United  States,  275  U.S.  404,  413. 

In  the  Rivers  and  Harbors  Act  of  1919,  Congress  ex¬ 
pressed  the  view  that  all  ports  should  have  public  piers, 
publicly-owned,  and  in  furtherance  of  that  view,  an  inves¬ 
tigation  was  instituted  before  the  Commission,  known  as 
Wharfage  Charges  at  Atlantic  and  Gulf  Ports,  157  I.C.C. 
663  (1929).  The  purpose  of  the  proceeding  was  to  en¬ 
courage  the  development  of  publicly-owned  piers  by  requir¬ 
ing  the  railroads  to  make  adequate  charges  on  railroad 
piers,  thus  eliminating  all  free  services,  such  as  are  in¬ 
volved  in  the  instant  proceeding.  The  position  taken  by 
tie  Secretary  of  War  was  quite  different  from  that  of  the 
Army  in  this  case,  and  the  report  of  the  Commission  indi¬ 
cated  that  the  railroads  had  neither  the  obligation  to  pro¬ 
vide  piers  nor  to  absorb  charges  on  the  non-railroad  piers. 
In  the  instant  proceeding  the  Commission  came  to  the  same 
conclusion  and,  in  addition,  using  the  Government’s  own 
testimony,  found  that  the  railroads  had  not  failed  to  pro¬ 
vide  reasonable  pier  facilities. 

Appellant  asserts  at  page  20  of  its  Brief  that  the  rail¬ 
road  piers  would  have  been  equal  to  handling  only  37% 
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of  the  volume  of  traffic  that  passed  over  the  Army  Base 
piers  in  1943.  This  assertion,  to  the  extent  that  it  has  any 
justification,  must  be  understood  with  two  qualifications: 
(1)  that  the  inadequacy  was  due  solely  to  abnormal  war 
traffic,  and  (2)  that  it  came  about  as  a  result  of  the  Gov¬ 
ernment’s  seizure  of  existing  facilities.  Even  so,  since  the 
remaining  railroad  facilities  were  more  than  adequate  (ap¬ 
proximately  four  times  more  than  adequate,  the  Commis¬ 
sion  found)  to  take  care  of  normal  traffic,  it  seems  logical 
and  in  line  with  constitutional  principles  to  conclude  that 
special  facilities  for  war  are  for  the  Nation  to  provide. 
When  the  Army  requisitioned  existing  railroad  facilities, 
it  was  hardly  in  a  position  to  suggest  that  the  railroads  had 
failed  in  their  duty  to  provide  adequate  facilities.  Carried 
to  its  logical  conclusion  this  argument  means  that  the  rail¬ 
roads  could  not  have  avoided  hiring  the  Army  under  any 
circumstances.  Had  they  been  able  immediately  to  provide 
a  duplicate  facility,  the  Army  could  have  taken  it  over  and 
demanded  allowances  on  the  ground  that  remaining  facili¬ 
ties  were  inadequate. 

Since  Appellant  now  recognizes  the  right  of  the  rail¬ 
roads  to  perform  the  service,  and  concedes  that  allowances 
can  be  required  only  when  a  duty  owed  has  not  been  per¬ 
formed,  it  is  interesting  to  speculate  what  was  expected  of 
the  railroads  with  respect  to  wharfage  after  the  Army 
seized  the  piers.  On  the  theory  advanced  with  respect  to 
unloading,  the  Army  should  also  have  requested  that  dupli¬ 
cate  piers  be  provided  as  a  “prerequisite”  to  litigation, 
but  no  such  formalities  were  indulged  to  support  its  de¬ 
mand  for  a  wharfage  allowance.  Appellant  is  forced  to  the 
position  not  only  that  a  railroad  has  a  primary  obligation  to 
furnish  piers  but  also  that  it  must  subsidize  a  shipper  who 
prefers  to  use  his  own  pier.  The  Commission  has  held 
otherwise  in  the  cases  cited,  supra ,  pages  28-29. 
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4.  The  Commission  Correctly  Concluded  That  the  Army 
Was  Not  Entitled  to  an  Allowance  Under  Existing 
Tariffs. 

On  the  question  whether  reference  to  Transport  Trad¬ 
ing  and  Terminal  Corporation  in  certain  tariffs  after  the 
Army  took  over  the  piers  must  be  read  as  meaning  the 
Army,  the  Commission  concluded  that  “the  tariff  provisions 
were  meaningless  because  the  Transport  Trading  and  Ter¬ 
minal  Corporation  no  longer  had  any  facilities  at  Norfolk’ ’ 
(App.  27)  and  further  (App.  43) : 

“The  reference  in  the  tariffs  in  some  instances  was 
to  the  ‘terminals’  and  in  other  instances  to  the  ‘facili¬ 
ties’  of  the  Transport  Trading  and  Terminal  Corpora¬ 
tion,  but  no  mention  was  made  in  those  tariffs  to  Army 
Base  Piers  1  and  2  by  that  name.  In  order  to  sustain 
the  complainant’s  contention,  therefore,  it  would  be 
necessary  to  read  into  the  tariffs  words  which  were  not 
there.” 

That  this  finding  was  correct  appears  obvious  on  the  face 
of  the  tariffs.  For  example,  the  provision  quoted  in  Appel¬ 
lant’s  brief,  p.  11,  stated  that  certain  “charges”  of  the  Belt 
Line  would  be  included  in  the  freight  rates  on  traffic  moving 
through  the  terminal  of  the  Transport  Trading  and  Ter¬ 
minal  Corporation,  but  said  nothing  about  the  payment  of 
allowances  (App.  441-443).  To  determine  the  charges  and 
the  method  of  including  them  in  the  freight  rates,  refer¬ 
ence  was  necessary  to  the  specified  tariff  of  the  Belt  Line. 
That  tariff  stated  the  charges  for  wharfage  and  unloading 
services  and  indicated,  with  respect  to  designated  traffic, 
that  payments  equal  to  the  charges  would  be  made  to  Trans¬ 
port  Trading  and  Terminal  Corporation  for  “services  ren¬ 
dered  *  *  *  by  Transport  Trading  and  Terminal  Corpora¬ 
tion,  as  agent”  for  the  railroad  (App.  444).  Thus,  it  is  clear 
that  payments  were  to  be  made  only  to  the  railroad  agent 
and  not  to  the  Army  or  any  other  shipper.  When  the  Ter¬ 
minal  Company  no  longer  operated  a  terminal  nor  acted 
as  agent  of  the  railroad,  obviously  the  tariff  could  not  be 
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applied,  and  neither  the  Army  nor  any  shipper  assumed 
otherwise.  In  fact,  even  apart  from  the  reference  to  the 
Terminal  Company,  the  tariffs  became  largely  inoperative 
because  they  dealt  with  all  types  of  port  commerce,  whereas 
only  the  export  rates  applied  after  Army  control. 

That  no  one  was  misled  by  the  tariffs  is  shown  by  the 
fact  that  during  twenty-two  months  of  negotiations,  before 
complaint  was  filed,  the  Army  claimed  no  allowances  under 
these  tariffs  but,  on  the  contrary,  asked  that  the  tariffs  be 
changed  (App.  331-339).  The  formal  complaint  took  the 
same  view  and  alleged  no  violation  of  Section  6(7),  the  pro¬ 
vision  requiring  adherence  to  tariffs.  On  the  contrary,  the 
complaint  sought  the  publication  of  allowances  and  dam¬ 
ages  for  failure  to  publish  allowances  in  the  past,  relying 
on  15(13).  At  the  hearing  before  a  Commission  Examiner, 
the  Army  tariffs  expert  interpreted  the  tariffs  as  meaning 
only  that  the  Terminal  Company  would  still  be  entitled  to 
allowances  “if  that  Company  were  operating  the  pier” 
(App.  159-160).  The  Commission  so  construed  the  tariffs 
and,  indeed,  a  contrary  conclusion  would  be  in  the  teeth  of 
all  prior  rulings  in  similar  cases,  as  Appellant’s  theory 
would  apply  to  any  other  operator  of  the  pier  as  well  as 
the  Army,  e.g.,  Weyerhaeuser  Timber  Co.,  if  that  Company 
had  taken  over  the  facility,  despite  the  ruling  in  the  Weyer¬ 
haeuser  case. 

The  first  attempt  to  construe  the  tariffs  in  favor  of 
the  Army  appeared  in  a  brief  filed  on  October  20,  1944, 
more  than  two  years  after  the  beginning  of  Government 
operation.  By  that  time  three  of  the  Norfolk  lines  had 
cancelled  the  provision  from  their  tariffs.1®  The  Govern¬ 
ment  made  no  protest,  although  certainly  if  it  had  thought 
that  by  such  changes  it  was  losing  its  right  to  allowances, 
for  which  it  was  contemporaneously  contending,  request 
would  have  been  made  for  suspension  of  the  tariff  changes. 

Although  Appellant  now  asserts  that  the  meaning  of 
the  words  in  the  tariffs  is  clear,  that  there  is  no  ambiguity 

16.  The  Norfolk  and  Western  Railroad  on  Septemebr  IS,  1942,  the 
Norfolk  Southern  on  November  18,  1943,  and  the  Southern  Railway  on  July 
6,  1944  (App.  315,  451). 
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and  that  the  construction  of  the  tariffs  presents  merely  a 
question  of  law  (Appellant’s  Brief,  p.  16),  Appellant  does 
not  argue  its  case  in  terms  consistent  with  these  assertions. 
On  the  contrary,  Appellant  supports  its  argument  on  the 
tariffs  by  reliance  on  an  asserted  general  duty  of  the  rail¬ 
roads  under  the  line-haul  rates,  upon  an  alleged  practice 
under  the  tariffs,  and  upon  a  “clear  inference”  from  the 
words  used  in  the  tariffs.  Questions  of  tariff  interpretation 
that  can  be  solved  only  by  such  extrinsic  aids  do  not  pre¬ 
sent  a  mere  question  of  law,  but  are  questions  requiring 
primary  resort  to  the  Commission.  Standard  Oil  Co.  of 
Indiana  v.  United  States,  283  U.S.  235,  239 ;  Great  Northern 
Ry.  v.  Merchants  Elevator  Co.,  259  U.S.  285,  291-293.  Since 
the  question  falls  within  the  primary  jurisdiction  of  the 
Commission  and  requires  the  exercise  of  administrative 
judgment,  the  Commission’s  decision  is  conclusive  unless 
it  can  be  shown  to  be  without  rational  basis.17 

If,  in  combining  discussion  of  the  foregoing  question 
with  the  discussion  of  an  alleged  general  duty  of  the  rail¬ 
roads  under  their  line-haul  rates  to  perform  or  pay  for 
terminal  services,  Appellant  means  to  imply  that  the  latter 
presents  merely  a  question  of  law,  there  is  even  less  basis 
for  its  contention.  Questions  involving  the  quantum  of 
service  included  in  the  rates,  the  definition  of  the  obligation 
to  make  delivery,  and  the  resulting  reasonableness  of 
freight  charges  when  service  is  not  rendered,  are  all  clearly 
matters  for  the  administrative  competence  of  the  Commis¬ 
sion. 

That  the  export  rates  standing  alone  do  not  include 
wharfage  and  handling  services  is  shown  by  the  evidence  of 
record,  the  findings  of  the  Commission  and  by  the  cases  cited 

17.  Under  Section  15(13)  the  Commission  is  also  required  to  fix  the  maxi¬ 
mum  amount  of  any  allowance.  Although  Appellant  states  (footnote,  p.  7) 
that  it  was  undisputed  that  the  Government’s  handling  costs  exceeded  four 
cents,  the  record  contradicts  this  assertion  (App.  202-219).  The  purported 
cost  study  covered  only  one  month  out  of  the  four  years  of  Government  opera¬ 
tion,  and  only  a  portion  of  the  traffic  during  that  period.  It  took  no  account  of 
traffic  handled  by  soldiers  and  war  prisoners.  Furthermore,  it  dealt  only  with 
the  unloading  service  and  not  with  the  cost  of  providing  the  piers,  for  which 
the  Government  seeks  a  wharfage  allowance. 
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at  pages  26-29,  supra.  The  various  limitations  restricting 
free  terminal  privileges  show  that  the  rates  themselves  arc 
not  determinative.  The  whole  point  of  the  case  as  decided 
by  the  Commission  is  that  the  Army  did  not  bring  itself 
within  the  conditions  warranting  the  “full  package’’,  to 
use  a  term  coined  by  Appellant.  In  preferring  the  advan¬ 
tages  incident  to  control  of  its  own  pier,  the  Army  placed 
itself  exactly  in  the  position  of  other  shippers  who  operate 
and  own  piers  at  all  of  the  Atlantic  ports.  They  do  not 
receive  wharfage  or  unloading  allowances,  although  they 
are  accorded  the  export  rates,  if  they  do  not  take  custody 
of  the  freight  between  rail  and  ship  (App.  245).  In  its  brief, 
p.  14,  Appellant  has  shown  another  instance,  apparently 
unwittingly,  in  which  the  export  rates  do  not  include 
wharfage  and  unloading  services.  Appellant  refers  to  the 
tariff  rule  which  provides  that  export  rates  will  apply  on 
traffic  handled  by  the  shipper  “direct  from  carriers’  station 
to  steamship  docks,  and  on  which  required  proof  of  expor¬ 
tation  is  given”.  When  a  shipper  takes  advantage  of  this 
exception  to  the  custody  rule,  both  of  which  are  stated  in  a 
single  sentence  of  the  tariffs  (App.  479),  obviously  the  rail¬ 
roads  furnish  no  piers  or  unloading  services.  The  provision 
becomes  operative  only  by  virtue  of  performance  by  the 
shipper  of  the  terminal  services.  Just  as  the  custody  rule 
preserves  the  export  rates  over  private  piers,  so  the  excep¬ 
tion  preserves  the  rates  when  there  is  direct  transfer  by 
the  shipper  between  railroad  station  and  vessel,  but  in  nei¬ 
ther  event  do  the  railroads  furnish  unloading  and  wharfage 
services. 

Under  established  principles  the  Army  was  not  entitled 
to  the  benefit  of  export  rates  as  it  took  custody  of  the  freight 
on  the  Army  Base.  The  tariffs  are  explicit  on  this  point 
(App.  479).  The  Commission  so  ruled  in  1915 18  and  the 
port  rates  did  not  apply  over  Army  and  Navy  Bases  until 
the  beginning  of  World  War  II,  when  the  railroads  volun¬ 
tarily  made  the  export  rates  available  at  the  request  of  the 
Secretaries  of  War  and  Navy.  That  this  was  a  concession, 

18.  Sec  United  States  v.  Pennsylvania  R.  Co.,  supra,  p.  35. 
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as  characterized  by  the  Commission  and  the  District  Court, 
there  can  be  no  doubt,  and  it  hardly  behooves  Appellant, 
even  through  counsel,  to  look  a  gift  horse  in  the  mouth.1® 
This  concession  placed  the  Army  in  a  preferred  position 
over  other  shippers  generally,  who  are  not  accorded  the 
export  rates  when  they  take  custody  of  their  freight  on  their 
own  piers  or  even  on  railroad  piers  (App.  265). 

ITL  The  Commission’s  Conclusion  That  the  Freight  Bates 
Assessed  Against  Government  Traffic  Were  Not  Unrea¬ 
sonable  or  Discriminatory  Is  Supported  by  Substantial 
Evidence  and  Is  Not  Vitiated  by  Error  of  Law. 

With  respect  to  the  allegation  of  undue  discrimination 
under  Section  2,  the  Commission  held  that,  “If  anything, 
the  complainant  is  being  favored”  and  that  the  freight  of 
other  shippers  “is  not  the  like  kind  of  traffic  contemplated 
by  Section  2  of  the  Act  dealing  with  discrimination,  and  if 
handled  in  the  same  manner  as  the  complainant’s  freight, 
the  export  rates  would  not  apply,  much  less  the  accessorial 
service  demanded  by  the  complainant  or  an  allowance 
therefor”  (App.  46). 

Union  Pacific  R.  R.  v.  Updike  Grain  Co.,  222  TJ.S.  215, 
upon  which  Appellant  relies,  is  not  authority  for  the  con¬ 
clusion  that  discrimination  existed  as  a  matter  of  law  at 
Norfolk.  When  Appellant  argues  that  a  carrier  cannot 
compensate  A,  B,  and  C  for  service  and  refuse  to  compen¬ 
sate  D,  it  overlooks  the  significant  language  of  Section  2  as 
regards  “a  like  and  contemporaneous  service  in  the  trans¬ 
portation  of  a  like  kind  of  traffic  under  substantially  simi¬ 
lar  circumstances  and  conditions”.  The  facts  are,  and  the 
Commission  so  found,  that  the  railroads  paid  no  allowances 
to  other  shippers  at  Norfolk  (App.  264).  The  tariffs  defin- 

19.  The  special  concession  was  limited  to  export  rates.  Import,  coastwise 
and  intercoastal  rates  were  not  applicable  over  Army  and  Navy  Bases 
(App.  480  et  scq.).  Nevertheless,  the  complaint  sought  the  same  relief  on  these 
classes  of  traffic,  a  clear  indication  that  the  Government’s  theory  was  not  based 
on  the  tariff  argument,  i.e.,  that  the  rates  themselves  carry  the  “full  package”, 
that  the  obligation  can  be  discerned  from  a  mere  reading  of  the  tariffs,  etc. 
The  railroad  agency  secured  the  same  payments  on  these  types  of  commerce  as 
on  export,  and  the  Government  sought  similar  payments  on  the  theory  of  cus¬ 
tomary  practice,  not  tariff  construction. 
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ing  the  practices  at  the  various  ports  contain  no  provision 
for  allowances  (App.  485-512).  The  reference  to  allow¬ 
ances  in  the  Belt  Line  tariff  makes  clear  that  payments  were 
to  be  made  only  to  the  railroad  agency,  which  is  not  an 
allowance  in  the  usual  sense.  (App.  264,  444).  Instead  of 
paying  allowances,  the  railroads  actually  performed  the 
service,  through  their  agent,  on  the  piers  of  the  Terminal 
Company  and  the  differentiating  circumstance  was  that  the 
piers  were  a  railroad  terminal.  In  applying  the  Updike 
case,  Appellant  can  point  to  no  instance  where  the  railroads 
paid  allowances  to  other  shippers  for  handling  their  own 
freight  on  their  own  piers. 

The  alleged  payments  on  freight  handled  at  United 
Nations  Depot,  mentioned  by  Appellant  as  evidence  of  dis¬ 
crimination,  were  not  payments  to  an  Army  contractor  for 
handling  Government  freight 20  (App.  271,  305,  322).  Even 
if  the  contrary  were  true,  Appellant  would  be  in  the  posi¬ 
tion  of  being  both  the  preferred  and  the  prejudiced  party. 

The  very  reason  for  Interveners’  refusal  to  pay  allow¬ 
ances  to  the  Government  was  to  keep  their  practices  con¬ 
sistent  and  in  line  with  established  principles  (App.  267- 
268).  In  the  light  of  the  record  in  this  case,  as  well  as  the 
numerous  prior  decisions  of  the  Commission,  it  is  clear  that 
what  Appellant  has  sought  is  not  equal  treatment,  as  in 
the  Updike  case,  but  preferred  treatment.  Appellant’s  ar¬ 
gument  clearly  shows  that  it  is  asking  the  Court  to  require 
the  Commission  to  go  one  step  further  than  the  practices 
have  extended  heretofore,  that  is,  to  require  the  railroads 
to  pay  a  shipper  for  handling  its  own  freight  on  its  own 
pier.  Appellant  contends  that  this  would  not  be  substan¬ 
tially  different  in  result  from  the  usual  situation  where 
the  railroad  actually  performs  the  service  or  employs  a 
public  terminal  operator,  but  the  Commission  found  in  this 

20.  On  March  IS,  1946,  in  United  States  v.  Pennsylvania  R.  Co.,  et  al., 
Gvil  Action  No.  SS2,  the  Government  filed  suit  in  the  District  Court  for 
the  Eastern  District  of  Virginia,  seeking  payment  for  wharfage  and  handling 
services  at  United  Nations  Depot,  thus  refuting  Appellant’s  contentions  that 
such  payments  had  been  made.  The  case  was  dismissed  without  prejudice  on 
January  20,  1948. 
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proceeding,  as  it  had  in  all  prior  cases,  that  the  differentiat¬ 
ing  circumstances  were  not  superficial  but  had  a  sound 
basis.21  That  Appellant  actually  sought  preference  in  treat¬ 
ment,  rather  than  equality,  is  indicated  by  its  reliance  on 
Section  6(8),  which  requires  preference  to  the  Government 
in  wartime  transportation,  but  not  preference  in  rates  and 
charges.  Section  22  permits  but  does  not  require  prefer¬ 
ence  in  rates.  To  paraphrase  an  old  maxim,  equality  in 
treatment  is  not  achieved  by  equal  treatment  of  unequals. 

The  Commission’s  findings  on  this  issue  are  conclusive. 
With  respect  to  the  application  of  Section  2,  the  Supreme 
Court  stated  in  U.S.  v.  Wabash  R.  Co.,  321  U.S.  403,  411, 
413,  as  follows: 

“Differences  in  conditions  may  justify  differences 
in  carrier  rates  or  service.  In  determining  whether 
there  is  a  prohibited  unjust  discrimination  or  undue 
preference,  it  is  for  the  Commission  to  say  whether 
such  differences  in  conditions  exist  and  whether,  in 
view  of  them,  the  discrimination  or  preference  is  un¬ 
lawful.  •  *  *  In  any  case  findings  of  discrimination 
or  undue  preference  under  §§2  and  3(1),  as  we  have 
said,  are  for  the  Commission  and  not  the  courts.” 

In  Barringer  <&  Co.  v.  United  States,  319  U.S.  1,  6,  which 
dealt  with  the  loading  of  cars  under  certain  conditions  and 
the  refusal  of  the  railroads  to  load  under  other  conditions, 
the  Court  said  that  the  weighing  of  “circumstances  and 
conditions,”  as  required  by  Section  2,  “is  a  question  of 
fact  for  the  Commission’s  determination.”  The  opinion  of 
the  Court  also  makes  clear  that  the  question  of  discrimina¬ 
tion  is  not  to  be  isolated  from  other  issues  and  decided 

21.  Appellant  concedes  that  because  a  carrier  performs  terminal  service 
for  shippers  at  one  pier  it  need  not  perform  them  for  particular  shippers  at 
other  piers  if  this  “will  involve  substantial  added  burdens”  (Appellant’s  brief, 
p.  20).  This  concession  of  principle  alone  is  enough  to  vitiate  Appellant’s 
argument.  Even  if  it  is  assumed  that  the  Army  would  have  been  willing  in 
fact  to  permit  the  railroads  to  perform  the  services,  the  evidence  is  conclusive 
that  the  conditions  that  the  Army  would  have  imposed  would  not  only  have 
added  substantial  burdens,  but  in  effect  would  have  made  performance  by  the 
railroads  impossible.  To  assert,  as  Appellant  does,  that  the  Army  operated 
the  piers  “in  Hie  same  way  that  its  lessees  had  previously  operated  them,”  is 
to  disregard  this  evidence  and  the  findings  of  the  Commission  based  thereon. 
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without  reference  to  concessions  granted  by  the  railroads 
which  affect  the  total  charges  paid.  Thus,  the  Commission’s 
findings  relative  to  the  low  level  of  the  export  rates  and 
their  special  application  to  the  Government  have  a  bearing 
on  the  disposition  of  the  issue  of  discrimination. 

Again,  it  may  be  pointed  out  that  the  Commission's 
conclusions  were  in  line  with  its  past  decisions  in  other 
similar  cases  and  thus  were  not  made  inadvertently  or  with 
an  inadequate  understanding  of  the  port  rates  and  prac¬ 
tices.  The  Norfolk  Port  Commission  case,  159  I.C.C.  169, 
in  which  a  carrier  was  required  to  maintain  the  same  port 
rates  as  other  railroads  but  not  the  port  services,  shows 
that  the  rates  are  not  intrinsically  wrong  when  the  service 
is  not  granted,  and  that  the  line-haul  rates  do  not  neces¬ 
sarily  include  the  wharfage  and  unloading.  In  the  City  of 
Newark  case,  182  I.C.C.  51,  the  Commission  found  a  vio¬ 
lation  of  section  3  in  the  failure  to  perform  unloading  serv¬ 
ices  on  railroad  piers,  but  the  prejudice  was  removed  by 
*  ‘  eliminating  the  free  service  ’  ’  on  other  piers,  as  suggested 
by  Commissioner  Mahaffie.  (See  Weyerhaeuser  Timber  Co. 
v.  Pennsylvania  R .  Co.,  229  I.C.C.  463,  469).  The  Commis¬ 
sion  declined  to  find  a  violation  of  Section  2,  or  that  the 
service  should  be  granted  on  private  piers,  both  of  which 
findings  necessarily  imply  that  the  port  rates  do  not  of, 
themselves  include  the  services.  The  Newark,  N.J.,  Cham, 
of  Com.  case,  206  I.C.C.  555,  stands  for  the  proposition  that 
Section  2  does  not  require  the  port  services,  but  that  the 
essential  issue  arises  under  Section  3  of  the  Act,  and  thus 
that  there  is  no  obligation  to  unload  water-borne  freight 
apart  from  the  preferential  treatment  accorded  competi¬ 
tive  shippers.  In  the  Weyerhaeuser  case,  where  the  com¬ 
plaining  terminal  operator  was  found  to  be  a  public 
wharfinger,  and  thus  qualified  to  claim  the  benefit  of  Sec¬ 
tion  3  under  the  established  practices  of  the  railroads,  no 
case  was  found  under  Sections  1  and  2  for  the  same  rea¬ 
sons  mentioned  above. 

Although  Appellant  presents  to  the  Court  only  the  ques¬ 
tions  of  tariff  construction  and  discrimination,  and  ap- 
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parently  abandons  the  basic  contention  that  rates  were  un¬ 
reasonable,  nevertheless  the  hint  of  extortion  runs  through 
its  argument  and  Appellant  suggests  that  the  railroads 
will  reap  a  “windfall”  if  the  Commission’s  order  is  upheld. 
Regardless  of  the  technical  issues  presented,  there  can  be 
no  “windfall”  unless  the  Army  paid  excessive  charges.  As 
--■'the  Court  said  in  Great  Northern  Ry.  v.  Sullivan ,  294  U.S. 
458,  463,  “The  shipper’s  only  interest  is  that  the  charge 
shall  be  reasonable  as  a  whole”.  Accordingly,  the  gist  and 
substance  of  all  the  contentions  of  the  Appellant  come  to 
the  point  that  the  railroads  charged  the  Army  for  services 
not  performed,  that  the  export  rates  included  four  cents 
for  special  services,  and,  therefore,  the  rates  became  unrea¬ 
sonable  when  the  service  was  not  rendered. 

The  Commission  found  that  the  charges  paid  by  the 
Army  were  not  unreasonable,  and  since  this  finding  is  pe¬ 
culiarly  subject  to  the  expert  judgment  of  the  administra¬ 
tive  tribunal,  it  cannot  be  set  aside  unless  wholly  lacking  in 
evidential  support.  Although  many  factors  are  involved 
in  the  determination  of  reasonable  rates,  the  principal  find¬ 
ings  of  the  Commission  may  be  summarized  as  follows : 

(a)  The  export  rates  do  not  of  themselves  cover 
unloading  and  wharfage  services  and  were  not  made 
with  consideration  of  such  services. 

(b)  The  export  rates  contain  no  extra  compensa¬ 
tion  or  increment  to  cover  the  special  services. 

(c)  The  export  rates  to  Norfolk  are  lower  than 
maximum  reasonable  rates,  being  depressed  to  the  Bal¬ 
timore  basis  for  competitive  reasons. 

(d)  The  Army  was  not  entitled  to  export  rates 
but  would  have  been  obliged  to  pay  the  higher  domestic 
rates  except  for  a  special  concession  of  the  railroads. 

The  manner  in  which  the  export  rates  were  made  pre¬ 
cludes  the  possibility  of  including  four  cents  or  any  other 
amount  for  special  services  (App.  240-244).  Appellant 
offered  no  evidence  to  prove  that  the  rates  were  unreason¬ 
able  by  the  standards  that  the  Commission  ordinarily  ap- 
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plies  in  its  administration  of  the  Interstate  Commerce  Act. 
Its  argument  depended  entirely  on  the  following  line  of  rea¬ 
soning:  The  rates  included  the  four  cents  for  special  serv¬ 
ices,  and  since  the  services  were  not  rendered,  the  rates  were 
unreasonable  ipso  facto. 

The  evidence  upon  which  the  Commission  relied  and 
which  was  uncontroverted  is  as  follows :  The  history  of  the 
export  rates  shows  that  they  contain  no  factor  or  incre¬ 
ment  to  compensate  for  unloading  or  wharfage  (App.  240- 
243).  The  line-haul  carriers,  which  make  the  rates,  have 
no  participation  in  the  port  services  which  are  accorded  or 
not,  as  the  case  may  be,  solely  by  the  local  lines  at  the  port 
(App.  241).  In  many  instances  export  rates  to  the  various 
ports  are  the  same  as  the  domestic  rates  which  obviously 
include  no  such  services.  This  is  especially  true  at  Balti¬ 
more  and  the  export  rates  at  that  port  provide  the  basis 
for  Norfolk.  Certain  types  of  freight  which  the  railroads 
do  not  unload  take  the  same  export  rates  (App.  243).  The 
export  rates  apply  to  freight  moving  over  private  piers,  if 
direct  delivery  is  made  to  vessel  without  shipper  interfer¬ 
ence,  although  railroads  do  not  perform  the  special  services 
(App.  479).  These  and  other  reasons  support  the  findings 
of  the  Commission  to  the  effect  that  the  export  rates  con¬ 
tain  no  extra  compensation  for  special  services. 

The  evidence  showing  the  depressed  nature  of  the  Nor¬ 
folk  export  rates,  i.e.,  that  they  are  lower  than  maximum 
reasonableness,  will  not  be  recited  in  this  brief  (App.  243- 
245).  The  Court  will  appreciate  that  this  is  a  subject  with 
which  the  Commission  has  complete  acquaintance  as  no 
problem  has  more  consistently  occupied  its  attention  dur¬ 
ing  the  entire  period  since  1887  than  the  so-called  port  dif¬ 
ferential  adjustment.  It  will  suffice  to  say  that  of  all  the 
North  Atlantic  ports  Norfolk  has  the  lowest  export  rates 
on  the  basis  of  distance,  comparison  with  prescribed  do¬ 
mestic  rates,  and  other  relevant  factors.  As  stated  by  the 
Commission,  any  further  reduction  by  means  of  allowances 
would  make  the  export  rates  that  much  more  below  reason¬ 
able  limits.  v  •  r 
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Conclusion 


CONCLUSION. 

On  every  point  advanced  by  Appellant  the  Commission 
made  findings  that  are  supported  by  substantial  evidence. 
The  Commission  correctly  applied  the  rules  of  law  that  have 
been  established  in  its  own  previous  reports  and  in  court 
decisions.  Under  established  principles  of  judicial  review 
the  District  Court  declined  to  substitute  a  different  judg¬ 
ment  from  that  of  the  Commission,  and  its  order  dismissing 
the  petition  should  be  affirmed. 

Respectfully  submitted, 

Windsor  F.  Cousins, 

1740  Broad  Street  Station  Building, 
Philadelphia  4,  Pennsylvania, 

Hugh  B.  Cox, 

Union  Trust  Building, 

Washington  5,  D.  C., 

Attorneys  for  The  Pennsylvania 
Railroad  Company. 

Charles  P.  Reynolds, 
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Martin  A.  Meyer,  Jr., 
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®tute&  States!  Court  of  Appeals; 

DISTRICT  OF  COLOMBIA 

No.  10879 

Unites)  States  of  America,  appellant 

v. 

Interstate  Commerce  Commission,  United  States  of 

America  and  the  Pennsylvania  Railroad  Company, 

ET  AL.,  APPELLEES 

APPEAL  FROM  JUDGMENT  OF  TEE  UNITED  STATES  DISTRICT 
COURT  FOR  TEE  DISTRICT  OF  COLUMBIA 

BRIEF  FOE  INTERSTATE  COMMERCE  COMMISSION 

INTRODUCTORY  STATEMENT 

This  action,  instituted  by  the  United  States,  seeks  the  setting 
aside  of  an  order  of  the  Interstate  Commerce  Commission 
dismissing  a  complaint  brought  by  the  United  States  against 
certain  railroads  serving  the  port  of  Norfolk,  Va.  United 
States  v.  Aberdeen  &  Rockfish  R.  Co.  et  at.,  269  I.  C.  C.  141 
(App.  41).  The  suit,  brought  November  20,  1947,  was  heard 
May  5,  1948,  by  a  statutory  court  of  three  judges  and  was 
dismissed  July  26,  1948,  on  jurisdictional  grounds.  On  ap¬ 
peal  to  the  Supreme  Court  the  judgment  was  reversed  and 
the  cause  remanded,  for  consideration  of  the  merits,  but  with 
instructions  that  the  further  proceedings  be  entertained  by  a 
single  judge.  United  States  v.  Interstate  Commerce  Commis¬ 
sion  et  at.,  337  U.  S.  426.  The  case  was  thereupon  heard  by 
Judge  Morris  and  a  judgment  entered  dismissing  the  petition 
(App.  91).  From  that  judgment  the  United  States  appealed. 
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The  “Statement  of  the  Case”  contained  in  appellant’s  brief 
is  believed  inadequate  and  in  some  respects  inaccurate  and, 
therefore,  the  following  is  respectfully  submitted. 

STATEMENT  OF  THE  CASE 

By  its  complaint,  filed  with  the  Commission  April  15,  1944 
(App.  93),  the  United  States  alleged,  in  effect,  that  the  rail¬ 
roads’  failure  to  furnish  the  facilities  (wharfage)  and  perform 
the  services  (unloading  and  loading  of  cars,  para.  VI)  incident 
to  shipside  receipt  and  delivery,  of  its  export,  import,  coastwise 
and  intercoastal  freight  at  Army  Base  Piers  1  and  2,  Norfolk, 
or,  in  lieu  thereof,  to  pay  it  an  allowance  for  its  furnishing  of 
such  facilities  and  performance  of  services,  resulted  in  rates 
charged  the  United  States  that  were  unreasonable  in  violation 
of  section  1  (5)  (a)  and  section  1  (6)  of  the  Interstate  Com¬ 
merce  Act,  unjustly  discriminatory  in  violation  of  section  2, 
unduly  prejudicial  to  military  traffic  and  not  in  full  compliance 
with  section  6  (8),  and  in  violation  of  section  15  (13).  The 
prayer  asked  for  future  relief  (not  involved  in  the  court  case) 
and  for  reparation  or  damages.  The  report  of  the  Commission, 
Division  2,  granted  in  part  the  relief  asked  (App.  8-24).  This 
report  was  reversed  by  the  Commission’s  Report  on  Recon¬ 
sideration  (App.  24r-40),  and  the  latter  was  affirmed  by  the 
Commission’s  Report  on  Reargument  (App.  41-56). 

“It  is  neither  the  legal  duty  of  the  railroads  to  provide  piers, 
which  are  essentially  steamship  facilities  nor  to  load  or  unload 
carload  freight  except  in  unusual  circumstances,  such  as  live¬ 
stock,  or  freight  that  is  to  be  transshipped  by  the  railroads  or 
their  agents.  When  they  obligate  themselves  to  load  or  unload 
carload  freight,  the  duty  is  established  by  tariff  undertaking. 
In  assuming  that  obligation  with  respect  to  export  and  import 
traffic,  the  carriers  have  restricted  the  practice  to  so-called  pub¬ 
lic  piers,  that  is,  piers  operated  by  railroads,  steamship  com¬ 
panies,  or  public  wharfingers,  and  have  excluded  the  so-called 
private  piers,  that  is,  piers  operated  by  the  owners  of  the 
freight”  (App.  42-43). 

Similarly  as  at  other  Atlantic  ports,  there  have  long  been 
piers  at  Norfolk  used  for  water-borne  traffic  shipped  by  rail 
to  or  from  that  port,  these  being  public  piers  of  the  kinds  just 
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described  and  including  numerous  private  piers,  operated  by 
the  owners  of  the  freight  (App.  585-586).  Appellant’s  brief 
emphasizes  that  for  more  than  fifty  years  it  has  been  the 
railroads’  practice  at  Atlantic  ports,  including  Norfolk,  to  fur¬ 
nish,  as  part  of  the  facilities  and  service  under  their  export, 
import  and  coastwise  rates,  the  piers  (wharfage)  and  the  serv¬ 
ice  of  unloading  or  loading  the  freight  (known  as  handling), 
this  either  directly  or  through  terminal  operators.1  But,  tfhile 
this  is  so,  it  is  quite  as  true  that,  for  a  like  number  of  years, 
the  railroads’  practice  has  been  not-  to  accord  such  wharfage 
and  unloading  or  loading  of  freight  where  making  delivery, 
or  taking  receipt,  of  freight  over  and  on  piers  owned  by  the 
shippers  of  the  freight,  a  quite  special  service  of -itself ;  nor  do 
the  railroads  at  Norfolk  or  other  Atlantic  ports  pay  allowances 
to  such  shippers  in  lieu  of  furnishing  the  piers  and  doing  the 
unloading  or  loading  service  (App.  31, 45, 285).  Furthermore, 
even  at  the  public  piers,  the  railroads’  practice  of  according 
unloading  and  loading  service  as  a  service  under  the  port  rates 2 
has  not  extended  to  all  freight,  but  has  always  excepted,  and 
does  except  certain  types  of  traffic,  namely,  short-haul  traffic 
where  the  rate  is  less  than  10  cents,  bulky  and  heavy  com¬ 
modities  (exceeding  3  tons),  liquid  freight  in  tank  cars  and 
freight  moving  in  open  top  cars  (App.  48, 263-264). 

Two  of  the  piers  in  the  Norfolk  port  area,  Army  Base  Piers 
Nos.  1  and  2,  were  completed  by  the  Army  shortly  after  World 
War  I  and  leased  to  private  interests  for  commercial  peacetime 
operations  as  public  terminal  facilities  of  the  railroads.  For 
several  years  prior  to  (June  15)  1942,  they  were  operated  by 

1  Public  wharfingers  held  out  in  the  N.  &.  P.  Belt  Line’s  tariff  as  agents 
acting  on  its  behalf  (App.  444). 

*  Meaning  export,  import,  etc.,  rates.  In  railroad  parlance,  export  and 
import  rates  are  rail  rates  between  inland  points  and  the  ports  but  apply 
only  to  “traffic  which  is  on  its  way  to  (or  from)  some  foreign  country.” 
Where  this  is  not  the  case,  as  for  example,  where  the  movements  from 
inland  origins  are  to  end  at  the  ports,  the  rates  that  apply  are  called  do¬ 
mestic  rates.  8 1.  C.  C.  214,  218.  Ordinarily  the  export  rates  to  a  port  are 
lower  than  the  domestic  rates,  this  being  due,  however,  not  to  any  less  cost 
in  moving  the  export  traffic  but  to  the  sharp  competition  for  such  traffic 
between  the  railroads  serving  the  respective  ports.  25  I.  C.  C.  78, 185;  Cf. 
T.  &  P.  Ry.  v.  U.  8.,  289  TJ.  8.  «27. 
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Transport  Trading  and  Terminal  Corporation  as  a  public 
wharfinger  and  as  agent  of  the  defendants.  By  contract  that 
corporation  agreed  to  unload  out-bound  traffic  from  the  cars 
to  the  pier  floor  and  to  load  in-bound  traffic  from  the  pier  floor 
to  the  cars  whenever  the  defendants  were  obligated  to  perform 
that  service.  The  defendants  agreed  to  pay  the  terminal  cor¬ 
poration  a  wharfage  charge  of  1  cent  per  100  pounds  and  a 
handling  charge  of  3  cents  per  100  pounds.  The  contract  im¬ 
posed  on  that  corporation  other  duties  of  a  railroad  agency, 
such  as  collection  of  freight  charges,  protection  against  im¬ 
proper  delivery  and  loss  and  damage  claims  and,  importantly, 
to  act  as  railroad  agent  in  the  matter  of  receipt,  delivery  and 
custody  of  the  freight  (App.  26, 570). 

These  arrangements  (prior  to  June  15, 1942)  of  the  railroads 
with  the  Transport  Terminal  Corporation8  in  respect  of 
wharfage  and  handling  were  for  the  most  part  the  same  as  the 
arrangements  they  had  with  other  public  pier  operators  at  the 
port  of  Norfolk  (App.  284).  The  names  of  such  public  pier 
operators,  including  the  Transport  Terminal  Corporation,  were 
set  forth  in  the  tariff  of  the  Norfolk  and  Portsmouth  Belt  Line 
Railroad4  (called  the  Belt),  the  latter  being  owned  by,  and 
performing  terminal  services  for,  the  eight  line-haul  railroads 
reaching  the  port,  four  of  which  were  official  territory  lines  * 

*  Transport  Trading  &  Terminal  Corporation,  formerly  operator  of  Army 
Base  Piers  1  and  2,  will  be  referred  to  as  Transport  Terminal  Corporation, 
this  for  purpose  of  brevity  while  at  the  same  time  keeping  its  identity 
distinct  from  the  other  terminal  corporations  mentioned  in  the  record, 
particularly  Norfolk  Tidewater  Terminal  Corporation,  and  the  Lincoln 
Tidewater  Terminal,  Inc.,  the  latter  operating  United  Nations  Depot  9  for 
the  Government  (App.  582-5). 

4  One  of  the  pubUc  pier  operators,  the  Imperial  Tobacco  Co„  handles  its 
own  traffic  as  well  as  that  of  the  public,  but,  for  its  own  traffic,  it  is  not 
paid  by  the  railroads  either  wharfage  or  handling  charge  (App.  324,  585, 
Ex.  28,  p.  4).  And  this  is  the  rule  as  to  traffic  owned  by  a  public  pier 
operator  at  the  other  ports  as  well  as  at  Norfolk  (App.  285,  312).  Other 
than  the  Imperial  Tobacco  Co.,  no  public  pier  operator  at  Norfolk  handles 
its  own  traffic  (App.  316).  Ex.  28,  p.  4,  gives  a  list  of  the  private  industries 
having  deepwater  piers  with  rail  connections  at  Norfolk.  These  industries 
are  not  public  pier  operators,  are  not  the  agents  of  the  carriers  and  are 
not  paid  allowances  (App.  585-6, 323). 

*  The  Pennsylvania,  the  Chesapeake  &  Ohio,  the  Norfolk  &  Western  and 
the  Virginian. 
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and  the  other  four,  southern  territory  lines.*  The  Belt  line 
published  in  its  tariff  charges  for  wharfage  end  handling  the 
same  in  amounts  as  were  charged  by  Transport  Terminal  Cor¬ 
poration,  that  is,  1  cent  for  wharfage  and  3  cents  for  handling 
service.  The  official  territory  lines;,  except  the  Chesapeake 
&  Ohio,7  provided  for  the  absorption  of  such  charges  of  Trans¬ 
port  Terminal  Corporation  and  other  public  pier  operators  by 
referring  to  the  provision  in  the  Belt  Line’s  tariff  with  respect 
thereto  (App.  11, 29, 149, 427, 441-2).  The  tariffs  of  the  other  s 
individual  lines  serving  Norfolk  likewise  generally  provided 
for  absorption  of  such  charges  as  published  by  the  Belt  or  the 
inclusion  in  their  rates  to  or  from  Norfolk  of  wharfage  and 
handling  at  their  own  terminals  or  the  absorption  of  the  charges 
of  their  agents,  the  pier  operators,  for  similar  services,  not  to 
exceed  the  amounts  above  stated  (App.  11).  The  Southern 
lines  generally  absorbed  “wharfage  and  handling  only  where 
the  Baltimore,  Md.,  rate  basis  applies  and  where  competition 
requires  it;  for  instance,  from  points  in  Central  Freight  Asso¬ 
ciation  territory”  (App.  29, 348). 

Export  and  import  traffic  being  highly  competitive,  the  rail 
rates  thereon  to  and  from  the  ports  participating  in  the  traffic 
are  usually  made  giving  special  consideration  to  the  factor  of 
competition.  In  the  rate  adjustment  here  particularly  in¬ 
volved,  Baltimore  is  the  base  port.  Its  port  rates  are  gener¬ 
ally  the  same  as  its  domestic  rates  and  thus  take  account  of 
distance  and  related  matters  usually  given  effect  in  the  level 
of  rates.  On  the  other  hand,  at  Norfolk,  although  the  dis¬ 
tances  to  that  pent  from  important  shipping  origins  are  gener¬ 
ally  much  greater  than  to  Baltimore,  the  export  and  import 

*  The  Atlantic  Coast  Line,  the  Southern  Railway,  the  Seaboard  Air  Line 
and  the  the  Norfolk  Southern. 

T  Generally  stated,  the  C.  O.’s  reasons  for  not  absorbing  wharfage  and 
handling  charges  of  the  public  pier  operators  were,  apparently,  that  it  had 
and  operated  its  own  piers  and  terminals  at  Newport  News,  which  were 
adequate  for  its  traffic  and  were  not  served  by  the  other  carriers.  Cf.  Norfolk 
Port  Comm.  v.  C.  &  O.  Ry.,  159  L  C.  C.  169, 170.  Some  time  in  1042  these 
piers  and  terminals  of  the  C.  &  O.  were  taken  over  by  the  Army  and  were 
operated  by  it  under  a  contract,  whereby  the  C.  A  O.  paid  the  Government 
an  allowance  of  50  cents  a  ton  for  handling  (App.  14, 113-117).  With  the 
Army's  special  consent,  the  C.  &  O.  could  bring  in  commercial  freight,  but, 
apparently,  the  consent  was  sparingly  given  (App.  123). 
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rates  accorded  it  are  maintained  by  the  carriers  at  the  Balti¬ 
more  level  (App.  46),  and  are,  in  practically  all  instances, 
lower  than  the  domestic  rates  to  Norfolk  (App.  31).  And, 
since  such  domestic  rates  do  not  include  wharfage  or  handling, 
the  absorption  of  the  charges  therefor  in  the  Norfolk  port  rates 
put  the  latter  rates  on  a  still  lower  level  than  the  domestic 
basis. 

Due  to  war  conditions,  the  Government,  on  June  15,  1942, 
cancelled  the  lease  to  Transport  Terminal  Corporation  and 
took  over  the  management  and  operation  of  the  Army  Base 
piers  for  the  movement  of  military  traffic  “almost  exclusively 
export”  (App.  114).  The  railroads  were  advised  that  the  said 
terminals  would  be  “operated  and  controlled  by  the  War  De¬ 
partment”  ;  that  it  was  intended  to  use  them  “for  Government 
traffic  only” ;  that  circumstances,  however,  might  “require  the 
handling  of  commercial  freight 8  and  in  either  instance  the  War 
Department  or  its  agency  will  perform  all  services”  (App.  336, 
Ex.  1,  p.  5).  As  a  result  of  the  Government  taking  over  the 
terminal  and  piers  and  their  management  and  control,  the 
traffic,  when  delivered  in  yards,  or  on  tracks,  designated  by  the 
Army,  passed  from  the  custody  of  the  railroads  into  the  pos¬ 
session  of  the  Army,  or  Government,  the  owner  of  the  traffic. 
In  such  circumstances,  the  traffic  was  not  export  in  the  usual 
sense  and,  except  for  a  special  tariff  provision  would  not  have 
been  entitled  even  to  the  export  basis  of  rates  (App.  31, 45-46). 
However,  at  the  request  of  the  Army  and  Navy,9  the  railroads 
had  previously  put  in  their  tariffs  a  provision,  emphasized 
both  in  the  testimony  of  the  Army  and  that  of  the  railroads 
(App.  138-9,  245),  which  provided  substantially  that  the  ex¬ 
port  rates  will  also  apply  on  shipments  consigned  on  bills  of 
lading  for  export,  destined  to  foreign  countries  and  handled 
through  Navy  Yards,  Navy  Bases  and  Army  Bases  (App. 
444  9,  678,  688,  752,  754,  764).  After  the  Army  took  back 
its  Base  piers  at  Norfolk  this  provision  was  applied  by  the 

*  The  evidence  shows  that  use  of  the  piers  for  commercial  freight  was 
in  fact  closely  restricted  and  very  limited  (App.  121-5). 

•See  intervening  railroads’  answer  (App.  68)  respecting  correction  in 
copy  of  Commission’s  report  on  reorganization,  made  an  appendix  to 
complaint. 
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railroads  in  according  the  low  export  basis  of  rates  (App.  29, 
31,  43-44,  657,  678,  752,  754),  but,  as  in  effect  stated  by  the 
Commission,  the  granting  of  one  concession  did  not  necessarily 
require  the  granting  of  the  further  concession  of  payihg  the 
Army  the  allowances  demanded  (App.  44,  31,  657-9,  754). 10 

As  above  said,  the  Army,  when  taking  over  the  Base  piers, 
definitely  advised  the  railroads  that  they  were  to  be  operated 
and  controlled  by  the  War  Department  and  that  all  services 
would  be  performed  by  the  War  Department  or  its  agency. 
Moreover,  while  shortly  thereafter,  June  22,  1942,  the  Army 
wrote  the  railroads  to  amend  their  tariffs  to  provide  for  the 
absorption  of  wharfage  and  handling  charges  on  Government 
traffic  (App.  331-337,  Ex.  1,  pp.  1  to  5),  that  is,  for  “an  allow¬ 
ance  to  the  United  States  Government  of  one  (1)  cent  per 
100  pounds  for  wharfage  and  three  (3)  cents  per  100  pounds 
for  handling”  (App.  337,  Ex.  1,  p.  6),  it  was  not  until  a  year 
later,  May  1,  1943,  that  the  demand  was  changed  to  one  for 
performance  by  the  railroads  of  the  service,  such  change  being 
explained  by  the  statement  that  it  appeared  that  a  request 
that  the  various  carriers  perform  the  services  was  a  prerequi¬ 
site  to  an  action  before  the  Commission.  (App.  343,  344,  Ex. 
1,  pp.  11,  13.)  Speaking  of  this,  the  Commission's  report  on 
reconsideration  says  (App.  28-29) : 

“At  first,  the  complainant  sought  an  allowance  for 
this  wharfage  and  handling,  *  *  #.  Subsequently, 
the  complainant  indicated  a  willingness  to  have  the  de¬ 
fendants  do  the  work  and  to  let  them  have  its  civilian 
force,  subject  to  observance  of  rules  as  to  security, 
safety,  fire,  cleanliness,  et  cetera.  The  defendants 
could  not  have  performed  the  service  individually  but 
would  have  been  obliged  to  pool  their  activities  and 

*  The  railroads  refused  to  grant  such  allowances  at  any  Naval  or  Army 
piers  where  the  control  or  operation  of  piers  or  ether  facilities  is  taken 
over  by  the  Government  for  its  own  use  or  they  are  operated  under  contract 
with  the  Government  and  under  Government  supervision  (App.  347-349,  Es. 
1,  pp.  16-18,  656,  741).  As  to  the  Naval  Base  at  Norfolk  where  the  Navy 
was  handling  Navy  traffic  in  the  same  way  that  Army  traffic  was  handled 
through  the  Army  Base:  “No  allowance  has  been  sought  and  none  is  made” 
(App.  585,  Er.  28,  p.  4). 


954736—51 - 2 


8 


operate  as  a  unit  under  the  complainant’s  con¬ 
trol.  *  *  *  In  the  instant  proceeding,  the  com¬ 

plainant  recognized  that  the  civilian  force  was 
inadequate  and  that  the  defendants  could  not  get  the 
additional  manpower  needed  to  handle  peak  loads. 
Troops  would  have  had  to  be  used,  and  obviously  any¬ 
thing  but  operation  by  the  complainant  was  imprac¬ 
ticable.  *  # 

The  above  are  findings  of  the  Commission  in  the  matters 
with  which  they  are  concerned,  and  certainly  have,  not  only 
substantial,  but  full,  support  in  the  evidence. 

As  above  stated,  Transport  Terminal  Corporation,  former 
lessee  of  the  Army  Base  Piers,  operated  them  as  a  public 
wharfinger  and  as  agent  of  the  railroads  under  contracts 
whereby  they  agreed  to,  and  did,  pay  the  charges  of  said  cor¬ 
poration  for  wharfage  and  handling.  This  relieved  shippers  of 
the  need  of  paying  such  charges,  but,  in  principle,  the  situation 
was  the  same  as  if  the  railroads  themselves  supplied  the  fa¬ 
cility  and  themselves  performed  the  handling.  (App.  263.) 
In  contrast,  the  Army,  after  taking  over  the  piers,  did  not  act 
as  agent  of  the  railroads;  nor  has  it  ever  claimed  that  it  did. 
What  it  asked  of  the  railroads  was  that  they  amend  their  tariffs 
so  as  to  provide  for  an  allowance  n  (wharfage  and  handling)  to 
the  Government.  Accordingly,  when,  after  the  lapse  of  a  year, 
the  Army  changed  its  request  to  one  asking  the  railroads  to 
perform  the  service,  coupled  with  the  statement  that  that  ap¬ 
peared  to  be  a  prerequisite  to  an  action  before  the  Commission, 
what  the  Army  apparently  then  recognized  was  that  the  rail¬ 
roads  could  only  be  obligated  to  pay  it  an  allowance  for  service 
being  performed  by  it,  if  they,  the  railroads,  were  first  re¬ 
quested,  and  afforded  opportunity,  to  themselves  perform  such 

“Dealing  with  allowances,  the  Act  (sec.  15  (13))  provides  substantially 
that,  if  the  owner  of  property  transported  under  the  Act  renders  any  services 
connected  with  such  transportation,  or  furnishes  any  instrumentality  used 
therein,  the  charge  and  allowance  therefor  shall  be  published  in  the  tariffs 
and  shall  be  no  more  than  just  and  reasonable,  and  the  Commission  may, 
after  hearing,  determine  what  is  a  reasonable  charge  as  to  the  maximum 
to  be  paid  by  the  carriers  for  the  service  so  rendered  or  for  the  use  of  the 
instrumentality  so  furnished. 
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service.12  But,  in  any  event,  as  stated  by  the  Commission,  in 
the  circumstances  shown  “obviously  anything  but  operation 
by  the  complainant  was  impracticable.” 

Moreover,  with  the  taking  over  of  the  operation  of  the  Base 
piers  by  the  Army  for  military  traffic  and  under  its  close  con¬ 
trol  and  management,  the  character  of  the  facility  and  service 
involved  underwent  a  complete  change.  Briefly,  outlined,  the 
reports  and  evidence  show  that  the  Belt  Line  (performing 
terminal  switching  for  the  owning  railroads)  delivered  cars  of 
outbound  freight  at  the  “storage  yard”  and  to  some  extent  at 
the  “north  gate”;  that  it  did  this  pursuant  to  prior  instructions 
from  the  Army  and  on  tracks  designated  by  the  Army;  that, 
thereupon,  the  Army  took  possession  of  the  shipments  and  con¬ 
trolled  the  movement  beyond  to  the  pier  connection,  operating 
several  locomotives  (with  crews)  of  its  own  and  one  locomotive 
(with  two  crews)  contributed  by  the  Belt,  but  “all  at  the  direc¬ 
tion  of  the  complainants1  yardmasters”;  that  the  freight  had 
to  be  handled  according  to  priorities  and  various  changing  con¬ 
ditions  confronting  the  Army,  some  cars  having  to  be  unloaded 
immediately  whereas  others  were  held  a  short  time  or  the 
freight  unloaded  and  stored  on  the  piers  or  in  warehouses; 
that  frequently  the  Army  had  to  load  vessels  day  and  night  to 
meet  a  convoy  deadline  hour  based  on  oversea  calls;  that  all 
activities  on  the  piers  had  to  be  supervised  and  coordinated  by 
a  governing  head;  that,  as  labor  shortages  developed,  the  Army 
assigned  Italian  service  units  to  this  work  and  sometimes  steve¬ 
dores  to  supplement  civilian  labor;  and  that,  at  the  time  of 
the  hearing,  the  civilian  personnel  was  only  about  one-half  of 
the  total  number  employed  (App.  114-119,  131-133). 

In  short,  just  as  the  Army  advised  the  railroads  to  begin 
with,  so  it  proved  to  be  the  case,  that  is,  that  the  operation  of 
the  Army  Base  piers  had  to  be  and  was  conducted  under  the 
absolute  control  and  closely  coordinated  direction  and  super- 


n  This  is  shown  by  the  complaint  filed  with  the  Commission ;  for  what  was 
there  complained  of  as  unlawful  (para.  IX)  was  the  railroads’  failure  to 
furnish  the  facilities  and  perform  the  handling  service  at  the  Army  Base 
piers,  “or  in  lieu  thereof  to  grant  complainant  an  allowance  for  wharfage 
and  handling.”  Whatever  transportation  service  or  facility  the  carrier  is 
required  to  supply,  it  has  the  right  to  furnish.  Atchison,  T.  &  S.  F.  Ry .  v. 
V.  S.,  232  U.  S.  190. 


vision  of  the  Army.  Work  done  under  such  conditions  is  no 
part  of  carrier  transportation;  it  is  the  shipper’s  own  work. 
As  stated  by  the  Commission  (App.  32-33)  : 

“*  *  #  The  wharfage  and  handling  at  defendants’ 
public  commercial  piers  are  transportation  provided  by 
them  for  the  shippers.  Providing  a  wharf  and  handling 
the  freight  at  the  complainant’s  piers  are  not  transpor¬ 
tation  but  merely  facilities  provided  and  work  done  by 
a  shipper  for  himself  on  his  own  property  at  his  own 
convenience  and  expense  before  or  after  the  transporta¬ 
tion  is  performed.  The  defendants  may  not  be  re¬ 
quired,  therefore,  to  provide  a  wharf  or  handle  the 
freight  on  the  complainant’s  piers,  and  not  being  re¬ 
quired  to  do  so  they  are  not  compelled  to  pay  an  allow¬ 
ance  in  lieu  thereof.  Propriety  of  Operating  Prac¬ 
tices — Terminal  Services,  209  I.  C.  C.  11.” 

See  also  General  Electric  Case,  14  I.  C.  C.  237,  242;  New 
York  Central  H.  R.  R.  Co.  v.  General  Electric  Co.,  114  N.  E. 
115,  117  (opinion  by  J.  Cardozo);  Chicago  &  A.  Ry.  Co.  v. 
United  States  (C.  C.  of  Apps.,  7th  Cir.),  156  Fed.  558,  at  pp. 
561-562. 

The  petitioner  emphasized  before  the  Commission  that  what 
it  was  asking  was  ‘‘that  it  be  treated  ‘exactly  as  commercial 
interests’  and  that  it  should  ‘have  the  same  rights  and  priv¬ 
ileges  that  a  private  interest  has.’  ”  In  this  connection,  it 
contended  particularly  that  the  railroads’  said  failure  in  re¬ 
spect  of  wharfage  and  handling  incident  to  its  traffic  was  un¬ 
justly  discriminatory  in  violation  of  section  2  of  the  Act. 
Answering  this,  the  Commission  said  (App.  31) : 

“*  *  *  Section  2  of  the  act  is  to  the  effect  that  a 
carrier  shall  be  deemed  guilty  of  unjust  discrimination 
if  it  receives  from  any  person  a  greater  or  less  compen¬ 
sation  for  any  service  rendered  than  it  receives  from 
any  other  person  for  doing  him  a  like  and  contempo¬ 
raneous  service  in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar  circumstances  and 
conditions.  The  defendants  do  not  pay  allowances  to 
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private  shippers  for  wharfage  or  for  handling  export 
freight  and  do  not  perform  the  services  on  private  piers. 
The  freight  of  other  shippers  which  receives  the  un¬ 
loading  service  is  not  ‘like  traffic’,  and  if  handled  in  the 
same  manner  as  the  complainant’s  freight  the  export 
rates  would  not  be  accorded  it,  much  less  the  accessorial 
services.  If  anything,  the  complainant  is  being  fa¬ 
vored,  but,  of  course,  this  is  not  unlawful  under  the 
circumstances.  #  * 

The  Commission’s  reports  deal  with  certain  other  conten¬ 
tions  made  by  appellant  which  will,  however,  be  left  for  later 
mention  when  reached  in  argument. 

THE  DECISION  OF  THE  DISTRICT  COURT 

As  above  stated,  the  complaint  filed  with  the  Commission 
by  appellant  alleged  substantially  that  the  railroad’s  failure 
to  furnish  the  facilities  (piers)  and  handling  service  incident 
to  shipside  delivery  of  its  export,  etc.,  traffic  at  Army  Base 
piers  1  and  2,  or  in  lieu  thereof,  to  pay  appellant  an  allowance 
for  its  furnishing  of  such  facilities  was  an  unjust -and  unrea¬ 
sonable  practice  violative  of  section  1  (6)  and  resulted  in 
rates  charged  appellant  that  were  unreasonable  in  violation  of 
section  1  (5)  (a),  unjustly  discriminatory  in  violation  of  sec¬ 
tion  2,  not  in  full  compliance  with  section  6  (8:)r  and  excessive 
(because  of  nonpayment  of  such  allowance  to  appellant)  in 
violation  of  section  15  (13).  The  complaint  also  alleged 
(App.  99)  that  the  railroads’  said  failure  to  furnish  such  facil¬ 
ities  and  handling  service  at  Army  Base  piers  1  and  2,  or  to 
compensate  appellant  by  means  of  an  allowance,  was  contrary 
to  their  general  practice  and  custom,  and  in  violation  of  pro¬ 
visions  of  applicable  tariffs. 

We  do  not  agree  with  appellant’s  apparent  view  (Br.  7-9) 
that  the  decision  of  the  District  Court  simply  deals  with  its 
contentions  that  the  railroads’  said  failure  resulted  (1)  in  non- 
observance  of  applicable  tariff  provisions  and  (2)  in  unjust 
discrimination  against  appellant.  While  the  decision  recog¬ 
nizes  that  the  long-standing  practice  of  the  railroads  necessar¬ 
ily  had  a  close  relation  to  the  tariff  question,  it  goes  fully  into 
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that  practice,  showing  just  what  it  in  fact  was  and  particularly 
in  its  bearing  on  any  carrier  obligation  to  furnish  wharfage  or 
handling  under  the  conditions  existing  after  the  Army  took 
over  the  operation  of  its  Base  piers  1  and  2.  The  decision 
also  disposes  of  appellant's  section  6  (8)  contention,  saying 
(App.  89),  “Surely  these  extraordinary  war  conditions  had  to 
be  met  by  the  National  Government,  and  not  by  defendant 
railroads  xx”  and  it  further  devotes  about  a  page  to  appellant's 
contention  that  the  railroads’  alleged  unreasonable  practice 
resulted  in  unreasonable,  or  excessive,  rates  charged  appellant. 
Reference  to  the  Commission’s  three  reports  (App.  9,  25,  41) 
will  show  that  from  the  beginning  the  Commission  has  re¬ 
garded  as  specially  important  appellant’s  contention  that  the 
railroads’  failure  to  furnish  wharfage  and  handling  service,  or 
to  compensate  appellant  by  an  allowance,  constituted  an  un¬ 
just  and  unreasonable  practice.  It  does  not  appear  that  the 
District  Court  was  of  a  different  view.  And,  since  it  is  believed 
that  discussion  of  that  contention  will  be  helpful  to  an  under¬ 
standing  of  the  other  issues,  it  will  be  dealt  with  first  in 
argument.  • 

STATUTES  INVOLVED 

The  pertinent  provisions  of  the  Interstate  Commerce  Act 
are  set  out  in  the  Appendix. 

ARGUMENT 

L  The  railroads’  failure  to  supply  wharves  and  perform  han¬ 
dling  service  at  Army  Base  piers  1  and  2,  or  in  lieu  thereof 
to  pay  appellant  allowances  was  not  an  unreasonable 
practice 

As  shown  in  the  preliminary  statement,  appellant’s  com¬ 
plaint  to  the  Commission  alleged  that  the  railroads’  failure  to 
supply  wharves  and  perform  handling  service  incident  to  de¬ 
livery  of  its  export,  etc.,  traffic  at  Army  Base  piers  1  and  2,  or 
in  lieu  thereof,  to  pay  it  allowances  for  wharfage  and  handling, 
was  an  unreasonable  practice,  resulting  in  rates  that  were  un¬ 
justly  discriminatory,  unreasonable  and  inapplicable. 

At  piers  open  to  shippers  generally  at  Norfolk,  that  is,  at 
piers  operated  by  public  wharfingers,  the  railroads  absorb  (and 
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thus  relieve  shippers  of)  the  charges  of  such  operators  for 
wharfage  and  handling  service,  these  being  1  cent  and  3  cents 
per  100  pounds,  respectively.  But  this  they  do  under  contracts 
employing  the  operators  as  their  agents.  And  the  tariff  of 
the  Belt  Line  named  the  pier  operators  as  agents  acting  on  its 
behalf.  So  that,  in  principle  the  situation  is  the  same  as  if 
the  railroads  themselves  owned  the  piers  and  performed  the 
handling,  making  no  charge  in  addition  to  the  rates  therefor. 
At  private  piers,  that  is,  piers  operated  by  the  owners  of  the 
freight,  the  railroads  do  not  at  Norfolk,  or  elsewhere,  pay  the 
shippers  allowances  (out  of  the  rates)  for  their  piers  and  doing 
their  own  handling. 

Prior  to  June  15,  1942,  Army  Base  piers  1  and  2  were  oper¬ 
ated  by  Transport  Terminal  Corporation  as  a  public  wharfinger 
and  as  agent  under  contracts  with  the  railroads.  After  the 
Army  took  over  operation  of  the  piers  the  situation  as  to 
traffic  moving  over  the  Army  Base  and  piers  underwent  a 
complete  change.  Except  for  the  very  limited  use  permitted 
for  commercial  traffic,  the  traffic  moving  was  military  traffic, 
that  is,  it  was  appellant’s  own  traffic;  and,  as  testified,  it  was 
almost  wholly  for  export.  The  railroads  were  advised  that 
the  terminal  and  piers  were  to  be  operated  and  controlled  by 
the  War  Department  or  its  agency.  And  the  testimony  of  the 
Army’s  own  witness  definitely  showed  that  that  was  the  way 
the  terminal  had  to  be  and  was,  in  fact,  operated  and  all 
service  performed,  that  is,  under  the  close  direction,  manage¬ 
ment  and  control  of  the  Army. 

As  a  result  of  the  Army  taking  ova:  the  terminals  and  piers 
and  their  management  and  control,  the  traffic,  when  delivered 
in  yards,  or  on  tracks,  designated  by  the  Army  passed  from 
the  custody  of  the  railroads  into  the  possession  of  the  Army, 
or  Government,  the  owner  of  the  traffic.  In  such  circum¬ 
stances  the  traffic  was  not  export  in  the  usual  sense,  and, 
except  for  a  special  tariff  provision  would  not  have  been  en¬ 
titled  to  the  export  basis  of  rates.  However,  as  explained 
in  the  preliminary  statement  (p.  2,  supra),  the  railroads,  at 
the  request  of  the  Army  and  Navy,  had  previously  established 
in  their  tariffs  a  provision  which  accorded  the  export  rates 
on  shipments  consigned  to  foreign  countries  and  handled 
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through  Navy  Yards,  Navy  Bases  and  Army  Bases.  But,  as 
in  effect  said  by  the  Commission,  the  granting  of  one  conces¬ 
sion  did  not  necessarily  require  the  granting  of  the  further 
concession  of  paying  to  the  Army  the  allowances  demanded.13 
Differently  stated,  the  according  of  the  low  export  basis  of 
rates  on  the  traffic  did  not  cure  the  basic  infirmity  that,  under 
the  conditions  obtaining  at  the  Army  Base,  the  necessarily 
close  coordination,  management,  and  control  of  all  operations 
and  services  under  one  head — the  Army — neither  the  handling 
service  nor  any  other  was  common  carrier  work  but  was  work 
of  the  shipper.  Nor,  under  the  conditions  obtaining,  could  the 
wharves  or  piers  be  carrier  facilities,  but  facilities  for  the 
Army  or  shippers’  own  uses.  As  stated  by  the  Commission 
(App.  32-33): 

“*  *  *  The  wharfage  and  handling  at  defend¬ 
ants’  public  commercial  piers  are  transportation  pro¬ 
vided  by  them  for  the  shippers.  Providing  a  wharf  and 
handling  the  freight  at  the  complainant’s  piers  are  not 
transportation  but  merely  facilities  provided  and  work 
done  by  a  shipper  for  himself  on  his  own  property  at 
his  own  convenience  and  expense  before  or  after  the 
transportation  is  performed.  The  defendants  may  not 
be  required,  therefore,  to  provide  a  wharf  or  handle  the 
freight  on  the  complainant’s  piers,  and  not  being  re¬ 
quired  to  do  so  they  are  not  compelled  to  pay  an  allow¬ 
ance  in  lieu  thereof.  Propriety  of  Operating  Prac¬ 
tices — Terminal  Services,  209  I.  C.  C.  11.” 

In  support  of  the  above  the  Commission  relies  on  the  so- 
called  Plant  Spotting  cases,  repeatedly  sustained  by  the  Su¬ 
preme  Court.  Propriety  of  Operating  Practices — Terminal 
Services,  209  I.  C.  C.  11;  U.  S.  v.  Am.  Tin  Plate  Co.  et.  al.,  301 
U.  S.  402;  U.  S.  v.  Wabash  R.  Co.,  321  U.  S.  403.  It  also  relies 
on  prior  decisions  distinguishing  between  the  performance  of 
handling  service  on  publicly  operated  piers  and  the  perform¬ 
ing  of  such  service  on  piers  owned  by  the  shipper.  Weyer- 


u  See  footnote  10,  p.  7,  xupra,  showing  that  the  railroads  did  not  grant 
mch  allowances  at  any  Naval  or  Army  Base  piers,  where  operated  and 
controlled  by  the  Government,  etc. 
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hauser  Timber  Co.  v.  Penna.  R.  Co.,  229  U.  S.  463;  McCormick 
Warehouse  Co.  v.  Penna.  R.  Co.,  191 1.  C.  C.  727. 

Broadly  stated,  the  question  involved  in  the  Terminal  Allow¬ 
ance  or  Plant  Spotting  cases  was  whether  the  placement  of 
cars  on  so-called  interchange  tracks  at  or  near  an  industrial 
plant  accomplished  the  delivery  ending  the  transportation 
service  or  whether  the  industry  was  entitled  to  have  the  cars 
carried  beyond  and  spotted  at  desired  unloading  points  within 
the  plant  enclosure.  Similarly  as  to  the  service  here,  while  the 
carriers  are  not  forbidden  to  operate  and  perform  service  on 
industry  property  and  track,  at  least  not  if  they  observe  the 
Act’s  requirements,  they  are  under  no  basic  obligation  to  do  so. 
The  rates  of  the  railroads  are  published  to  cities  and  towns 
without  specifying  the  points  where  the  delivery  will  be  made, 
but  by  custom  the  rate  includes  delivery  on  the  carriers’  team 
tracks  and  on  ordinary  factory  spurs  or  sidings.  On  the  other 
hand,  so  far  as  the  larger  plants  are  concerned  delivery  is  usu¬ 
ally  made  on  interchange  tracks  at  or  near  the  plants.  What 
the  plants  contended  was  that,  since  the  railroads  commonly 
spotted  the  cars  at  warehouses  or  other  convenient  points  on 
factory  spurs  this  entitled  them  to  have  cars  spotted  at  desired 
unloading  points  within  their  plants.  But  generally  within 
the  larger  plants  the  tracks  are  in  constant  use  for  industry 
purposes  and,  moreover,  it  was  shown  that  it  was  seldom  possi¬ 
ble  for  the  carriers  to  spot  the  cars  at  their  own  convenience. 
Generally,  they  had  to  be  first  placed  on  the  interchange  or 
other  tracks  and  thereafter  spotted  at  the  unloading  points 
desired  and  at  the  convenience  and  under  the  directions  and 
control  of  the  industry.  As  stated  by  Justice  Cardozo  in 
N.  Y.  C.  &  H.  R.  R.  Co.  v.  General  Electric  Co.,  114  N.  E.  115, 
117: 

“Transportation  includes  delivery.  Under  the  plain¬ 
tiff’s  published  tariffs  it  does  not  include  the  work  of 
loading  and  unloading.  Official  Classification,  38,  In¬ 
terstate  Commerce  Commission.  But  whatever  is  es¬ 
sential  in  order  to  complete  delivery,  the  carrier  must 
do.  That  is  what  it  is  paid  for  when  it  collects  its  regular 
rates.  If  it  fails  to  make  delivery,  and  the  consignee 
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through  its  own  instrumentalities  completes  the  work, 
an  allowance  is  due.  *  *  *  But  no  allowance  is  due 
for  service  rendered  by  the  consignee  after  delivery  has 
•  been  made  and  transportation  is  at  an  end.  *  * 

And  later  the  Court  said : 

“Industrial  spurs  within  the  switching  limits  desig¬ 
nated  by  the  carrier  are  to  be  regarded,  indeed,  for  many 
purposes,  as  an  extension  of  the  terminal.  *  *  * 
But  reasonable  delivery  does  not  involve  the  carrier’s 
cooperation  in  the  division  of  labor  and  of  functions 
between  the  sections  of  a  gigantic  plant.  This  network 
of  tracks  is  and  must  be  under  unified  control.  Order 
and  method  must  reign.  *  *  *  The  engines  that 
move  within  this  plant  are  not  doing  work  the  plant 
ought  to  do  or  effectively  could  do.  They  are  doing  the 
defendant’s  work.  They  are  plant  facilities.” 

The  above  decision  followed  upon  a  decision  of  the  Commis¬ 
sion  in  General  Electric  Co.  v.  N.  Y.  C.  <Sc  H.  R.  R.  Co.,  14 
I.  C.  C.  237,  in  which  the  Commission  said  at  page  242: 

“The  real  question  before  us  is  whether  complainant, 
under  the  amended  act  to  regulate  commerce,  may  law¬ 
fully  make  any  change  and  demand  any  compensation 
from  the  defendants  upon  the  facts  shown  of  record. 
Is  the  service  performed  by  it  a  carrier’s  service?  Is 
it  a  part  of  the  transportation  undertaken  by  the  car¬ 
rier  ?  Or  is  it  a  shipper’s  service — something  apart  from 
the  transportation,  and  which  is  done  by  the  shipper  for 
its  own  benefit? 

“To  that  question  we  have  given  such  thought  and  re¬ 
flection  as  its  importance  demands,  and  our  conclusion 
is  that  the  handling  of  the  cars  by  complainant  within 
the  enclosure  of  its  plant  has  not  been  shown  to  be  a 
carrier’s  service — something  done  by  the  complainant 
which  the  carrier  ought  to  do  as  a  part  of  its  contract 
of  transportation — but  that  the  storage  tracks  and 
switch  tracks  and  all  the  arrangements  and  facilities  for 


moving  cars  within  its  plant  enclosure  are  for  the  com¬ 
plainant's  own  convenience  and  are  necessary  to  the 
economical  conduct  of  its  business.” 

U.  S.  v.  Wabash  R.  Co.,  supra,  sustained  the  Commission’s 
decision  in  Staley  Mjg.  Co.  Terminal  Allowance,  245  I.  C.  C. 
383,  and  in  that  case,  too,  the  Commission  emphasized  that 
what  the  industry  desired  was  not  common  carrier  work  but 
work  coordinated  to  meet  the  needs  of  the  industry,  that  is,  its 
own  work.  At  p.  405,  the  Commision  said : 

“The  Staley  Company’s  contention  that  the  princi¬ 
ples  prescribed  in  the  original  report,  sensibly  applied, 
entitle  the  industry  to  free  spotting  is  not  supported  by 
the  record.  All  the  services  incident  to  the  placement 
of  in-bound  loaded  cars  and  removal  of  outbound  loads 
are  coordinated  to  meet  the  requirements  of  industrial 
processes.  The  Wabash  crews  assigned  to  the  plant  are 
familiar  with  the  needs  of  the  industry,  and  they  per¬ 
form  the  work  with  a  minimum  of  instructions.  In 
several  respects  the  status  of  these  crews  is  much  the 
same  as  that  of  trustees  employees  of  the  Staley  Com¬ 
pany.  The  degree  of  coordination  involved  is  further 
emphasized  by  the  manner  in  which  the  various  switch¬ 
ing  operations  are  performed.  *  * 

See  also  recent  decision  in  United  States  v.  U.  S.  Smelting  Co., 
339  U.  S.  186. 

In  the  instant  case  the  Commission,  after  describing  the 
manner  in  which  the  operations  and  handling  service  had  to 
be  performed  at  the  Base  piers,  said  “All  activities  on  the  piers 
had  to  be  supervised  and  coordinated  by  a  governing  head.” 
(App.  28.)  And  subsequently,  as  above  shown,  it  found  that 
“Providing  a  wharf  and  handling  the  freight  at  complainant’s 
piers  are  not  transportation  but  merely  facilities  provided  and 
work  done  by  a  shipper  for  himself  on  his  own  property”  etc. 
This  was  a  finding  that  the  providing  a  wharf  and  performing 
the  handling  were  not  common  carrier  but  shipper  facilities 
and  work. 
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In  U:  S.  v.  Wabash  R.  Co.,  supra  (opinion  by  Chief  Justice 
Stone),  the  Court,  speaking  of  the  situation  at  the  Staley  plant 
said  (p.  409) : 

“*  *  *  the  controlling  question  is  whether  the 

movement  from  the  interchange  tracks  to  points  of  load¬ 
ing  and  unloading  is  a  plant  service  for  the  convenience 
of  the  industry,  or  a  part  of  the  carrier  service  comparable 
to  the  usual  car  delivery  at  a  team  track  or  siding. 
The  Commission’s  finding  that  it  is  a  plant  service  is 
supported  by  evidence  and  must  be  accepted  as  con¬ 
clusive  here.” 

In  the  Terminal  Allowance  or  Plant  Spotting  cases,  it  was, 
as  above  stated,  seldom  possible  for  the  railroads  to  perform 
the  spotting  at  their  convenience.  The  plants,  including  all 
facilities,  had  to  be  economically  operated,  and  the  saving  ef¬ 
fected  through  having  the  railroads  do  the  work  would  have 
been  insignificant  compared  with  the  disruption  in  economical 
operation  if  they  were  allowed  to  do  it  at  their  common  carrier 
operating  convenience.  Consequently  the  railroads  were 
usually  paying  allowances,  or,  if  performing  the  spotting,  were 
doing  the  work  to  fit  the  needs  of  the  plan  and  under  its  di¬ 
rection  and  control.  Speaking  of  this  and  its  pronouncement 
in  those  cases,  the  Commission  said  in  its  final  report  (App. 
45): 

“We  believe  that  our  pronouncement  may  well  be 
applied  here.  Although  after  June  15, 1942,  the  Trans¬ 
port  Trading  and  Terminal  Corporation  had  no  facilities 
or  terminals  at  the  Army  Base,  it  was  the  defendants' 
/  duty,  under  their  line-haul  rates,  to  place  properly  the 
complainant’s  cars  for  loading  and  unloading,  and  in  the 
circumstances  they  discharged  that  obligation  when  they 
placed  the  cars  in  the  complainant’s  storage  yard  ad¬ 
jacent  to  the  piers.” 

Another  thing  that  should  not  be  overlooked  is  that,  while 
shortly  after  taking  over  the  operation  of  the  Base  piers,  the 
Army  asked  the  railroads  to  amend  their  tariffs  so  as  to  provide 
for  allowances,  it  was  not  until  many  months  later  that  it 
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asked  the  railroads  to  perforin  the  service;  and  even  then  the 
letter  showed  that  the  request  for  performance  of  the  service 
was  made  because  it  was  understood  to  be  a  prerequisite  to  an 
action  before  the  Commission.  In  a  situation  where  a  shipper 
is  performing  work  which  he  claims  is  carrier  work,  he  can’t 
ask  to  be  paid,  but  must  ask  the  carriers  to  perform  the  work. 
As  frequently  stated  “a  volunteer  is  entitled  to  no  pay” ;  and, 
as  expressed  by  the  Commission,  the  Army  could  not  require 
the  railroads  to  hire  it  as  their  agent.  While  later  the  Army 
was  doubtless  willing  to  have  the  railroads  undertake  the  work, 
the  fact  that  the  supply  of  civilian  labor  was  inadequate  and 
troops  would  have  had  to  be  used  plainly  created  a  situation 
where  “anything  but  operation  by  the  complainant  was  im¬ 
practical”  (App.  29).  The  Commission’s  findings  that  any¬ 
thing  but  operation  by  the  Army  was  impractical  seems  con¬ 
firmed  by  the  fact  that,  in  its  complaint  to  the  Commission, 
the  appellant’s  prayer  for  future  relief  (App.  100)  does  not  ask 
the  Commission  to  require  the  railroads  to  perform  the  han¬ 
dling  or  to  supply  wharves  at  the  Army  Base  piers  but,  instead, 
to  require  them  “to  establish  and  pay  in  the  future  to  com¬ 
plainant  an  allowance  for  wharfage  and  handling  *  * 

“Whatever  transportation  services  or  facility  the  law  re¬ 
quires  the  carriers  to  furnish  they  have  the  right  to  furnish.” 
Atchison,  T.  <&  S.  F.  Ry.  v.  United  States,  232  U.  S.  199,  214. 
(App.  32.) 

II.  The  allegation  of  unjust  discrimination 

Because  of  the  railroads’  failure  to  furnish  wharves  at  Base 
piers  1  and  2  and  to  perform  handling  or  in  lieu  thereof  to 
pay  allowances  for  wharfage  and  handling,  the  appellant  al¬ 
leges  that  the  rates  it  paid  were  unjustly  discriminatory. 

Answering  this  the  Commission  said  (App.  31) : 

“The  complainant  asks  that  it.  be  treated  ‘exactly 
as  commercial  interests’,  and  that  it  should  ‘have  the 
same  rights  and  privileges  that  a  private  interest  has.’ 
Section  2  of  the  act  is  to  the  effect  that  a  carrier  shall 
be  deemed  guilty  of  unjust  discrimination  if  it  receives 
from  any  person  a  greater  or  less  compensation  for  any 
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service  rendered  than  it  receives  from  any  other  person 
for  doing  him  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under  substan¬ 
tially  similar  circumstances  and  conditions.  The  de¬ 
fendants  do  not  pay  allowances  to  private  shippers  for 
wharfage  or  for  handling  export  freight  and  do  not 
perform  the  services  on  private  piers.  The  freight  of 
other  shippers  which  receives  the  unloading  service  is 
not  ‘like  traffic/  and  if  handled  in  the  same  manner  as 
the  complainant’s  freight  the  export  rates  would  not  be 
accorded  it,  much  less  the  accessorial  services.  If  any¬ 
thing,  the  complainant  is  being  favored,  but,  of  course, 
this  is  not  unlawful  under  the  circumstances.  *  * 

That  the  railroads  do  not,  in  connection  with  private  piers, 
pay  allowances  for  use  of  such  piers  or  for  unloading  service 
and  do  not  themselves  perform  unloading  on  such  piers  is  well 
established  by  the  testimony  and  the  Commission’s  findings. 
As  for  “the  freight  of  other  shippers  (i.  e.,  at  the  public  com¬ 
mercial  piers)  which  receives  the  unloading  service,”  the  Com¬ 
mission  finds  that  it  “is  not  like  traffic’  and  if  handled  in  the 
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same  manner  as  the  complainants’  freight  the  export  rates 
would  not  be  accorded  it,  much  less  the  accessorial  service.  If 
anything,  the  complainant  is  being  favored,  but,  of  course,  this 
is  not  unlawful  under  the  circumstances.” 

In  the  preceding  chapter,  it  was  pointed  out  that,  as  a  result 
of  the  Army  taking  over  the  Army  Base  terminals  and  piers, 
the  traffic,  when  delivered  at  tracks  or  yards  designated  by  the 
Army,  passed  from  the  custody  of  the  railroads  into  the  posses¬ 
sion  of  its  owner,  the  Army,  or  Government.  In  such  circum¬ 
stances  the  traffic  was  not  export  in  the  usual  sense  and,  except 
for  the  special  tariff  provision  providing  for  such  basis  of  rates 
at  Army  and  Navy  bases,  would  not  have  been  entitled  to  the 
export  rates.  While  in  according  the  special  rates  to  the  Gov¬ 
ernment  the  railroads  were  doing  nothing  unlawful,  neverthe¬ 
less  the  freight  of  private  shippers  receiving  the  accessorial 
services,  if  handled  in  the  same  manner,  would  not  have  been 
accorded  the  export  basis  of  rates,  “much  less  the  accessorial 
services.”  Stated  in  a  different  way,  if  the  freight  of  private 
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shippers  receiving  the  accessorial  services  were  handled  in  the 
same  manner  as  was  appellant’s  traffic,  such  shippers  would 
not  only  have  had  to  pay  for  the  accessorial  services,  but  would 
also  have  had  to  pay  higher  rates  than  accorded  appellant. 

In  the  circumstances,  it  is  difficult  to  see  how  the  treatment 
accorded  appellant  could  have  been  found  unjustly  discrimina¬ 
tory.  It  was  already  receiving  a  concession  by  being  accorded, 
in  compliance  with  request  of  the  Army,  the  low  export  basis 
of  rates.  As  stated  by  the  Commission  (App.  44),  “the  grant¬ 
ing  of  one  concession  does  not  necessarily  require  another  to 
the  same  party.”  And  there  was  ample  to  support  the  Com¬ 
mission’s  finding  that  the  traffic  was  not  of  like  kind.  As 
shown  in  the  preceding  chapter,  the  Commission  had  found  as 
follows: 

“The  wharfage  and  handling  at  the  defendants’  public 
commercial  piers  are  transportation  provided  by  them 
for  the  shippers.  Providing  a  wharf  and  handling  of 
freight  at  the  complainants’  piers  are  not  transportation 
but  merely  facilities  provided  and  work  done  by  a  ship¬ 
per  for  himself  on  his  own  property  at  his  own  conveni¬ 
ence  and  expense  before  or  after  the  transportation  is 
performed.” 

The  Commission  also  found  that  the  railroads’  obligation  to 
properly  place  appellant’s  cars  for  loading  and  unloading  was 
discharged  “when  they  placed  the  cars  in  complainants’  storage 
yards  adjacent  to  the  piers”  (App.  45).  In  addition  to  the 
fact  that  at  those  points  the  freight  passed  from  the  custody 
of  the  railroads  into  the  possession  of  its  owner,  there  was  the 
consideration  that  beyond  those  tracks  and  yards  the  operating 
circumstances  and  conditions  were  such  that  any  service 
whether  of  carriage,  handling  or  any  kind,  could  not  be  re¬ 
garded  as  common  carrier  transportation.  Of  necessity,  all 
operation  work  and  service  were  under  the  strict  and  close  man¬ 
agement,  direction  and  control  of  the  Army.  Therefore,  if  the 
railroads  were  to  undertake  operation  or  the  rendering  of  serv¬ 
ice  under  these  conditions,  their  common  carrier  status  would 
have  been  subordinated  to  the  convenience  and  needs  of  the 
shipper.  The  work  would  not  have  been  common  carrier 
transportation  but  the  shippers’  own  work. 
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Supporting  the  Commission’s  conclusions  as  to  this  the 
Commission’s  findings  show,  among  other  things,  that  the  Belt 
Line  (performing  the  terminal  switching  for  the  owning  rail¬ 
roads)  delivered  the  cars  at  the  “storage  yard”  and  to  some 
extent  at  the  “north  gate” ;  that  it  did  this  pursuant  to  prior 
instructions  from  the  Army  and  on  tracks  designated  by  the 
Army;  that,  thereupon,  the  Army  took  possession  of  the  ship¬ 
ments  and  controlled  the  movement  beyond  to  the  pier  con¬ 
nections,  operating  several  locomotives  (with  crews)  of  its  own 
and  one  locomotive  (with  two  crews)  contributed  by  the  Belt, 
but  all  at  the  direction  of  the  Army’s  yardmasters ;  that  the 
freight  had  to  be  handled  according  to  priorities  and  various 
changing  conditions  confronting  the  Army,  some  cars  having 
to  be  unloaded  immediately  whereas  others  were  held  a  short 
time  or  the  freight  unloaded  and  stored  on  the  piers  or  in  ware¬ 
houses;  that  frequently  the  Army  had  to  load  vessels  day  and 
night  to  meet  a  convoy  deadline  hour  based  on  oversea  calls; 
that  all  activities  on  the  piers  had  to  be  supervised  and  co¬ 
ordinated  by  a  governing  head;  that,  as  labor  shortages  de¬ 
veloped,  the  Army  assigned  Italian  service  units  to  this  work, 
and  sometimes  stevedores  to  supplement  civilian  labor;  and 
that,  at  the  time  of  the  hearing,  the  civilian  personnel  was 
only  about  one-half  of  the  total  number  employed. 

While  appellant  attacks  in  various  ways  the  Commission’s 
conclusion  that  the  railroads’  failure  under  these  conditions 
to  supply  wharfage  or  perform  handling  at  the  Army  Base  piers 
was  not  unjustly  discriminatory,  their  assertions,  it  is  believed, 
are  not  in  point. 

In  TJ.  S.  v.  Wabash  R.  Co.,  supra,  the  question  of  unjust 
discrimination  was  raised  by  the  Staley  Company.  In  answer, 
the  Court  said  (p.  441),  “In  determining  whether  there  is  a 
prohibited  unjust  discrimination  or  undue  preference,  it  is 
for  the  Commission  to  say  whether  such  differences  in  con¬ 
ditions  exist  and  whether,  in  view  of  them,  the  discriminations 
or  preference  is  unlawful.  See  Barringer  &  Co.  v.  United 
States,  319  U.  S.  1, 7-8,  and  cases  cited.” 

In  support  of  its  contention  that  the  railroads’  failure  to 
pay  it  allowances  was  unjustly  discriminatory  appellant  cites 
(Br.  18)  U.  P.  R.  R.  Co.  v.  Updike  Grain  Co.,  222  U.  S.  215, 
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and  I.  C.  C.  v.  Difienbaugh,  222  U.  S.  42 14  which  decisions  in¬ 
volved  allowances  to  an  elevator  pperator  for  elevation  of  his 
own  grain.  But,  although  in  those  cases  the  Commission  con¬ 
sidered  that  the  operator,  in  handling  its  own  grain,  obtained 
certain  incidental  advantages  constituting  undue  preferences, 
it  did  not  question  but  that  the  elevation  service  was  railroad 
work.  Here,  as  previously  emphasized,  the  Commission  found 
that  the  work  was  not  that  of  the  railroads’  but  the  Army’s, 
even  done  in  large  part  by  troops  and  prisoners  of  war  (App. 
111-114).  The  Army  Base  and  its  piers  were  not  transporta¬ 
tion  facilities  open  to  the  public.  Special  consent  for  com¬ 
mercial  shipments  had  to  be  obtained  (App.  121-123)  and 
even  then  could  be  vetoed  by  General  Kilpatrick,  whose  ex¬ 
perience  with  such  shipments  had  not  been  “happy”  (App. 
123,  125). 15  What  appellant  asked  was  that  it  be  treated 
as  having  “the  same  rights  and  privileges  that  a  private  in¬ 
terest  has.”  As  repeatedly  found  by  the  Commission  the  rail¬ 
roads  did  not  either  perform  unloading  or  pay  allowances  to 
private  shippers  in  like  circumstances,  that  is,  with  respect  to 
shipper  traffic  on  his  own  piers.  And,  with  respect  to 
wharfage  and  unloading  on  piers,  they  did  not  pay  section 
15  (13)  allowances  to  any  shipper  whatever. 

IIL  The  allegation  that  the  railroads’  failure  resulted  in 
inapplicable  rates  or  tariff  departures 

In  its  report  on  reargument  (App.  43)  the  Commission 
said: 

“One  of  the  questions  here  presented  is  whether  the 
defendants,  when  they  refused,  subsequent  to  June  15, 
1942,  to  pay  the  complainant  an  allowance  for  wharf- 


14  See  reference  to  Updike  Case,  supra,  in  Leliigh  Valley  R.  Co.  v.  U.  8., 
243  U.  S-  444,  in  which  the  Court  said  (p.  446)  “But  that  case  goes  to  the 
verge  of  what  is  permitted  by  the  Act.” 

“The  railroads  were  advised  to  begin  with  that  it  was  the  intention  to 
use  Army  Base  piers  1  and  2  “for  Government  traffic  only,”  although  cir¬ 
cumstances  might  “require  the  handling  of  commercial  freight”  (App.  336, 
Ex.  1,  p.  5).  Obviously  the  qualification  did  not  mean  that  the  piers 
would  be  open  to  the  public.  Nor  were  they  ever  so  treated. 
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age  and  handling  at  Army  Base  Piers  1  and  2,  or,  in 
the  alternative,  to  perform  the  handling  service  them¬ 
selves,  violated  section  6  of  the  act,  which  provides  in 
effect  that  the  carriers  shall  not  depart  from  the  re¬ 
quirements  of  their  published  tariffs.  The  name  of  the 
Transport  Trading  and  Terminal  Corporation,  as  a 
terminal  operator  at  Norfolk  as  to  wharfage  handling, 
and  terminal  services  being  included  in  the  line-haul 
rates  and  allowances  therefor,  was  not  immediately 
canceled  from  the  tariffs  when  the  complainant  assumed 
the  operation  of  these  two  piers  on  June  15, 1942.  The 
reference  in  the  tariffs  in  some  instances  was  to  the 
‘terminals’  and  in  other  instances  to  the  ‘facilities’  of 
the  Transport  Trading  and  Terminal  Corporation,  but 
no  mention  was  made  in  those  tariffs  to  Army  Base 
Piers  1  and  2  by  that  name.  In  order  to  sustain  the 
complainant’s  contention,  therefore,  it  would  be  neces¬ 
sary  to  read  into  the  tariffs  words  which  were  not  there.” 

It  would  seem  that  the  Commission’s  construction  was  the 
only  one  that  could  be  given  the  tariffs.  Appellant  suggests 
that  the  Commission  should  have  applied  the  equitable  prin¬ 
ciple  of  construing  the  tariffs  in  favor  of  the  shipper.  But  it 
would  seem  that  by  such  a  request  in  the  circumstances  here, 
appellant  asks  a  good  deal.  No  one  knew  better  than  did 
appellant,  who  had  taken  over  Army  Base  Piers  1  and  2,  that 
Transport  Terminal  Corporation  no  longer  had  any  pier  fa¬ 
cilities  or  terminals.  And,  in  this  connection,  it  will  be  recalled 
that,  when  the  piers  were  taken  over,  what  the  Army  asked 
of  the  railroads  was  that  they  amend  their  tariffs  so  as  to  pro¬ 
vide  for  payment  to  appellant  of  allowances,  1  cent  per  100 
pounds  for  wharfage  and  3  cents  for  handling.  Also  it  should 
be  noted  that  the  thing  the  Army  found  lacking  was  the  failure 
of  the  tariffs  to  authorize  allowances  to  the  Government  on 
freight  handled  over  Army  Base  Piers  1  and  2.  It  will  also 
be  recalled  that  appellant,  in  praying  the  Commission  for 
future  relief,  asked  it  to  require  the  railroads  to  establish  in 
their  tariffs  and  pay  to  it  allowances  for  wharfage  and  handling, 
all  confirming  the  Commission’s  construction.  Appellant  em¬ 
phasizes  that  in  all  but  two  instances  the  railroads  made  no 
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change  in  their  tariffs  until  the  complaint  was  filed.  But 
plainly  that  fact  can’t  be  taken  to  mean  that  the  railroads  in¬ 
terpreted  the  tariffs  the  way  appellant  now  does.  For  about 
a  year  after  taking  over  the  piers,  appellant’s  efforts  were  di¬ 
rected  toward  obtaining  an  amendment  to  the  tariffs  and, 
during  that  period  at  least,  it  would  appear  to  have  been  of 
one  mind  with  the  railroads,  that  is,  that  the  tariffs  did  not 
obligate  the  railroads  to  hire  appellant  as  their  agent  to  unload 
appellant’s  own  traffic  on  its  own  piers. 

Appellant’s  brief  (p.  13)  says: 

“The  district  judge  did  not  accept  the  Commission’s 
view  that  designation  of  the  terminal  by  means  of  the 
words  Transport  Trading  and  Terminal  Corporation’, 
rather  than  by  substituting  the  words  ‘Army  Base  piers 
1  and  2’,  was  dispositive  of  the  case.  His  decision  rests 
on  an  entirely  different  ground.  He  found  that  it  was 
the  railroads’  general  practice  to  limit  the  grant  of  ex¬ 
port  rates  ‘to  that  situation  where  the  railroad  carrier 
itself  or  through  its  agent  has  had  the  custody  of  the 
freight  passing  from  the  line-haul  carrier  to  the  ship,  or 
vice  versa’  (App.  88).  Recognizing  that  the  railroads 
by  specific  provision  ‘did  allow  the  export  rate’  on  ship¬ 
ments  to  Army  Bases  (App.  85),  he  nonetheless  relied 
on  the  foregoing  practice  as  a  basis  for  denying  that 
terminal  services  were  part  of  the  package  which  the 
railroads  offered. 

“To  begin  with,  we  believe  that  the  district  court 
exceeded  its  powers.  It  could  only  sustain  the  Com¬ 
mission’s  holding  on  the  grounds  on  which  the  Commis¬ 
sion  relied.  Securities  and  Exchange  Commission  v. 
Chenery  Corp.,  318  U.  S.  80, 87.  *  * 

While  the  District  Judge  did  not  rest  his  decision  simply  on 
the  Commission’s  holding,  it  is  new  law  to  say  that,  because  of 
that,  he  exceeded  his  powers.  'Hie  Chenery  Case,  supra,  is  not 
authority  for  appellant’s  statement  that  the  District  Court 
“could  only  sustain  the  Commission’s  holding  on  the  grounds 
on  which  the  Commission  relied.”  The  Public  Utility  Holding 
Act  committed  to  the  Securities  and  Exchange  Commission  the 
determination  of  whether  a  proposed  reorganization  or  merger 
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would  be  fair  and  equitable  or  whether  it  would  be  detrimental 
to  the  public  interest  or  the  interest  of  investors  or  consumers. 
In  ascertaining  whether  the  terms  of  issuance  of  new  common 
stock  of  the  Chenery  Company  were  fair  and  equitable,  the 
Securities  Exchange  Commission  apparently  proceeded  in  the 
view  that  it  was  expected  to  apply  the  common  law  rule  as  to 
what  was  fair  and  equitable.  The  Supreme  Court  held  that 
that  Commission  had  not  correctly  applied  the  common  law 
rule  and  that,  although  it  had  ample  authority  to  approve  the 
plan  of  reorganization,  as  amended  according  to  its  require¬ 
ments,  if  it  had  proceeded  in  accordance  with  the  administra¬ 
tive  judgment  and  discretion  placed  with  it,  nevertheless  its 
action  could  not  be  sustained  where  it  had  not  exercised  that 
authority  and  made  the  necessary  findings. 

In  support  of  its  contention  that  the  District  Judge  exceeded 
his  authority  appellant  apparently  relies  upon  the  following 
statement  in  the  Supreme  Court’s  opinion  (p.  88) : 

“In  confining  our  review  to  a  judgment  upon  the 
validity  of  the  grounds  upon  which  the  Commission  it¬ 
self  based  its  action,  we  do  not  disturb  the  settled  rule 
that,  in  reviewing  the  decision  of  a  lower  court,  it  must 
be  affirmed  if  the  result  is  correct  ‘although  the  lower 
court  relied  upon  a  wrong  ground  or  gave  a  wrong 
reason.’  Helvering  v.  Govrran,  302  U.  S.  238, 245.  The 
reason  for  this  rule  is  obvious.  It  would  be  wasteful 
to  send  a  case  back  to  a  lower  court  to  reinstate  a  de¬ 
cision  which  it  had  already  made  but  which  the  appellate 
court  concluded  should  properly  be  based  on  another 
ground  within  the  power  of  the  appellate  court  to  for¬ 
mulate.  But  it  is  also  familiar  appellate  procedure  that 
where  the  correctness  of  the  lower  court’s  decision  de¬ 
pends  upon  a  determination  of  fact  which  only  a  jury 
could  make  but  which  has  not  been  made,  the  appellate 
court  cannot  take  the  place  of  the  jury.  Like  considera¬ 
tions  govern  review  of  administrative  orders.  If  an 
order  is  valid  only  as  a  determination  of  policy,  or  judg¬ 
ment  which  the  agency  alone  is  authorized  to  make  and 
which  it  has  not  made,  a  judicial  judgment  cannot 
be  made  to  do  service  for  an  administrative  judg¬ 
ment.  *  *  *” 
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In  short,  the  decision  simply  holds  that  the  Securities  and 
Exchange  Commission,  having  imposed  requirements  or 
changes  in  a  plan  of  reorganization  based  solely  on  judicial 
principles  of  equity  which  it  had  incorrectly  applied,  its  action 
could  not  be  sustained  on  the  ground  that  it  might,  in  exercise 
of  the  administrative  judgment  and  authority  placed  with  it, 
have  accomplished  the  same  result  when  it  did  not  in  fact 
proceed  in  that  way.  Cf .  Securities  Exchange  v.  C henery  C orp., 
332  U.S.  194. 

The  Chenery  case  is  not  in  point  here.  Although  the  Dis¬ 
trict  Court  relied  in  considerable  degree  on  the  long-standing 
practice  of  the  railroads  and  the  agency  relation  of  the  public 
pier  operators  in  deciding  the  question  of  tariff  interpretation 
against  appellant,  it  did  not  treat  that  question  as  one  resting 
on  administrative  judgment.  Nor,  it  is  evident,  did  the  Com¬ 
mission  so  treat  the  question,  but  instead  squarely  as  one  of 
tariff  interpretation  and  legal.  As  made  plain  by  the  reports 
and  tariffs,  the  Belt  Line  performed  terminal  services  for  the 
holding  carriers,  i.  e.,  as  their  agent,  and  the  Belt  Line  in  turn 
hired  Transport  Terminal  Corporation  as  its  agent  (Cf.  Tariff 
App.  449)  in  the  matter  of  furnishing  wharfage  and  handling 
and  other  services,  agreeing  to  pay  its  said  agent  one  (1)  cent 
per  100  pounds  for  wharfage  and  three  (3)  cents  for  handling 
service.  Thus,  when  the  owning  lines  by  reference  in  their 
tariffs  agreed  to  absorb  the  charges  named  in  the  Belt  Line’s 
tariff  the  tariff  showing  was  that  Transport  Terminal  Corpora¬ 
tion  was  hired  as  the  railroads’  agent.  Army  Base  piers  1  and 
2  having  been  taken  from  it,  Transport  Terminal  Corporation 
was  left  without  any  pier  facilities  whatever,  and  without 
reference  in  the  tariffs  either  to  those  piers  or  to  appellant,  it 
is  not  clear  just  how  the  tariffs  could  be  interpreted  as  meaning 
that  the  payments  should  be  made  to  appellant. 

Appellant’s  brief  (p.  16)  says  “The  Army  having  performed 
the  service  itself,  the  Government  was  then  entitled  under  the 
plain  terms  of  Section  15  (13)  to  be  paid  by  the  carrier  a 
just  and  reasonable  allowance.”  General  American  Tank  Car 
Corp.  v.  El  Dorado  Terminal  Co.,  308  U.  S.  422,  431.  The 
El  Dorado  case,  although  one  in  assumpsit,  was  essentially  an 
Elkins  Act  case.  The  El  Dorado  leased  tank  cars  from  the  Car 
Company  and  furnished  them  to  the  railroads  for  transporta- 
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tion  of  its  products.  Under  a  contract  with  the  Car  Company, 
the  latter  collected  from  the  railroads  the  amounts  named  in 
the  tariffs  as  payable  for  the  cars  and,  after  deducting  the 
rental  which  El  Dorado  paid  for  the  cars,  the  Car  Company 
turned  over  to  El  Dorado  the  balance.  The  profit  which  the 
shipper,  El  Dorado,  made  by  this  transaction  was  very  large. 
Other  statements  in  the  Court’s  decision  show  clearly  that  it 
recognized  this  and  that  the  question  was  one  for  the  Commis¬ 
sion’s  determination  under  section  15  (13),  which  provides  that 
the  amount  paid  by  the  railroads  to  a  shipper  for  facilities  of 
transportation  shall  be  no  more  than  reasonable  and  that  the 
Commission  may,  after  hearing,  determine  the  maximum  to  be 
paid.  Cf.  El  Dorado  Oil  Works  v.  U.  S.,  328  U.  S.  12. 

IV.  The  allegation  that  the  rates  were  unreasonably  high 

At  the  oral  argument  the  following  colloquy  between  Com¬ 
missioner  Barnard  and  appellant’s  counsel  occurred  ( App.  665) : 

“Commr.  Barnard.  But  Mr.  MacGuineas,  I  repeat 
that  I  think  that  you  have  the  burden  of  showing  that 
the  maximum  remaining  would  be  a  fair  rate  for  the 
carriers,  to  the  carrier,  after  you  had  exacted  the  4  cents. 
You  didn’t  do  that  as  I  understand  the  record? 

“Mr.  MacGuineas.  Well,  as  I  understand  the  car¬ 
rier’s  contention,  they  make  the  position  that  we  have 
not  proven  that  to  receive  the  line-haul  rate  without 
rendering  this  terminal  service,  would  be  above  the  rea¬ 
sonable  maximum.  That  is  their  position.  Well,  we 
say  that  is  immaterial.  The  rate  is  somewhere  within 
the  limits  of  reasonableness,  and  the  carriers,  as  I  say, 
for  25  years,  have  assumed  that  obligation,  they  are  fail¬ 
ing  to  discharge  it  with  respect  to  the  Army,  and  with 
respect  to  the  Army  alone,  and  thereby  are  keeping  for 
themselves  4  cents  a  hundred  pounds.” 

In  its  first  report  on  reconsideration  the  Commission  said 
(Pet.,  Apdx.,  Ill,  pp.  38-39) : 

“The  line-haul  rates  in  question  are  less  than  rear- 
sonable  maxima  and  nothing  has  been  added  to  them 
to  cover  the  cost  of  wharfage  and  handling.  *  *  * 
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None  of  the  Norfolk  rates  exceed  the  domestic  rates; 
practically  all  of  them  are  lower.  They  are  generally 
the  same  as  the  rates  to  and  from  Baltimore,  although 
movement  to  and  from  Norfolk  generally  entails  longer 
hauls.  For  example,  from  106  important  points  in  cen¬ 
tral  territory  the  average  distances  are  838  miles  to 
Norfolk  and  690  miles  to  Baltimore.  On  class-rate 
traffic  the  export  and  import  rates  from  and  to  Norfolk 
are  more  than  9  percent  less  than  the  corresponding  pre¬ 
scribed  domestic  rates.” 

In  its  report  on  reargument,  the  Commission,  after  full  dis¬ 
cussion  of  the  matter  said  (Pet.,  Apdx.  IV,  pp.  60-61) : 

“*  *  *  No  evidence  was  adduced  by  the  com¬ 
plainant  to  show  that  the  export  rates  to  Norfolk,  in 
and  of  themselves,  were  and  are  unreasonably  high.  The 
complainant's  contention  is  that  these  rates  are  shipside 
rates  and  they  are  unreasonable  because  no  allowance 
has  been  made  to  it  for  the  wharfage  and  handling.  It 
is  well  settled  that  there  is  nothing  inherent  in  export 
traffic  which  entitles  it  to  rates  lower  than  those  applied 
to  domestic  traffic,  and  as  nothing  has  been  added  to 
the  export  rates  here  in  issue  to  cover  the  wharfage  and 
handling  they  are  not  above  a  reasonable  maximum 
level  when  a  reasonable  charge  for  wharfage  and  han¬ 
dling  is  added.  This  being  true,  an  order  directing  the 
defendants  to  pay  the  complainant  reparation  in  the 
amount  of  the  aforementioned  wharfage  and  handling 
charge  would  make  the  export  rates  just  that  much 
below  the  upper  limit  of  reasonableness.  *  * 

It  will  be  realized  that  the  Commission,  acting  on  the  ground 
of  unreasonableness,  is  without  authority  to  order  action  hav¬ 
ing  the  effect  of  reducing  rates  already  well  below  the  level  of 
reasonable  maxima. 

For  the  foregoing  reasons  the  Commission  respectfully  asks 
that  the  decree  of  the  District  Court  be  affirmed. 

Daniel  W.  Knowlton, 

Chief  Counsel, 

Interstate  Commerce  Commission. 


Jttne  1951. 


APPENDIX 


Interstate  Commerce  Act,  Part  I,  24  Stat.  379,  as  amended, 
49  U.  S.  C.  §  1  et  seq. 

Sec.  1  (5).  All  charges  made  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  passengers  or 
property  as  aforesaid,  or  in  connection  therewith,  shall 
be  just  and  reasonable,  and  every  unjust  and  unreason¬ 
able  charge  for  such  service  or  any  part  thereof  is  pro¬ 
hibited  and  declared  to  be  unlawful. 

Sec.  1  (6).  It  is  made  the  duty  of  all  common  carriers 
subject  to  the  provisions  of  this  chapter  to  establish, 
observe,  and  enforce  just  and  reasonable  classifications 
of  property  for  transportation,  with  reference  to  which 
rates,  tariffs,  regulations,  or  practices  are  or  may  be 
made  or  prescribed,  and  just  and  reasonable  regulations 
and  practices  affecting  classifications,  rates,  or  tariffs,  the 
issuance,  form,  and  substance  of  tickets,  receipts,  and 
bills  of  lading,  the  manner  and  method  of  presenting, 
marking,  packing,  and  delivering  property  for  transpor¬ 
tation,  the  facilities  for  transportation,  the  carrying  of 
personal,  sample,  and  excess  baggage,  and  all  other  mat¬ 
ters  relating  to  or  connected  with  the  receiving,  han¬ 
dling,  transporting,  storing,  and  delivery  of  property 
subject  to  the  provisions  of  this  chapter  which  may  be 
necessary  or  proper  to  secure  the  safe  and  prompt  re¬ 
ceipt,  handling,  transportation,  and  delivery  of  property 
subject  to  the  provisions  of  this  chapter  upon  just  and 
reasonable  terms,  and  every  unjust  and  unreasonable 
classification,  regulation,  and  practice  is  prohibited  and 
declared  to  be  unlawful. 

Sec.  2.  If  any  common  carrier  subject  to  the  provi¬ 
sions  of  this  chapter  shall,  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any  service  rendered, 
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or  to  be  rendered,  in  the  transportation  of  passengers  or 
property  of  the  transmission  of  intelligence,  subject  to 
the  provisions  of  this  chapter,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemporaneous  serv¬ 
ice  in  the  transportation  or  transmission  of  a  like  kind  of 
traffic  or  message  under  substantially  similar  circum¬ 
stances  and  conditions,  such  common  carrier  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  pro¬ 
hibited  and  declared  to  be  unlawful. 

Sec.  6  (8).  In  time  of  war  or  threatened  war  prefer¬ 
ence  and  precedence  shall,  upon  demand  of  the  Presi¬ 
dent  of  the  United  States,  be  given,  over  all  other  traffic, 
for  the  transportation  of  troops  and  material  of  war, 
and  carriers  shall  adopt  every  means  within  their  con¬ 
trol  to  facilitate  and  expedite  the  military  traffic.  And 
in  time  of  peace  shipments  consigned  to  agents  of  the 
United  States  for  its  use  shall  be  delivered  by  the  car¬ 
riers  as  promptly  as  possible  and  without  regard  to  any 
embargo  that  may  have  been  declared,  and  no  such 
embargo  shall  apply  to  shipments  so  consigned. 

Sec.  8.  In  case  any  common  carrier  subject  to  the 
provisions  of  this  chapter  shall  do,  cause  to  be  done,  or 
permit  to  be  done,  any  act,  matter,  or  thing  in  this  chap¬ 
ter  prohibited  or  declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter,  or  thing  in  this  chapter  required 
to  be  done,  such  common  carrier  shall  be  liable  to  the 
person  or  persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any  such  viola¬ 
tion  of*  the  provisions  of  this  chapter,  together  with  a 
reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the 
court  in  every  case  of  recovery,  which  attorney’s  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the 
case. 

Sec.  15  (13).  If  the  owner  of  property  transported 
under  this  chapter  directly  or  indirectly  renders  any 
service  connected  with  such  transportation,  or  fur¬ 
nishes  any  instrumentality  used  therein,  the  charge  and 
allowance  therefor  shall  be  no  more  than  is  just  and 
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reasonable,  and  the  commission  may,  after  hearing  on  a 
complaint  or  on  its  own  initiative,  determine  what  is  a 
reasonable  charge  as  the  maximum  to  be  paid  by  the 
carrier  or  carriers  for  the  services  so  rendered  or  for 
the  use  of  the  instrumentality  so  furnished,  and  fix  the 
same  by  appropriate  order,  which  order  shall  have  the 
same  force  and  effect  and  be  enforced  in  like  manner  as 
the  orders  above  provided  for  under  this  section.  [Ital¬ 
ics  supplied.] 
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REPLY  BRIEF  FOR  APPELLANT 


1.  The  central  facts  and  the  contentions  of  the  parties 

Appellant  believes  that  the  ultimate  question  in  this  case 
is  whether  the  Commission’s  decision  permits  the  railroads 
to  retain  compensation  collected  for  services  which  they 
undertook  to  perform  but  did  not  make  available.  Five  of 
the  Commission’s  eleven  members  concluded  that  this  was 
the  result  of  the  denial  of  appellant’s  claim.  If  they  were 
right,  the  decision  of  the  majority  is  opposed  to  funda- 
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mental  considerations  of  equity  and  fonts  the  requirements 
explicitly  imposed  upon  carriers  by  the  Interstate  Com¬ 
merce  Act. 

Before  turning  to  the  various  arguments  advanced  by  the 
appellees,  we  believe  it  important  to  focus  attention  once 
again  upon  the  central  facts.  It  is  agreed  that  at  North 
Atlantic  ports,  including  Norfolk,  the  railroads  have  been 
performing  wharfage  and  handling  services  (or  paying  for 
the  cost  of  those  services),  in  connection  with  traffic  con¬ 
signed  for  export,  for  more  than  fifty  years.  The  tariffs  of 
the  line-haul  carriers  serving  Norfolk  reflect  this.  As  noted 
in  appellant’s  opening  brief,  they  provide  either  that  the 
export  rates  cover  wharfage  and  handling  (but  not  to  ex¬ 
ceed  20  cents  and  60  cents  per  ton,  respectively),  that  the 
carriers  will  furnish  these  services  without  additional  ex¬ 
pense  to  the  shipper,  or  that  the  carriers  will  absorb  the 
cost  of  the  services  within  the  limits  fixed  in  the  published 
tariff  of  the  Belt  Line  (the  terminal  carrier  owned  by  the 
line-haul  carriers).  In  the  case  of  the  railroads  not  owning 
their  own  piers,  the  names  of  the  terminals  at  which  the 
services  will  be  performed  are  indicated  in  the  tariffs, 
again  by  reference  to  the  Belt  Line  tariff.  The  Belt  Line 
tariff  does  not  refer  to  the  Army  Base  piers  by  name  but 
designates  the  facilities  of  the  Transport  Trading  and 
Terminal  Corporation,  the  corporation  which  operated  the 
piers,  as  lessee,  at  the  time  the  tariff  was  published.  In 
addition,  a  wartime  provision  inserted  in  all  of  the  tariffs 
states  that  export  rates  will  apply  to  shipments  consigned 
for  export  “handled  through  •  •  •  Army  Bases  or 

delivered  to  United  States  Government  vessels  docked 
thereat”  (emphasis  added)  (App.  368). 

Appellees  concede  that,  during  the  more  than  twenty 
years  when  the  Army  Base  piers  were  operated  by  various 
lessees  of  the  Army,  the  railroads  compensated  the  pier 
operators,  out  of  the  line-haul  rates,  for  the  operators’  per¬ 
formance  of  the  duties  undertaken  by  the  carriers.  It  is  the 
carriers’  claim,  however,  that  there  was  no  subsisting  obli¬ 
gation,  under  the  language  of  the  tariffs,  to  make  shipside 
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delivery 1  after  the  Army,  itself,  became  the  operator  of  its 
piers.  They  further  contend,  in  support  of  this  construc¬ 
tion,  that,  when  the  Army  took  over  the  operation  of  the 
facilities,  they  ceased  to  be  in  the  nature  of  a  public  utility 
(R.R.  Br.,  p.  24),  and  that  the  consistent  practice  of  the 
carriers,  approved  by  the  Commission,  has  been  opposed 
both  to  the  performance  of  accessorial  services  at  “pri¬ 
vate”  piers  and  to  the  application  of  export  rates  to  ship¬ 
ments  handled  at  such  piers.  The  wartime  provisions,  they 
say,  obliged  them  to  apply  the  export  rates  but  not  to  per¬ 
form  the  concomitant  accessorial  service.  Appellees  addi¬ 
tionally  argue  that  even  if  there  was  a  subsisting  railroad 
obligation,  the  Army  rendered  its  fulfillment  “impracti¬ 
cable”  and  that  performance  was,  therefore,  excused.  The 
carriers  likewise  deny  any  alternative  obligation  to  com¬ 
pensate  the  Army  by  an  adjustment  of  the  rates  charged  the 
Army  as  shipper,  stating  that  it  was  a  reasonable  practice 
to  continue  the  same  rates  in  effect,  even  though  the  services 
were  no  longer  performed,  because  the  rates  were  still  not 
excessive. 

Appellant  contends  that  the  interpretation  of  the  tariffs 
which  appellees  seek  is  erroneous,  that  it  violates  the  tenet 
that  tariffs  are  to  be  construed  strictly  against  the  carriers, 
and  that  the  injustice  of  the  result  to  which  appellees’  in¬ 
terpretation  leads  is,  itself,  the  strongest  kind  of  argument 
against  its  adoption.  Specifically,  appellant  argues  that 
the  designation  of  the  terminals  at  which  the  carriers  would 
absorb  the  cost  of  service  did  not  cease  to  be  meaningful 
when  the  proprietorship  of  the  piers  changed.  Appellant 
further  contends  that,  in  any  event,  the  wartime  provision 
in  the  tariffs,  referring  as  it  does  to  delivery  to  vessels, 
manifests  an  undertaking  to  accord  export  shipments  han¬ 
dled  at  Army  Bases  the  same  treatment  (shipside  delivery) 


1  Shipside  delivery  contemplates  the  placement  of  freight  within 
reach  of  ship’s  tackle.  Handling  Freight  Between  Ships  and  Cars 
at  Ports,  253  I.C.C.  371.  It  is  defined  in  the  pertinent  tariffs  to 
mean  delivery  to  “the  ground  floor  of  docks  or  wharves  equipped 
with  or  served  by  immediately  adjacent  railroad  tracks”  (Ex.  3, 
e.g.  at  App.  394). 
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accorded  export  traffic  at  all  other  facilities  where  freight 
is  handled  at  export  or  shipside  rates. 

So  far  as  the  railroad  practice  of  distinguishing  between 
“public”  and  “private”  piers  is  concerned,  appellant  sub¬ 
mits  (1)  that  the  Army  Base  piers  may  not  properly  be 
described  as  “private”;  (2)  that  the  cases  sustaining  the 
public-private  distinction  involve  totally  different  fact 
situations  than  the  instant  case  presents,  and  rest  upon  the 
assumption  that  the  shipper  is  demanding  service  at  dif¬ 
ferent  facilities  than  those  at  which  the  railroads  have 
undertaken  to  serve,  and  the  further  assumption  that  the 
railroad  has  at  its  command  fully  adequate  facilities  where 
it  stands  ready,  willing  and  able  to  perform;  and  (3)  that, 
in  any  case,  the  wartime  provision  in  the  tariffs  removes 
all  possible  basis  for  claiming  that  the  railroads  were  not 
required  to  render  full  performance  at  Army  bases. 

Appellant  further  submits  that  the  record  will  not  sup¬ 
port  the  suggestion  that  this  case  may  be  treated  as  one 
involving  impossibility  of  performance  by  the  carriers. 
But  if  that  were  the  case,  and  the  carriers  could  not  have 
handled  the  wartime  load  at  the  piers,  even  with  the  Army’s 
proffered  assistance,  the  conclusion  urged  by  the  carriers 
still  would  not  follow.  In  view  of  the  fact  that  the  rates 
charged  covered  accessorial  services,  the  carriers  were  still 
obligated  to  compensate  the  Army,  either  through  publica¬ 
tion  of  an  allowance  (as  originally  requested  by  the  Army 
and  as  actually  done  in  the  case  of  all  previous  pier  opera¬ 
tors)  or  by  an  adjustment  of  the  rates  charged  the  Army 
as  shipper. 

2.  Appellees ’  suggestion  that  the  performance  of  terminal 
services  is  a  gratuity  and  that  the  failure  to  perform 
them  constitutes  no  legal  injury 

Commissioner  Allredge  succinctly  stated:  “The  line-haul 
carriers  have  collected  and  retained  compensation  for  serv¬ 
ices  which  they  did  not  perform”  (App.  40).  But  appellees 
now  say  that  that  really  is  not  the  fact,  that  the  services 
which  they  had  been  performing  were  a  kind  of  gratuity, 
and  that,  therefore,  the  cessation  of  performance  gave  no 
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serious  cause  for  complaint.  Since  this  assertion  goes  to 
the  heart  of  the  case,  we  treat  it  separately  here. 

Specifically,  the  carriers  declare  that  the  service  “is  free 
because  no  separate  charge  is  made  for  it”  (R.R.  Br.,  p.  3) ; 
that  “the  rates  are  made  without  taking  the  so-called  port 
privileges  into  account”  {id.,  p.  2) ;  and  that  “it  cannot  be 
said  that  the  rates  necessarily  include  the  accessorial  serv¬ 
ices”  {id.,  p.  3).  They  also  declare  that  the  “free”  char¬ 
acter  of  the  service  is  shown  by  the  fact  that  export  rates 
to  North  Atlantic  ports  are  no  higher,  and  are  sometimes 
lower,  than  domestic  rates,  which  include  no  unloading 
services  {ibid.).2 3 

Carriers  are  explicitly  prohibited  by  law  from  rendering 
a  transportation  service  without  filing  and  publishing  the 
charges  therefor.  Interstate  Commerce  Act,  Sec.  6  (7). 
They  are  likewise  prohibited  from  departing  from  the 
charges  published  in  their  tariffs  and  from  rendering  any 
gratuitous  or  preferential  service  {ibid.).  See,  also,  United 
States  v.  Wabash  R.  Co.,  321  U.  S.  403;  United  States  v. 
U.  S.  Smelting  Co.,  339  U.  S.  186.®  If,  indeed,  “it  cannot  be 
said  that  the  rates  necessarily  include  the  accessorial  serv- 


2  The  statement  that  domestic  rates  do  not  cover  unloading 
services  must  actually  be  qualified.  In  certain  circumstances,  they 
do,  e.g.,  where  traffic  is  to  be  transshipped,  as  in  the  case  of  rail- 
barge  and  rail-truck  traffic.  See  App.  42. 

3  Of  course,  the  duty  to  publish  charges  for  all  services  and  to 
adhere  to  tariffs  is  precisely  the  same  whether  the  transportation 
service  involved  is  service  which  railroads  are  obligated  to  perform 
by  virtue  of  their  common  carrier  status  or  service  which  they 
assume  the  obligation  to  perform,  though  not  legally  bound  to  do  so, 
in  order  to  attract  traffic.  United  States  v.  American  Sheet  &  Tin 
Plate  Tin  Co.,  301  U.S.  402;  White  v.  Atchison  T.  &  S.  Fe  R.  Co., 
149  F.  2d  919  (CA.  9).  Cf.  Atchison  Railway  Company  v.  United 
States,  232  U.S.  199,  217,  relating  to  pre-cooling  and  pre-icing  of 
fruit  shipped  by  rail  (“Neither  party  [shipper  or  carrier]  has  a 
right  to  insist  upon  a  wasteful  or  expensive  service  for  which  the 
consumer  must  ultimately  pay.  The  interest  of  the  public  is  to  be 
considered  as  well  as  that  of  shippers  and  carriers — their  rights  in 
turn  having  been  adjusted  by  a  reduction  in  the  rate,  if  the  loading 
is  done  in  whole  or  in  part  by  the  shipper;  and  by  an  increase  in 
the  rate  where  the  loading  is  done  in  whole  or  in  part  by  the 
carrier.  But,  by  whomsoever  done,  the  loading  must  be  such  as 
to  fit  the  freight  for  shipment,  #  *  *  ”). 
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ices,”  then,  most  certainly,  it  would  have  to  be  said  that  the 
carriers  violate  the  law  every  time  they  perform  those  serv¬ 
ices  for  shippers  at  North  Atlantic  ports. 

That  the  costs  have  been  “taken  into  account”  is,  of 
course,  reflected  in  the  fact  that  the  carriers,  when  they  have 
not  performed  the  services  themselves,  have  stated  in  their 
tariffs  that  they  would  pay  for  them  to  the  extent  of  80  cents 
per  ton.  In  any  event,  we  submit  that  the  shipper  does  not 
bear  the  onus  of  proving  that  the  carrier  has  complied  with 
the  law.  Nor  is  he  under  any  compulsion  to  prove  the  cost¬ 
accounting  practices  of  the  railroads  or  the  mental  proc¬ 
esses  in  which  they  engage  in  formulating  an  overall  rate. 
The  carriers  do  not  contend — and  could  not  contend  on 
this  record — that  the  rates  were  insufficient  to  cover  all  of 
their  costs,  limiting  themselves  to  the  statement  that  “they 
[the  rates]  are  less  than  maximum  reasonableness”  (R.R. 
Br.,  p.  49).  To  say  that  a  service  covered  by  a  compensa¬ 
tory  rate  is  “free,”  because  no  separate  or  segregated 
charge  is  made  for  it,  is  meaningless.  The  same  might 
equally  well  be  said  of  each  and  every  component  item  of 
transportation  service  included  in  the  aggregate  of  services 
for  which  a  total  charge  is  made.  On  appellees  ’  reasoning, 
we  suppose  that  each  item  would  be  “free”  and  that  only 
all  of  them  would  cost. 

It  is  entirely  beside  the  point  that  domestic  rates  are  no 
higher  than  export  rates,  and  that  the  applicable  domestic 
tariffs  do  not  ordinarily  cover  accessorial  services.  That 
does  not  serve  to  show  that  export  rates  are  lessjcom- 
pensatory  (here,  clearly,  they  cure  compensatory),  or  that 
any  component  item  of  service  covered  by  the  export  rates 
is  “free.”  The  lower  level  of  export  rates  is  simply  a 
reflection  of  the  well-established  fact  that  export  traffic  to 
North  Atlantic  ports  will  not  bear  as  high  a  rate  as  domestic 
traffic  to  the  same  points.  See  Albcuny  Port  District  Corrib 
mission  v.  Ahnapee  &  Western  R.  Co.,  219  I.  C.  C.  151, 163- 
165.  As  testified  at  the  hearings  (App.  273-276)  and  as 
recognized  by  the  Commission  (App.  36),  any  increase  in 
the  export  rates  to  North  Atlantic  ports  would  dry  up  the 
traffic  to  those  ports  and  divert  it  to  Montreal,  New  Orleans, 
and  other  ports.  In  short,  if  the  carriers  treated  export 


7 


shippers  generally  as  they  seek  to  treat  the  Army  in  this 
case — if  they  provided  them  less  for  their  money  than  they 
undertake  to  perform  under  existing  tariffs — they  would 
lose  the  business  to  carriers  serving  competitive  ports. 

The  carriers’  emphasis  upon  the  fact  that  they  do  not 
make  a  segregated  charge  for  the  accessorial  services,  but 
publish  an  overall  or  single-factor  rate,  is  all  the  more  re¬ 
markable  when  one  considers  that  the  carriers  have  most 
vigorously  contested,  contrary  to  the  wishes  of  shippers 
generally,  for  the  privilege  of  publishing  a  single-factor 
rate.  We  particularly  invite  the  Court’s  attention  to 
Charges  for  Wharfage ,  Handling ,  Storage ,  and  Other  Ac¬ 
cessorial  Services  at  Atlantic  and  Ghdf  Ports,  157  L  C.  C. 
663.  The  primary  question  in  that  proceeding  was  whether 
the  Commission  should  exercise  its  powers  under  Section  6 
of  the  Interstate  Commerce  Act  to  require  the  carriers  to 
segregate  charges  for  terminal  or  accessorial  services  from 
their  line-haul  charges.  The  Secretary  of  War  (who  was 
charged  with  the  duty  of  promoting  the  development  of 
port  facilities),  the  owners  of  numerous  private  and  mu¬ 
nicipal  piers,  and  various  groups  of  shippers  were  among 
those  who  objected  to  the  prevailing  practice  of  the  car¬ 
riers,  a  practice  which,  of  course,  tended  to  “reserve  traffic 
to  [the  carriers’]  own  rails  and  facilities”  (157  I.  C.  C.  at 
689.)  The  nature  of  the  objection  is  fully  indicated  by  the 
following  statement  in  the  Commission’s  opinion: 

The  rail  carriers  at  North  Atlantic  ports  select  the 
rail-water  facilities  that  are  to  be  used  in  connection 
with  the  ship-side  rates,  and  should  a  shipper  insist 
upon  the  use  of  facilities  other  than  those  selected  by 
those  carriers,  he  would  be  required  to  pay  once  for 
the  port  services  in  the  established  ship-side  rate, 
and  again  for  the  services  performed  by  the  municipal 
or  private  facility,  [p.  686] 

By  a  6-5  decision,  the  Commission  permitted  continuation 
of  the  railroads’  practice.  It  did  so  on  specific  findings 
that  the  facilities  provided  by  the  carriers  had  been  shown 
to  be  reasonably  adequate  (p.  692),  that  there  was  no  sub¬ 
stantial  evidence  “to  show  injury  wrought  by  the  long- 
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existing  practice  of  publishing  single-factor  rates  to  cover 
the  entire  transportation  service  from  point  of  origin  of 
the  freight  to  ship  side”  (p.  686),  and  that  the  record  was 
“insufficient  to  establish  that  the  charges  on  the  traffic 
•  •  •  are  so  low  as  to  impose  a  burden  on  other  traffic” 
(p.  692). 

It  is  revealing  to  compare  the  carriers’  position  in 
Charges  for  Wharfage ,  Handling,  Storage,  and  Other 
Accessorial  Services  at  Atlantic  and  Gulf  Ports,  swpra, 
with  their  position  in  the  present  litigation.  In  the  former 
case,  they  contested  for  the  privilege  of  performing  the 
terminal  services  under  a  single-factor  shipside  rate — a 
privilege  which  had  the  effect  of  penalizing  the  shipper  who 
preferred  to  use  terminal  facilities  of  his  own  choosing. 
In  support  of  this  request,  they  urged  (1)  that  they  pro¬ 
vided  adequate  facilities  and  would  continue  to  do  so ;  (2) 
that,  accordingly,  no  substantial  injury  resulted  to  the 
shipper  even  though  his  area  of  choice  was  narrowed;  and 
(3)  that  the  rates  on  export  traffic  were  sufficient  to  cover 
terminal  services  and  that  no  burden  was  imposed  on  other 
forms  of  traffic  by  virtue  of  the  railroads’  performing  them. 

In  contrast,  they  presently  urge  that  they  were  justified  in 
refusing  to  perform  or  pay  for  terminal  services  at  the  only 
piers  adequate  to  handle  the  traffic;  that  they  were  entitled, 
at  the  same  time,  to  charge  the  same  single-factor  rates; 
that  no  injury  was  done  to  the  Army,  as  shipper,  even 
though  the  Army  paid  for  something  it  did  not  receive 
and  which  commercial  shippers,  whose  traffic  was  handled 
over  those  same  piers,  did  receive;  and  that,  even  though 
the  overall  rates  are  compensatory,  even  though  the  tariffs 
state  that  these  rates  cover  the  performance  of  terminal 
services,  and  even  though  the  law  explicitly  prohibits  the 
performance  of  free  services  in  the  plainest  possible  terms, 
the  Court  should  regard  performance  as  a  kind  of  gratuity 
which  can  be  withheld  at  will  and  without  legal  injury  or 
consequence. 

3.  The  tariff  obligation 

Resting  on  the  fact  that  the  tariffs  did  not  refer  to  the 
Army  Base  piers  by  name,  appellees  contend  that  the  obli- 
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gation  to  perform  terminal  services  ceased  when  the  Army 
replaced  its  lessee.  As  pointed  out  in  appellant’s  opening 
brief  (p.  11),  the  tariffs  referred  to  performance  at  cer¬ 
tain  places — “at  •  •  •  Transport  Trading  and  Terminal 
Corporation”  and  various  other  “Portsmouth  Division 
Terminals.”  They  also  referred  to  the  absorption  of  ter¬ 
minal  charges  on  traffic  “moving  •  •  •  through  the 

above  terminals”  (ibid.).  Commissioner  Splawn  correctly 
stated  that  this  was  tantamount  to  a  designation  of  the 
facilities :  “  A  corporation  may  own,  lease  or  operate  wharf¬ 
age  facilities,  but  certainly  it  is  not  a  terminal  and  traffic 
cannot  be  delivered  at  or  through  it”  (App.  50).  To  hold 
the  tariffs  inapplicable  upon  a  change  in  proprietorship 
of  the  piers  is  to  construe  them  artificially  against  the 
shipper  rather  than  strictly  against  the  carrier.4  Cf. 
Chicago  and  N.  W.  R.  Co.  v.  Wilcox  Co .,  68  F.  2d  883  (C.A. 
7),  certiorari  denied  293  U.S.  560. 

The  carriers  themselves  construed  the  tariffs  as  having 
continued  force  on  all  previous  occasions  when  proprietor¬ 
ship  of  the  piers  changed,  notwithstanding  the  fact  that 
in  those  instances  the  language  of  the  tariffs  remained  un¬ 
amended  for  substantial  periods  of  time  following  the 
change  of  proprietorship  (see  appellant’s  opening  brief,  p. 
12).  And  the  carriers  themselves  continued  to  rely  on  the 
tariffs,  after  the  Army  took  over  the  piers,  in  conjunction 
with  their  dealings  vis-a-vis  private  shippers  (ibid.). 

The  railroads  now  argue  in  their  brief  (p.  14) : 

That  the  tariffs  did  not  obligate  the  railroads  to  make 
payments  to  the  Army  for  wharfage  and  unloading  was 
admitted  by  the  Army  itself,  which  in  the  opening 

4  The  carriers  erroneously  state  appellant’s  position  on  the  tariffs. 
They  declare  (RJt.  Br.,  p.  22)  that  appellant  argues  “that  by  a 
specific  undertaking  in  the  terminal  tariff  the  railroads  were  bound 
to  pay  allowances  to  the  Army  *  *  Appellant’s  actual  con¬ 
tention  is  that  the  carriers,  by  their  line-haul  tariffs,  undertook 
to  perform  or  to  pay  for  terminal  services  at  the  piers  in  question 
and  that  they  have  wrongfully  failed  and  refused  to  meet  this 
obligation.  Appellant  has  discussed  the  terminal  (Belt  Line) 
tariff  only  because  the  line-haul  tariffs  refer  to  the  Belt  tariff  in 
defining  the  nature  and  scope  of  the  railroad  undertaking  (see 
p.  2,  supra) . 
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stages  of  the  controversy  asked  the  carriers  to  change 
the  tariffs  so  as  to  provide  for  those  payments  to  the 
Army. 

In  asking  that  the  tariff  be  amended  so  as  to  designate  the 
Army  Base  piers  by  that  name,  the  Army  was  certainly  not 
conceding  that  the  railroads  were  free  from  obligation. 
On  the  contrary,  it  was  demanding  that  the  carriers  recog¬ 
nize  their  continuing  obligation  to  provide  that  which 
they  had  been  paid  to  perform  (see  App.  331-362).  To  re¬ 
quest  an  obligor  to  recognize  his  obligation  in  unequivocal 
terms,  to  define  it  with  exactitude,  and  to  fulfill  it,  is  cer¬ 
tainly  no  waiver  of  the  obligee ’s  rights.  One  of  the  carriers 
serving  Norfolk  promptly  recognized  the  justness  of  the 
Government’s  demand.5  None  of  them  has  previously  made 
the  remarkable  suggestion  that  the  manner  in  which  the 
claim  was  initially  asserted  by  the  Army  constitutes  an  ad¬ 
mission  that  it  may  be  ignored  without  consequence  or 
liability. 

While  the  carriers  press  for  a  narrow  construction  of  the 
line-haul  tariffs,  they  have  little  explanation  to  offer  con¬ 
cerning  the  meaning  of  the  language  appearing  in  the 


5  On  July  3,  1942,  the  Norfolk  and  Western  Railroad  stated  in 
a  letter  to  Army  authorities  (App.  335) : 

“If  only  Government  freight  is  handled,  it  seems  to  us  that 
it  would  be  proper  to  provide  for  allowances  for  wharfage  and 
handling  in  all  instances  where  the  rates  are  so  published  as  to 
apply  to  or  from  shipside,  i.e.,  where  they  include  wharfage 
and  handling.  In  instances  where  the  wharfage  and  handling 
charges  are  in  addition  to  the  line-haul  rates,  it  is  my  under¬ 
standing  that  the  Government  or  its  agency  will  perform  those 
services  itself,  there  will  be  no  charges  therefor  by  the  carrier, 
and  of  course  no  allowance  therefor  would  be  made.  If,  on 
the  other  hand,  other  traffic  is  also  to  be  handled,  it  may  be 
necessary  to  work  out  some  arrangement  for  the  collection  of 
wharfage  and  handling  charges  when  they  are  not  included  in 
the  line-haul  rates  and  to  compensate  whoever  performs  those 
services  by  providing  an  allowance.” 

The  Norfolk  and  Western  has  settled  the  Army’s  claim  against  it 
(App.  37,  668,  718). 

Carriers  at  other  ports  have  also  recognized  that  the  Army  is 
entitled  to  compensation  when  it  performs  a  service  covered  by 
the  export  tariffs  (App.  14,  33). 
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wartime  provision  which  all  of  them  adopted.  That  pro¬ 
vision  states: 

Export  rates  will  also  apply  on  shipments  consigned 
on  bills  of  lading  for  export,  destined  to  foreign  coun¬ 
tries  or  foreign  possessions  of  the  United  States, 
handled  through  United  States  Navy  Yards,  Naval 
Bases  or  Army  Bases  or  delivered  to  United  States 
Government  vessels  docked  thereat  on  presentation  of 
proper  evidence  of  exportation. 

If  the  carriers  meant  to  provide  less  service  at  Army  and 
Navy  bases  than  that  ordinarily  provided  under  export 
tariffs,  i.e.,  something  less  than  shipside  delivery,  the  forth¬ 
right  course  would  have  been  to  say  so,  to  incorporate  in 
the  tariffs  a  specific  limitation.  Such  a  limitation  would 
have  been  clear  in  its  meaning,  even  though  it  might  well 
have  been  subject  to  attack  on  the  ground  of  discrimination. 
But,  far  from  drawing  a  specific  limitation,  the  carriers 
stated  that  the  export  rates  would  apply  “on  shipments 
#  •  delivered  to  United  States  Government  vessels 

docked”  at  the  bases.  There  is  no  escaping  the  implication 
that  the  carriers  undertook  to  provide  shipside  delivery 
to  the  same  extent  that  they  provide  such  delivery  under  the 
regular  export  tariffs. 

The  carriers  seek  to  resist  the  force  of  this  conclusion 
by  stating  that  it  was  a  concession  on  their  part  to  apply  the 
export  rates  in  the  first  place.  Even  if  that  were  true,  it 
would  constitute  no  reason  for  holding  the  carriers  to  any¬ 
thing  less  than  their  undertaking.  But  it  is  worth  examin¬ 
ing  the  nature  of  this  “concession.” 

As  previously  noted,  because  of  competitive  conditions 
existing  between  ports,  export  rates  to  North  Atlantic  ports 
are  frequently  lower  than  domestic  rates  to  the  same  points. 
To  protect  themselves  against  the  possibility  that  un¬ 
scrupulous  shippers  would  seek  the  advantage  of  the  lower 
rates  by  misrepresenting  the  ultimate  destination  of  traffic, 
the  carriers  have  generally  provided  in  their  tariffs  that 
the  export  rates  will  apply  only  when  traffic  is  handled  at 
the  piers  by  the  railroad  or  its  agents.  An  exception  is 
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provided  in  the  regular  tariffs,  however,  with  respect  to 
traffic  “delivered  to  the  party  entitled  to  receive  it  at  the 
carriers’  seaboard  stations  to  which  export  rates  apply 
which  traffic  is  handled  direct  from  carriers’  station  to 
1  steamship  docks  and  on  which  required  proof  of  exporta¬ 
tion  is  given”  (Ex.  3,  e.g.,  at  App.  367-8).  In  short,  the  only 
reason  and,  indeed,  the  only  possible  justification  for  re¬ 
fusing  to  apply  export  rates  to  all  traffic  represented  as 
export  traffic  would  be  the  lack  of  assurance,  in  particular 
circumstances,  that  the  representation  was  true. 

With  the  advent  of  the  war,  millions  of  tons  of  traffic 
moved  in  an  unending  stream  to  Army  ports  of  embarka¬ 
tion.  As  was  obvious  to  the  world,  this  traffic  was  destined 
for  export.  It  was  equally  apparent  that  available  civilian 
personnel  might  not  always  be  adequate  to  perform  the 
loading  and  unloading  at  the  ports — a  situation  which  very 
clearly  prevailed  at  Norfolk  (App.  15,  29).  In  recognizing 
these  plain  facts  and  in  providing  that  the  export  rates 
would  be  applied  “on  presentation  of  proper  evidence  of 
exportation”  (App.  368),  irrespective  of  whether  the  traffic 
was  handled  at  the  piers  by  railroad-selected  personnel, 
Army  troops,  or  others,  the  carriers  were  scarcely  making 
a  concession.  To  have  failed  to  apply  export  rates  to  the 
wartime  supplies  sent  overseas  by  the  nation,  on  the  pre- 
i  text  that  there  was  inadequate  assurance  as  to  where  they 
were  going,  even  though  the  United  States  Government  was 
prepared  to  certify  to  the  facts,  would  have  been  nothing 
short  of  unconscionable. 

4.  Alleged  limitations  upon  the  railroad  obligation 

The  carriers  state  that  their  tariff  obligation  to  make 
shipside  delivery  is  limited  to  certain  designated  public 
piers,  and  that  they  have  not  assumed  responsibility  for 
the  performance  of  terminal  services  at  private  piers,  i.e., 
'  facilities  which  “lack  the  attributes  of  public  utilities” 
(R.K.  Br.,  pp.  23-24).  They  argue  that  when  the  Army 
took  over  the  operation  of  the  base  piers  those  piers  ceased 
to  be  in  the  nature  of  public  utilities.  To  this  there  are 
several  answers. 
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A.  In  the  first  place,  after  the  Army  cancelled  its  lease 
to  Transport  Trading  and  Terminal  Corporation,  the  piers 
continued  to  he  open  to  commercial  traffic,  subject,  of  course, 
to  military  priorities  (App.  16, 107). 6  Clearly,  wartime  mili¬ 
tary  traffic  would  have  been  entitled  to  the  same  priority  of 
treatment  had  the  piers  continued  to  be  operated  by  the 
lessee.  Interstate  Commerce  Act,  Section  6(8).  There  is, 
accordingly,  no  foundation  for  the  contention  that  the 
nature  of  the  piers  changed  upon  the  termination  of  the 
lease.7 

B.  In  the  second  place,  it  is  plain  that  decisions  of  the 
Interstate  Commerce  Commission  permitting  railroads  to 
restrict  shipside  delivery  to  piers  of  their  own  choosing 
are  bottomed  on  an  assumption  not  applicable  to  the  present 
case — the  assumption  that  the  carriers  have  at  their  com¬ 
mand  wholly  adequate  pier  facilities  at  which  they  stand 
ready,  willing,  and  able  to  perform.  See  Charges  for  Wharf¬ 
age,  Handling,  Storage  cvnd  Other  Accessorial  Services  at 
Atlantic  and  Gulf  Ports,  supra .  The  Weyerhaeuser  case8 
and  the  other  decisions  upon  which  appellees  rely  (R.R.  Br., 
pp.  26-29)  involved  situations  where  shippers  sought  serv¬ 
ices  (or  allowances)  at  points  other  than  the  railroad- 
designated  facilities,  although  the  railroad-designated  fa¬ 
cilities  were  adequate  for  the  performance  of  the  job  and 
performance  elsewhere  would  have  been  an  added  burden  to 


c  Between  1942  and  1944  the  Army  handled  700  carloads  of  com¬ 
mercial  freight  for  which  it  received  no  payment  from  the  carriers 
(App.  122-3). 

7  Commissioner  Splawn  stated  in  this  connection  (App.  38) : 

“Complainant’s  piers  were  operated  for  many  years  as  public 
piers  and,  as  the  record  shows,  they  have  been  continued  in 
operation  as  such,  commercial  tonnage  being  handled  there¬ 
over  to  the  extent  that  use  of  the  piers  by  the  Government,  for 
handling  military  traffic  incident  to  the  war,  would  permit. 
The  defense  of  the  port  lines,  resting,  as  it  does,  on  the  attempt 
to  distinguish  complainant’s  pier  facilities  as  private  piers, 
lacks  force.” 

8  Weyerhaeuser  Timber  Co.  v.  Pennsylvania  R.  Co.,  229  I.C.C. 
463. 
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the  carrier."  Here,  the  Army  Base  piers  (the  very  same 
piers  described  in  the  tariffs)  were  the  only  available  facili¬ 
ties  at  which  the  job  could  have  been  done.  It  is  uncon¬ 
troverted  that  those  piers  were  the  largest  and  best- 
equipped  facilities  at  the  Port  of  Norfolk  ( App.  12-13, 177-8, 
182-3);  that,  in  peacetime,  about  50  percent  of  the  port’s 
normal  flow  of  export  traffic  passed  over  them  (App.  51) ; 
and  that  the  combined  capacities  of  all  the  other  piers  in 
Norfolk  would  have  been  equal  to  handling  only  about  37 
percent  of  the  Army’s  w’artime  traffic  at  the  port  (App.  13, 
39).  Appellees,  in  effect,  concede  that  the  Army  traffic 
could  not  have  been  handled  at  other  piers,  but  argue  that 
the  railroad-owned  piers  wrere  adequate  for  normal  needs 
at  Norfolk  and  that  “special  facilities  for  war  are  for 
the  Nation  to  provide”  (R.R.  Br.,  p.  39).  This  argument 
might  have  some  force  if  the  railroads  were  defending 
a  suit  for  incidental  damages  arising  out  of  failure  to 
perform  a  tariff  obligation.10  It  has  no  force  whatever 
where  carriers  seek,  as  they  do  here,  to  retain  the  compen¬ 
sation  collected  for  that  which  they  did  not  perform.  Ap¬ 
pellees  have  sought  to  capitalize  on  the  fact  that  the  Na¬ 
tion  was  at  war  to  reap  a  wholly  unjustified  windfall. 

In  this  same  connection,  the  carriers  further  state  (R.R. 
Br.,  p.  39) : 

When  the  Army  requisitioned  existing  railroad  facili¬ 
ties,  it  was  hardly  in  a  position  to  suggest  that  the 
railroads  had  failed  in  their  duty  to  provide  adequate 
facilities.  Carried  to  its  logical  conclusion  this  argu¬ 
ment  means  that  the  railroads  could  not  have  avoided 
hiring  the  Army  under  any  circumstances.  Had  they 
been  able  immediately  to  provide  a  duplicate  facility, 
the  Army  could  have  taken  it  over  and  demanded  al¬ 
lowances  on  the  ground  that  remaining  facilities  were 
inadequate. 


8  See  discussion  in  appellant’s  opening  brief,  p.  19  et  seq. 

10  Although  the  Government’s  handling  costs  exceeded  4  cents 
per  100  pounds,  the  Government  sought  reparations  only  at  those 
rates,  i.e.,  at  the  rates  which  the  railroads  had  been  compensating 
the  predecessor  terminal  operators  (App.  22). 
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The  first  sentence  in  the  quoted  excerpt  contains  two  mis¬ 
statements  of  fact.  The  Army  did  not  “requisition”  the 
base  piers.  As  the  carriers  well  know,  the  Army  cancelled 
the  outstanding  tease  in  accordance  with  the  lease’s  terms 
(see  App.'26,  51;o39).  And  the  piers  were  not  “existing 
railroad  facilities”  but  Government-owned  facilities  that 
had  been  leased  to  a  pier  operator.  As  Commissioner 
Splawn  stated  (App.  51),  “The  Government  by  right  of 
ownership  at  all  times  had  and  exercised  the  right  to  deter¬ 
mine  to  whom  it  would  lease  or  rent  those  piers.” 

The  second  sentence  is  equally  misleading.  Appellant 
does  not  contend  that  the  carriers  were  required  to  hire  the 
Army  or  anybody  else.  The  carriers  could  have  performed 
the  services  themselves,  as  they  were  requested  to  do  by  the 
Commanding  General  of  the  Port  of  Embarkation.11 
Failing  that,  the  carriers  could  have  published  appropriate 
tariff  changes,  segregating  the  charge  for  terminal  services 
from  the  charges  for  services  actually  rendered.  But  the 
carriers  are  not  entitled  to  (a)  refuse  to  do  the  job,  (b) 
maintain  the  single-factor  rate,  and  (c)  refuse  to  pay  the 
shipper  an  allowance  for  the  shipper’s  performance  of  the 


11 A  letter  sent  by  the  Commanding  General  to  each  of  the 
carriers  here  involved  states  in  pertinent  part  (App.  354-5) : 

“Demand  is  hereby  made  that  each  of  the  railroads  to 
whom  this  letter  is  addressed,  immediately  take  the  necessary 
steps  to  fulfill  completely  its  undertaking  under  line-haul 
‘shipside’  rates  on  waterborne  traffic  moving  from  and  to 
so-called  absorption  territory  (as  defined  in  Norfolk  terminal 
tariffs)  to  and  from  Norfolk,  Virginia,  and  consigned  to  or 
shipped  by  the  Hampton  Roads  Port  of  Embarkation.  This 
traffic  is  now  moving  over  Army  Base  Piers  Nos.  1  and  2  and 
the  Army,  due  to  continued  refusal  of  the  railroads  to  perform 
lawful  duties,  is  now  perforce  furnishing  the  wharfage  facilities 
and  performing  the  handling  services  which  are  included  in 
the  ‘holding  out’  by  the  railroads  under  their  ‘shipside’  line- 
haul  rates,  and  is  receiving  no  allowance  therefor.  The  Army 
is  paying  the  railroads  for  wharfage  and  handling.  They  are 
not  ‘performing’ — hence  the  demand.  In  this  connection,  your 
attention  is  directed  to  Section  6  (8)  of  the  Interstate  Com¬ 
merce  Act  which  reads  in  part  as  follows: 

‘That  in  time  of  war  or  threatened  war  *  *  *  carriers 
shall  adopt  every  means  within  their  control  to  facilitate 
and  expedite  the  military  traffic.’  ” 
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terminal  service.  Having  done  all  three,  the  carriers  should 
be  required  to  make  restitution. 

The  third  sentence  of  the  excerpt  refers  to  the  fact  that, 
if  there  had  been  adequate  railroad-owned  facilities,  the 
United  States  might  have  requisitioned  them.  So  it  might. 
And  if  it  had  done  so,  the  owners  of  those  facilities  would 
have  been  entitled,  under  the  Fifth  Amendment,  to  just  com¬ 
pensation  for  the  property  taken.  United  States  v.  Com¬ 
modities  Trading  Corp .,  339  U.S.  121.  But  would  they,  in 
that  event,  have  been  entitled  to  dual  compensation?  Would 
they  have  been  entitled  to  the  fair  value  of  the  pier  facilities 
requisitioned  and  entitled,  also,  to  charge  the  Government 
(or  other  shippers)  for  the  terminal  services  which  they  no 
longer  had  the  facilities  to  provide?  The  answer  to  that 
question  is  the  true  measure  of  the  appellees  *  case. 

C.  A  third  and  completely  independent  answer  to  the 
“private  pier”  argument  is  furnished  by  the  wartime  provi¬ 
sion  in  the  tariffs.  This  case  cannot  be  assimilated  to  the 
case  of  a  private  pier  which  the  carriers  have  never  under¬ 
taken  to  serve,  because  the  carriers  have  explicitly  under¬ 
taken  to  serve  Army  and  Navy  bases  and  “United  States 
Government  vessels  docked  thereat”  (See  discussion,  pp. 
10-11,  supra). 

5.  The  contention  that  the  obligation  was  discharged 

The  carriers  contend  that  even  if  they  “were  under  an 
obligation  to  provide  piers  and  unloading  service,  they 
were  relieved  of  that  obligation  by  reason  of  the  fact  that 
the  Army  chose  to  provide  the  facilities  and  to  perform 
the  service  itself,  and,  in  effect,  prevented  the  railroads 
from  discharging  their  asserted  legal  obligation”  (R.R. 
Br.,  pp.  15-16).  They  also  contend  that  “performance  by 
the  railroads  of  the  unloading  service  would  have  been  im¬ 
practicable  *  *  •”  (id.,  p.  15). 

The  argument  that  the  Army  relieved  the  carriers  of  their 
obligation  by  electing  to  perform  the  job  itself  blinks  the 
plain  fact  that  the  Commanding  General  of  the  Port  of 
Embarkation  demanded  “that  each  of  the  railroads  •  •  • 
immediately  take  the  necessary  steps  to  fulfill  completely 
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its  undertaking  under  line-haul  ‘shipside’  rates’*  (App. 
355).  The  demand  to  the  carriers  goes  on  to  state  (ibid.) 
that  “the  Army,  due  to  continued  refusal  of  the  railroads 
to  perform  lawful  duties,  is  now  perforce  furnishing  the 
wharfage  facilities  and  furnishing  the  handling  services 
•  •  •”  The  Army  further  offered  to  let  the  carriers  take 
over  its  civilian  force  (App.  28)  and  to  supplement  that 
force,  whenever  it  proved  inadequate  to  handle  peak  loads, 
with  troops  (App.  16,  111).  Since  the  carriers  rejected 
all  demands  and  offers  (App.  16-17),  the  Army’s  decision 
to  go  on  performing  for  itself  was  Hobson’s  choice. 

It  is  true  that  the  Commission  concluded  that  “anything 
but  operation  by  the  [Army]  would  have  been  impractical” 
(App.  29).  This  was  rested  upon  three  subsidiary  conclu¬ 
sions  (App.  28-29):  (1)  that  “all  activities  on  the  piers 
had  to  be  supervised  and  coordinated  by  a  governing  head” ; 
(2)  that  the  railroads  would  have  been  obliged  to  pool 
their  activities  and  operate  as  a  unit ;  and  (3)  that  the  load 
was  such  that  on  occasion  “troops  would  have  had  to  be 
used.” 

The  first  of  these  subsidiary  conclusions  is  drawn  from 
the  fact  that  the  Army  unquestionably  had  to  control  the 
allocation  of  priorities  and  the  schedules  for  the  loading 
of  ships  (see  App.  27-28).  That,  however,  did  not  in  any 
way  prevent  the  carriers  from  complying  with  the  Army’s 
request  that  they  perform  or  pay  for  the  unloading  of  the 
freight  cars.  As  the  Commission  has  pointed  out  in  other 
cases,  railroads  operating  under  shipside  rates  “assume 
the  obligation  of  performing  at  the  port  of  interchange  all 
services  necessary  to  effect  the  delivery  of  freight  to  a 
boat  line,”  Handling  Freight  Between  Ships  and  Cars  at 
Ports,  253  I.C.C.  371,  373.  And  such  matters  as  the  sched¬ 
uling  of  the  boat-loading  operation  and  the  spotting  of  the 
freight  cars  at  the  piers  are  invariably  determined  by  the 
boat  line  (id.,  p.  372).  In  the  present  case,  Division  2  of 
the  Commission  correctly  pointed  out  (App.  15) : 

There  is  no  evidence  that  coordination  of  activities  on 
the  piers  was  not  accomplished  effectively  or  that  the 
services  of  defendants’  agent  were  unsatisfactory  to 
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the  Army  prior  to  the  date  it  assumed  control.  Nor 
is  there  evidence  from  which  we  may  conclude  that 
performance  of  the  handling  services  by  defendants 
on  and  after  June  15,  1942,  would  have  been  or  is  in¬ 
compatible  with  such  supervision  and  coordination  by 
the  Army  as  it  deemed  necessary. 

While  the  carriers  now  take  refuge  in  the  claim  of  ‘  ‘  imprac- 
ticality,,,  it  is  of  note  that  they  made  no  effort  whatever 
to  perform  the  service,  that  they  made  no  counter-proposals 
to  the  Army’s  request  for  service,  and  that  the  only  reason 
they  advanced,  at  the  time,  for  non-performance  was  that 
they  were  not  obligated  under  the  tariffs  (App.  331-362). 12 

The  Commission  also  declared  that  satisfying  the  Army’s 
needs  would  have  obligated  the  carriers  to  pool  their  activi¬ 
ties — meaning,  we  take  it,  that  if  each  of  the  numerous 
carriers  had  done  its  switching  of  freight  cars  to  the  piers 
and  its  unloading  of  the  freight  individually  and  without 
regard  to  the  others,  confusion  would  have  resulted. 

This  argument  illustrates  the  lengths  to  which  the  Com¬ 
mission’s  majority  opinion  goes  in  justifying  the  carriers’ 
cessation  of  performance.  For  long  years  prior  to  1942, 
the  line-haul  carriers  had  been  switching  the  cars  to  the 
piers  through  a  single  terminal  carrier  (which  they  owned) 
and  had  been  meeting  their  assumed  obligation  to  unload 
by  paying  allowances  to  a  single  pier  operator  (the  Army’s 
lessee,  whoever  that  was  at  the  time).  Quite  obviously, 
they  had  found  this  the  most  practical  method  of  providing 
the  shipside  delivery  which  they  had  undertaken.  Yet,  the 
Commission  now  states  that  the  carriers  were  excused  from 
meeting  their  obligation,  during  the  period  of  the  Army’s 


12  The  Pennsylvania  Railroad,  for  example,  wrote  as  follows 
(App.  343-4) : 

“Our  tariffs  are  not  so  published  as  to  permit  us  at  the 
present  time  to  absorb  wharfage  and  handling  charges  at  the 
Army  Base  terminals.  Therefore,  we  will  be  unable  to  grant 
your  request  to  either  absorb  wharfage  and  handling  charges 
*  *  *  or  perform  the  terminal  service  *  *  *  until  such  time 
as  the  tariffs  are  corrected  permitting  the  Pennsylvania  Rail¬ 
road  to  absorb  the  charges  referred  to.” 

No  “correction”  was  made. 
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proprietorship  of  the  piers,  because  the  rendition  of  serv¬ 
ice  during  that  period  would  have  required  the  precise 
mode  of  operation  to  which  the  carriers  had  been  subscrib¬ 
ing,  by  their  own  choice  and  for  their  own  convenience, 
from  the  very  beginning.  And  this  argument,  which  is  some¬ 
how  said  to  support  the  ultimate  conclusion  that  it  was 
impractical  for  the  carriers  to  continue  to  meet  their  obliga¬ 
tion,  is  indulged  in  the  face  of  an  explicit  statutory  mandate 
making  it  the  wartime  duty  of  the  carriers  to  “adopt  every 
means  within  their  control  to  facilitate  and  expedite  the 
military  traffic”  (Interstate  Commerce  Act,  Section  6(8)). 

The  third  factor  upon  which  the  Commission  rested  its 
finding  of  impracticality  was  that  “the  civilian  force  was 
inadequate  and  that  the  [carriers]  could  not  get  the  addi¬ 
tional  manpower  needed  to  handle  peak  loads”  (App.  29). 
But  an  obligor  is  scarcely  in  a  position  to  argue  that  a  labor 
shortage  excuses  performance  of  a  contractual  undertaking 
when  the  obligee  offers  to  provide,  free  of  charge,  such 
additional  labor  as  may  be  required  to  do  the  job.  Cf. 
Day  v.  United  States,  245  U.  S.  159 ;  Barry  v.  United  States, 
229  U.  S.  47 ;  Porto  Rico  Sugar  Co.  v.  Lorenzo,  222  U.  S. 
481 ;  McGovern  v.  City  of  New  York,  234  N.  Y.  377 ;  Restate¬ 
ment  of  Contracts,  Section  467.  Nor  are  the  carriers  in  a 
position  to  suggest  that  the  use  of  supplementary  military 
manpower  was  “impractical”  when  (a)  they  refused  to 
make  any  attempt  to  perform,  and  (b)  it  affirmatively  ap¬ 
pears  of  record  that  at  other  piers  in  the  harbor,  where 
identical  methods  of  loading  and  unloading  were  employed, 
the  handling  services  were  performed  by  civilian  and  mili¬ 
tary  personnel  under  civilian  supervision  (App.  13-14,  30). 
Ibid.  And  see  Interstate  Commerce  Act,  Section  6(8). 

It  should  also  be  remembered  that  the  Army  did  not  insist 
that  the  carriers  perform  the  job,  but  was  fully  prepared  to 
do  the  handling  itself.  At  any  time  down  to  the  present  mo¬ 
ment,  the  carriers  could  have  met  the  Government’s  claim 
in  full  by  compensating  it  at  the  same  rate  at  which  they 
had  previously  paid  the  Army’s  lessee  for  its  performance 
of  the  same  job.  The  carriers  have  stated  in  their  brief, 
however,  that,  if  they  had  an  obligation,  it  was  to  provide 
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facilities  and  services,  not  to  pay  allowances  (R.R.  Br.,  pp. 
15,  30).  It  may  be  conceded  that  the  carriers  bad  the 
option  of  performing  the  job  themselves,  in  lien  of  com¬ 
pensating  others  for  doing  so.  The  answer,  of  course,  is 
that  they  have  refused  to  perform  or  to  pay.  In  response 
to  every  offer,  they  have  broken  off  both  twigs  of  the  branch 
extended  them. 

Appellees  have  sought  support  in  the  cases  arising  out 
of  the  Commission’s  investigation  of  Practices  of  Carriers 
Affecting  Operating  Revenues  or  Expenses ,  Part  II,  Termi¬ 
nal  Services ,  209  I.C.C.  11.  If  anything,  those  cases  lead  to 
a  conclusion  opposed  to  the  carriers’  contentions. 

As  appellees  have  stated  (R.R.  Br.,  pp.  32-33),  the  above 
investigation  was  made  “with  respect  to  the  spotting  of 
cars  on  industrial  sidings  #  *  *”  The  Commission  con¬ 
cluded — and  in  subsequent  cases  the  courts  affirmed  the 
holding — that  the  applicable  domestic  rates  covered  “de¬ 
livery  to  the  industries’  interchange  tracks”  but  “that 
spotting  within  [industrial]  plants  is  not  included  in  the 
service  for  which  the  line-haul  rates  were  fixed  #  * 
United  States  v.  American  Tin  Plate  Co.,  301  U.  S.  402,  408. 
See,  also,  United  States  v.  Wabash  R.  Co.,  321 U.  S.  403,  and 
United  States  v.  U.  S.  Smelting  Co.,  339  U.  S.  186.  It  was 
held  further  that  if  a  particular  industry  received  service 
beyond  that  covered  by  the  rates,  it  was  required  to  pay  a 
commensurate  charge,  and  that  any  other  course  would  re¬ 
sult  in  discrimination  between  industrial  plants  {ibid.). 
The  carriers  would  infer,  in  the  instant  case,  that  when 
they  delivered  to  the  yards  adjoining  the  base  piers,  their 
obligation  was  terminated. 

But  the  fact  that  domestic  rates  charged  industrial  ship¬ 
pers  do  not  cover  service  within  industrial  plants  cannot 
alter  the  fact  that  export  rates  at  North  Atlantic  ports  do 
explicitly  cover  unloading  services  at  piers.  No  one  knows 
this  better  than  the  carriers,  who  successfully  fought,  over 
the  opposition  of  shippers,  for  the  privilege  of  publishing  a 
single-factor  shipside  rate.  Charges  for  Wharfage,  Han¬ 
dling,  Storage,  and  Other  Accessorial  Services  at  Atlantic 
and  Gulf  Ports,  supra.  In  the  Commission’s  words,  rail- 
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roads  operating  under  shipside  rates  “assume  the  obliga¬ 
tion  of  performing  at  the  port  of  interchange  all  services 
necessary  to  effect  the  delivery  of  freight  to  a  boat  line,” 
Handling  Freight  Between  Ships  and  Cars  at  Ports,  253 
I.C.C.  at  373.  As  Commissioner  Splawn  stated,  in  referring 
to  the  terminal  services’  investigation  (209  I.C.C.  11),  “If 
the  principles  announced  in  that  proceeding  were  applicable 
at  Norfolk  when  the  Army  operated  its  piers,  they  were 
and  are  equally  applicable  at  Norfolk,  when  the  Army  piers 
were  and  are  operated  by  a  private  corporation,  and  at  all 
other  ports,  but  neither  the  majority  report  nor  defendants 
suggest  that  such  services  and  absorptions  he  discontinued.” 
(App.  53-54). 13  In  short,  the  only  relevance  of  the  industrial 
terminal  cases  is  this :  A  corollary  of  the  proposition  that 
shippers  are  not  entitled  to  services  beyond  those  included 
in  the  rates  is  the  proposition  that  carriers  may  not  refuse 
to  render  those  services  which  are  included. 


13  The  same  Commissioner  also  stated  (App.  39): 

“  *  *  *  it  is  apparent  that  the  principles  which  underlie  the 
findings  in  the  so-called  terminal  allowance  cases,  invoked  to 
support  the  report,  are  not  in  point  here.  The  terminal  carrier, 
the  Belt  Line,  continued  to  perform  spotting  of  the  cars, 
switching  them  to  and  from  the  unloading  points  or  the  piers 
just  as  it  long  had  been  doing.  Complainant  unloaded  them, 
for  which  it  seeks  compensation.  But  no  issue  as  to  an  allow¬ 
ance  for  the  spotting  is  here  presented.  All  that  is  involved 
is  the  failure  of  the  port  lines  to  provide  the  same  full  service 
to  which  complainant  was  entitled  under  the  shipside  rates 
as  defendants  contemporaneously  accorded  shippers  at  other 
ports  and  at  other  public  pier  facilities  at  the  port  of  Norfolk.” 

As  indicated  in  the  above  excerpt,  no  issue  has  been  raised  in 
this  proceeding  as  to  whether  (1)  the  Army  performed  switching 
included  in  the  carrier  obligation,  or  (2)  the  railroads  performed 
switching  in  excess  of  their  obligation.  The  Army  has  not  sought 
an  allowance  for  helping  with  the  spotting  of  cars ;  and  the  carriers 
have  not  claimed  that  they  are  entitled  to  extra  switching  charges. 
Moreover,  if  such  an  issue  did  exist,  it  would  be  entirely  independent 
of  the  question  presented  by  this  case,  namely,  whether  there  was 
an  obligation  to  unload  the  delivered  cars  at  the  piers. 

The  carriers,  however,  make  a  point  of  the  fact  that  cars  were 
first  placed  on  storage  tracks  near  the  entrance  to  the  Base  and 
later  switched  to  the  piers  (see  R.R.  Br.,  p.  33).  They  would 
conclude  that  the  first  placement  of  the  cars  terminated  their 
transportation  obligation  (although,  contrary  to  the  carriers’  state- 


6.  Assuming,  arguendo,  that  the  carriers  could  not  have 

performed,  they  are  nonetheless  obliged  to  make  restitu¬ 
tion 

As  pointed  out  in  the  preceding  section,  the  record  will 
not  support  the  contention  that  the  carriers  were  unable 
to  perform.  The  courts  have  stated  time  and  again  that 
even  greatly  increased  difficulty  in  “accomplishing  [a] 
stipulated  undertaking  will  not  avail  the  obligor.  It  must 
be  shown  that  the  thing  cannot  by  any  means  be  effected. 
Nothing  short  of  this  will  excuse  nonperformance.’ *  Kiyoi- 
chi  Fijikcuwa  v.  Sv/nrise  Soda  Water  Works  Co.,  158  F.  2d 
490  (C.A.  9),  certiorari  denied,  331  U.  S.  832.  Measured 
by  this  test,  it  is  obvious  that  the  Commission’s  findings 
do  not  warrant  the  conclusion  that  the  carriers  were  ex¬ 
cused  from  providing  the  stipulated  services. 

But  even  if  it  be  assumed,  arguendo,  that  the  carriers 
could  not  possibly  have  performed,  we  know  of  no  principle 
of  law  entitling  them  to  retain  compensation  for  that  which 
they  failed  to  provide.  Accepting  the  carriers’  premise, 
we  submit  that  they  were  nonetheless  obliged  to  restore 
that  portion  of  the  established  rate  which  covered  the  cost 
of  wharfage  and  handling.14  The  carriers’  duty  to  perform 
all  services  covered  by  their  published  charges  is  contrac¬ 
tual  in  character.  PUlsbury  Flour  Mills  Co.  v.  Great  North¬ 
ern  R.  Co.,  25  F.  2d  66  (C.A.  8).  In  paying  the  established 


ment  (ibid.),  it  appears  that  the  Belt  Line  thereafter  participated 
in  switching  cars  to  the  piers  (App.  14,  27,  44)).  They  rest  this 
argument  upon  the  industrial  terminal  cases,  cited  supra,  which 
hold  that  an  industrial  shipper  is  entitled  only  to  a  single  placement 
and  must  pay  for  additional  switching  if  he  demands  a  second 
placement.  At  best,  this  might  tend  to  show  that  the  carriers  could 
present  a  claim  for  switching  charges  (although  such  evidence  as 
appears  in  this  record  indicates  that,  under  export  tariffs,  the 
carriers  undertook  to  provide  not  one  but  three  placements  (App. 
563)).  In  no  event  would  it  show  that  the  assumed  obligation  to 
unload  at  the  piers,  i.e.,  to  provide  wharfage  and  handling,  was 
discharged. 

14  We  have  previously  pointed  out  (1)  that  carriers  are  required 
to  charge  for  all  services;  (2)  that  the  carriers  explicitly  under¬ 
took  to  bear  the  cost  of  the  port  services  to  the  extent  of  4  cents 
per  hundred  pounds;  and  (3)  that  appellant  seeks  restitution  at 
that  rate. 


overall  rate,  the  Army  fully  performed  its  part  of  the 
bargain.  Having  failed  to  provide  the  quid  pro  quo,  the 
carriers  must  make  restitution.  The  principle  involved  is 
stated  in  the  Restatement  of  Contracts,  Section  468(2),  as 
follows : 

Except  where  a  contract  clearly  provides  otherwise,  a 
party  thereto  who  has  rendered  performance  for 
which  the  other  party  is  excused  by  impossibility  from 
rendering  the  agreed  exchange,  can  get  judgment  for 
the  value  of  what  he  has  rendered,  less  the  value  of 
what  he  has  received,  unless  what  he  has  rendered  can 
be  and  is  returned  to  him  in  specie  within  a  reasonable 
time. 

And  see  also  New  York  Central  R.  Co.  v.  Gray,  239  U.  S. 
583.15  The  failure  to  make  restitution  was  an  “unjust  and 
unreasonable  *  *  *  practice’ ’ 16  (Interstate  Commerce  Act, 
§1(6))  for  which  the  law  provides  a  full  remedy  (id.,  §  8). 
See  Adams  v.  Mills,  286  U.  S.  397  (awarding  reparations 
to  consignees  unlawfully  compelled  to  pay  unloading 
charges  for  services  covered  by  a  line-haul  rate) ;  cf.  Chi - 
cago  &  E.  I.  R.  Co.  v.  Collins  Produce  Co.,  249  U.  S.  186, 193 
(“•  *  *  the  relation  of  the  carrier  to  the  shipper  •  *  # 
require [s]  the  utmost  fairness  and  good  faith  *  *  *”). 

The  carriers  assert  that  they  were  unable  to  perform 
the  services.  They  also  argue  that  they  were  not  obliged 
to  publish  an  allowance  to  the  Army  for  its  performance, 
on  the  ground  that  they  are  free  to  choose  whatever  agents 


15  In  the  New  York  Central  case,  the  railroad,  in  return  for  per¬ 
sonal  services  received  from  one  Gray,  had  undertaken  to  provide 
him  with  $600  worth  of  transportation.  Subsequently,  the  Hepburn 
Act  of  1906  (34  Stat.  587)  was  passed,  declaring  it  unlawful  for  a 
carrier  to  furnish  transportation  in  payment  for  services  or  for  any 
other  consideration  except  a  regular  fare  paid  in  money.  It  was 
held  that  the  carrier  acted  strictly  in  accordance  with  the  law  in 
refusing  to  furnish  Gray  with  further  transportation  under  the 
contract,  but  that  it  was  nonetheless  bound  “to  make  just  com¬ 
pensation  in  money  for  the  unpaid  balance  *  *  *  ”  due  him  (239 
U.S.  at  587). 

16  As  pointed  out  in  appellant’s  opening  brief  (p.  17  et  seq.),  the 
practice  also  resulted  in  gross  discrimination,  since  other  shippers, 
paying  the  same  rates,  received  the  very  services  denied  the  Army. 
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they  wish  in  connection  with  the  rendition  of  transporta¬ 
tion  services.  Bnt  if  we  assume  the  correctness  of  both 
these  contentions,  it  is  still  plain  “that  tariffs  should  not  be 
maintained  to  cover  service  which  is  not  available,”  Cancel¬ 
lation  of  Rates  on  Lumber  to  Texans,  167  I.C.C.  561,  565. 
There  can  be  no  possible  excuse  or  justification  for  the  rail¬ 
roads  ’  failure  to  amend  their  tariffs  and  to  segregate  the 
charges  for  available  services  from  the  charges  for  those 
that  were  unobtainable. 

Since  the  carriers  took  none  of  the  courses  open  to  them 
— neither  performing  for  themselves,  nor  paying  allowances 
to  the  Army  for  its  performance,  nor  adjusting  the  tariff 
charges  to  reflect  the  true  facts — the  law  compels  that  they 
make  reparation.  It  will  not  suffer  them  “to  collect  and 
retain  compensation  for  services  which  they  did  not  per¬ 
form.”  17 

CONCLUSION 

The  order  of  the  Interstate  Commerce  Commission  deny¬ 
ing  reparatipns  should  be  set  aside. 

.  #.  • 

% 

Respectfully  submitted, 

H,  G.  Morison, 

Assistant  Attorney  General. 

Ralph  S.  Spritzer, 

Frank  F.  Vesper, 

Special  Assistants  to  the 
Attorney  General. 


17  Dissenting  Opinion  of  Commissioner  Allredge,  App.  40. 
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